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It was on the 6th May, 2000 that I took up office as Chairperson of An Bord Pleanála.  So it’s a fascinating coincidence that I’m giving this closing address on my eleventh anniversary as Chairperson and just a month before I bow out having completed my second term of appointment.  So it’s a closing address in more ways than one!

I’m grateful to the IPI Conference organisers for giving me this opportunity to talk about my period as Chairperson.  By any standards, the period since 2000 has been a very significant period in terms of the 34 year history of the Board.  In the next 30 minutes or so I will give some facts about the ever changing pattern of the Board’s workload and functions over these eleven years.  I will also talk about how the Board’s role in Irish planning has evolved and finally I will try to point to some lessons that can be taken forward for the future.  Many sections of Irish society are now in the process of evaluating how things were done in the past and how matters can be improved for the future.  Planning must participate fully in this national re-appraisal and it is from this perspective that I would like any remarks to be seen.
Workload and Performance
I want to start by looking at the workload and functions of An Bord Pleanála since 2000.  Chart 1 gives an overview of the trends in the number of cases of all kinds received, the number disposed of and the number on hands over the period.  One can immediately see the strong correlation between the intake of cases and general economic performance.  One can also see that the Board’s output figures tend to lag behind the intake figures – both on the upswing and the down-swing.  The volume of cases on hand would give a good indication of the timeliness of decisions.
On this chart I have inserted the principal changes to legislation that have affected the functions of the Board.  The Planning and Development Act 2000, on which incidentally I worked during my time as Assistant Secretary in the Department of the Environment, transferred from the Minister to the Board a range of important functions including local authority infrastructure in roads, water services, waste and all local authority compulsory purchase orders.  It also put additional demands on the Board in relation to planning appeals and assigned a number of other functions such as determining applications for leave to appeal from third parties, referrals in relation to exempted development and Part V disputes, quarry registration appeals, etc.

The Planning and Development (Strategic Infrastructure) Act 2006 was a response to widespread demands for the streamlining of the consent procedures affecting critical infrastructure projects.  I think it was a compliment to the manner in which the Board had performed its new functions under the 2000 Act that many additional functions in relation to the approval of infrastructure projects and related compulsory purchase orders were assigned to the Board in the 2006 Act.  As you know, it is the Board that now has the function of approving all strategic projects relating to the environment, transportation and energy, whether sponsored by the public or private sectors.  The 2010 Act adds the health sector to this list.  That Act also has significant implications for the Board arising out of ECJ judgments and other actions by the European Commission in relation to the implementation of the Directives on EIA and natural heritage.  I will return to this later.

Coming back to ordinary planning appeals, it might be worth noting that the percentage of local authority planning decisions appealed to the Board has remained remarkably constant and in the range 7% to 9% and the percentage of appealed decisions reversed by the Board has, since 2004, remained within the 30% to 35% range – see Chart 2.  These general figures mask a very large divergence between individual planning authorities, both in the propensity to appeal and the rate of reversal.  Chart 3 shows the Board’s performance in relation to the time taken to determine cases.   I have to confess that the timescale for the delivery of decisions has at times fallen well short of what I would have liked and I think it has been the greatest cause of dissatisfaction on the part of various stakeholders with the Board.
For much of that period it was a constant struggle to mobilise the necessary resources to match the burgeoning intake, the considerable increase in the size and complexity of cases and to cope with changes in the legislation including the assignment of new and significantly different functions.  At all times the Board was pro-active in seeking to augment resources and the measures taken included foreign recruitment of planners, empanelling some 90 professional planners to act as fee-per-case inspectors and the engagement of private planning consultancy firms.  The Board itself was increased to 12 members for a time and management within the organisation was restructured and strengthened.  Chart 4 illustrates the level of resources employed over the decade.  However, all of this is probably of little consolation to those who have been disadvantaged by delays in the system and I wish to take this opportunity to apologise to them for these delays.  I’m glad to say that routine delays are no longer a feature of the system.
Incidentally, I never agreed with suggestions that some of simpler appeal cases could be dealt with by people other than professional planners who might be easier or less expensive for the Board to engage.  I always considered that every applicant or appellant, no matter how small the development in question, was entitled to a fully professional service from the Board and that this required the Board to have reports from properly trained planners when deciding cases

An external customer survey undertaken by the Board as part of its strategic corporate planning indicated a generally good level of satisfaction on the part of those surveyed.  The two most criticised areas were delays in the determination of cases and lack of clarity in the reasons and consideration given for decisions.  I have already dealt with the issue of delays.  We have consciously endeavoured to ensure that reasons and considerations for decisions are clear to all parties and the general public and acknowledge that there is a particular onus on us where the inspector’s recommendation is not accepted or significantly changed.  Nevertheless, I have to accept that there has, on occasion, been some substance to these complaints and it is an area where the Board must be alert to the need for clarity and explanation.
Issues Arising
The planning system has inevitably come under unprecedented pressure over the past decade and policy and legislation has evolved to meet those pressures.  Since the late nineties there has been a major expansion in the range, and indeed depth, of national planning guidance in the form of Ministerial Guidelines.  A consequence of this has been a more activist approach by the Board in deciding appeals.  The Board became more prepared to overturn grants of permission by planning authorities – even where these were in line with local development plans – where the developments would be contrary to Guidelines or gave precedence to local over national priorities.  Examples would be developments that would compromise investment in national roads or out of town retail developments that would destroy town centres.  There were also instances where the Board became convinced that some local decision making, in the absence of Guidelines, would lead to serious planning difficulties and took precedental decisions to prevent these materialising.  Examples would be the issue of building heights in urban areas, residential accommodation standards (size, single aspect, deck access, storage, waste, etc.), flooding risk, infrastructure capacity constraints.  Some of these decisions highlighted real issues which were in many cases subsequently addressed by Ministerial Guidelines.  Others gave rise to local debate which resulted in changes in development plan policies.
However, there were other areas, notably waste management, where national policy or planning guidance did not evolve to meet the needs of the day and the Board was left to make decisions on an ad hoc basis.  This is less than satisfactory as the Board is not a policy making body.  Rather, its function is to interpret policy and apply it to the individual cases.

Over the years, the issue of rural housing has always figured prominently in my discourses with successive Oireachtas Committees on the Environment.  While only a small proportion of one-off housing applications come before the Board on appeal, it became clear to me, early on, that there was a need for national planning guidance because of the widely varying and often internally inconsistent, not to say lax, approaches being taken by county councils around the country.  I publicly called for National Guidelines and these were introduced in draft form in 2004.  While the Guidelines have brought more consistency and objectivity to the issue, the proportion of local authority decisions reversed by the Board on rural house appeals is higher than the general run of appeals.  It is evident from the Board’s perspective that councils are taking widely different approaches in interpreting and applying the Guidelines.  One can observe cases of undue pressure being brought on planners to recommend permissions.  There is often a lack of transparency in decision making that can lead to huge frustration on the part of third parties and other applicants who are refused permission.
When a rural house appeal comes to the Board, it must be considered de novo and having regard to the national Guidelines.  In each case the Board attempts to apply the Guidelines as faithfully as possible and the high refusal rate is a clear indication that the Board takes a more stringent interpretation than many councils.  This can give rise to criticisms of the Board but these are often made without looking at the stated reasons for the decision.  By far the most common reasons for refusal by the Board are settlement policy, drainage problems and road safety.  As regards settlement policy, it should be noted that over 70% of the sites are in areas classified in the Guidelines as under strong urban influence or stronger rural areas where a restrictive policy is indicated in relation to further housing.  Over the years I have publicly raised concerns over foul drainage and it is clear that developments at European level will require us to be more cautious in dealing with the risk of pollution from effluent treatment systems including septic tank systems in the future.  This is reflected in a recent circular from the Department advocating a precautionary approach.  Generally, the Board is not willing to compromise on road safety where the standard sightlines required are not objectively available.
Strategic Infrastructure
I have already mentioned that the Strategic Infrastructure Act had a significant effect on the nature and scale of the Board’s operations.  The revamped system has been in operation since 2007 and it might be useful to give a brief overview.  As you know, pre-application consultation is part of the statutory process and to date the Board has received 190 applications for consultations from prospective applicants.  Of these, 52 have been admitted as strategic infrastructure projects and they have been cleared to make formal applications to the Board for approval.  The 45 formal applications (not counting related CPOs and local authority projects) that have been received included some very large and complex projects in areas of public transport, energy and waste management.  Of the formal applications 24 have been approved to date, some with significant changes.  4 have been refused and 12 are currently under consideration.  One quarter of the determined cases met the 18 week statutory objective period.  I’ve said elsewhere that the 18 week period is not realistic insofar as some of the larger projects are concerned if we are to fully discharge our obligations under European law and facilitate genuine public participation.  It is the Board’s general policy to hold oral hearings in the case of significant strategic infrastructure developments.  I have at all times given a commitment that all of these projects would be thoroughly examined and assessed by the Board by reference to their effects on the environment and to the principles of proper planning and sustainable development.  I believe that we have delivered on that commitment and that we have one of the most participative and rigorous systems that one can find anywhere.
I think that early concerns that the new system was designed to nod through projects without proper scrutiny have been laid to rest.  On the contrary, the 2006 Act for the first time subjects a whole range of projects in the fields of energy, transport and the environment to much more rigorous environmental and planning criteria than was the case under previous legislation.  The Board has refused some strategic infrastructure development applications, and it should be noted that some of the applications that have been approved have been significantly amended either by condition or by the exercise by the Board of the specific powers given to it in the Act to require that a project be amended prior to approval.  The Board has found this type of power to be useful in certain circumstances in terms of achieving a good outcome while avoiding the inefficiencies, uncertainties and delays resulting from refusal followed by a new application.  Of course, this process must follow the procedures laid down in the statute and the amended proposal must be subjected to the same objective assessment from environmental, planning and compulsory land acquisition viewpoints.  It has also been shown that complex engineering projects such as Metro North have been improved and problems resolved as a result of rigorous public scrutiny in the course of the Board’s approval process.
It might be useful for me to mention a few areas where Board decisions were controversial and were seriously questioned but which have stood up well to the test of time.
National Roads
In the past 10 years, the National Roads network and in particular the national primary system has undergone a significant change and improvement.  A motorway/dual carriageway network has been provided to link Dublin to other major urban centres.  A significant portion of this network was approved by An Bord Pleanála in the early years during my period in office.  The applications were controversial and complex and attracted a considerable level of opposition.  The Board dealt with the applications in an efficient and timely manner and I consider the existing network to be one of the lasting benefits of the Celtic Tiger era.  I consider that this network will help to support the economic development of the country and it also has considerably improved the living conditions, townscape and environmental conditions of the many towns and villages which have been by-passed.  It has also resulted in saving many lives due to safer road conditions.  One might argue that a more comprehensive plan at an early stage would have provided a more rational network but this was outside the Board’s remit.

As new roads were built, it soon became obvious that major retail, commercial and even residential developments were being attracted to greenfield sites at strategic junctions on new motorways and roads.  The Board realised quickly that this investment could be greatly devalued if national primary roads were to be regarded by local authorities and developers as local distributor roads for new development and refused permission on a number of significant appeals.  There was a clear temptation for local authorities to permit local development to piggy back on national road improvements even at the expense of protecting national investment in these roads.  I think the stance taken by the Board, which I underlined at the publication of the 2005 Annual Report, has led to a much greater awareness from all quarters of the need to safeguard the investment in, and the carrying capacity of, national roads.
Retail Development
It is undeniable that the centres of some of our cities and towns have been badly affected by the flight of retailing to out-of-town or edge-of-town shopping centres.  However, I am convinced that the introduction of the Planning Guidelines on Retail Development and the decisions taken by the Board have prevented a much worse situation.  Many of the Board’s decisions refusing retail developments were criticised locally at the time but can now be seen to have been correct from the viewpoint of protecting the essential character and function of the town, protecting the capacity of major road junctions, retaining local availability of retail services and reducing dependence on private transport.  In general terms, retailers now recognise that the town centre should be the first port-of-call when planning new retail developments and that such sites are more likely to be welcomed by planners.
I’ve been speaking about areas where I consider the Board has exerted some influence for better planning over the past decade, but what regrets do I have?  While we did refuse permission for many developments we regarded as unacceptable, my greatest regret is that the Board did not take a stronger stand against residential developments that were based on bad zoning, remotely located and of poor design quality.  I did realise at the time that some of the developments coming before the Board, particularly residential schemes, were questionable and indeed at publication of various annual reports I referred to concerns about the poor standard of some of the developments in tax incentive areas, the appropriateness of the suburban type schemes being attached to towns and villages around the country and to the sustainability of the zoning policies of many local authorities.  However, the Board often found itself in a difficult position because in our planning system if the land is properly zoned in the development plan and serviced there is a presumption in principle that development will be permitted and to refuse could mean local authorities being faced with claims for compensation by landowners.  While it is a fact that the Board did refuse many schemes that fell short of adequate planning or design standards, often in the teeth of local and media criticism, it did permit some which with hindsight it might have refused.  Here I’m referring to schemes that although fully zoned and serviced were too large for the town or too remote from services and to poorly located and designed apartment developments.  Perhaps a few shopping developments that were too large or too remote from town/city centres got through.  In the early days of wind farm developments in bogs I think the Board may have underestimated the risks of peat-slides but in latter times assessment of these risks has become much more rigorous.
The Planning Profession

Although I’m not a professional planner, I have always considered it important that the Board maintains good relations with the planning profession.  While the planning system in this country has had its problems, I think that, overall, the planning profession has served the country well.  Many of the development plans and local area plans are written to a very high standard and good work by planners has resulted in excellent outcomes in terms of urban renewal, urban design, streetscape improvements, high quality industrial parks and the more integrated approach to development of new areas as typified by the SDZs.  However, I still think the influence of the planning profession within local authorities has been less than it should have been.  For example, why did so few planners secure the key Director of Services positions in the Better Local Government reforms?  On the face of it, planners should be well grounded by their training to aspire to policy development and management positions (e.g. to take the wider longer term view, to synthesise different elements, to focus on outcomes, etc.).  I think that the IPI should give some thought to this issue because it is by entering some of the more senior positions that planners will achieve the level of influence that they should have in local government as a whole and consequently on the quality of development.  Generally speaking, although there have been some notable exceptions, the planning profession has been less assertive in responding to situations where the principles of sustainable development need to be defended or promoted, than other professions have been when their core values are under threat.
As for An Bord Pleanála, planners have a critical role but I think it important that the respective role of the Board in making decisions and the planning inspectors in making assessments and recommendations to the Board are clearly distinguished and are seen to be so.  The independence of the inspectors in making their recommendations on the basis of their professional judgment is fully respected within the organisation and is critical to the professionalism and credibility of the process.  Inspectors are never asked to change their recommendations or to try to anticipate the Board’s decision or preference.

Having regard to the changing nature of its functions, there is an increasing need for the Board to add to the range of technical expertise available within its staffing structure.

Land Zoning
The greatest failures in Irish planning and the issue that has brought the system most into disrepute revolve around the zoning of land.  The zoning of land for appropriate and sustainable uses is at the heart of planning and if this departs from proper principles the whole system is in difficulty and this extends to the property and land market and the construction industry.  At the publication of the Board’s 2008 Annual Report, I said that the excessive and unsustainable zoning of land had been a contributor to the property bubble and its aftermath and that if we were to return to realistic development planning some of this zoning would have to be reversed.  For this reason I welcomed the provisions set out in the 2010 Act which introduce the idea of a core strategy for the development of each development plan area that respects the national and regional contexts.  A more sustainable, coherent, evidence-based and objective approach to zoning will avoid a repeat of the disorderly sprawl of inefficient and wasteful development and restore credibility to the planning system as a whole.  It will also lead to less lobbying by vested interests, better planning decisions and probably less need for appeals to the Board.  We also need to avoid a repeat of the situation where perfectly good established business and community uses were displaced by more “profitable” new development.
Planning for Recovery
Economic recovery will require us all to become more efficient in the use of resources in order to increase competitiveness and get a greater return from the severely diminished level of resources we have.  Planning has a vital part to play in ensuring the most efficient use of existing infrastructure and that new infrastructure is provided in the most effective and efficient manner possible.  This will require that development be directed to places where infrastructure already exists or can be efficiently expanded.  This principle should apply whether the infrastructure is provided by public bodies or private companies.  The future operational costs of infrastructure e.g. the long term costs of pumping water services should also be factored in.  The need to maximise the return from public investment in infrastructure must be factored into the current debate in relation to densities and in particular residential densities.  Current difficulties should not dictate a return to an unsustainable spread of low density development.
I would also like to think that, in the future, planning would be better integrated with other policy areas.  Taxation and fiscal policies should support the kind of good planning I’ve been talking about.  This is why I’ve been advocating a land value tax for some time.  The Celtic Tiger era clearly indicated that the demand for property and in particular residential property was determined more by financial considerations than by population projections or demographics.  The land use planning system cannot determine or control that demand in a free market economy.  It is essential if we are to avoid a recurrence of the boom/bust cycle that demand is not artificially inflated by financial incentives and considerations.  During the boom years, the Board was heavily criticised for adversely impacting on the supply of residential units when it refused permission for a number of very large residential/apartment developments on good planning grounds.  Today the planning system is being accused of having permitted too much residential development during the boom years.  Restrictions on supply through the planning control system would however have further inflated the price of residential property and added to the problem rather than solving it.
Government policy rightly aims to develop indigenous and renewable energy sources, particularly wind energy.  But this in itself gives rise to ongoing conflicts between the needs of such development, including its associated transmission infrastructure, and other issues such as nature preservation, landscape and residential development.  The Board has endeavoured to address these issues as best it can, whilst receiving considerable criticism on occasion.  Policy development in the energy sector needs to factor in these considerations.

The choice of location for major projects – whether public or private sector – should have a much stronger planning input.  Planners should be part of the site selection process – and not seen as people to be brought in to make the planning application afterwards.  I find it extraordinary that huge decisions about land purchase were made by developers without any apparent input from planners and, even worse, vast sums of money were lent by banks to facilitate development projects without any apparent planning advice.
There is a theory that there is an element of chaos in the Irish character that makes us sceptical of regulation or planning.  “Rules are there to be broken if you can get away with it”.  This may account for some of our very serious failings over the past decade.  It may also explain why the Irish body politic has been reluctant to embrace fully real spatial or land-use planning.  This would mean drawing up and agreeing visions for physical development at the national, regional and local levels, involving difficult choices based on objective criteria for the public good and then insisting on adherence to these plans.  Unlike other countries, even when statutory planning documents are adopted a laisser-faire approach often prevails and many vested interests – landowners and developers – see plans as something that can be got round or changed.
The National Spatial Strategy should be the defining framework for the future development of the country.  However, the present National Spatial Strategy was drawn up in a very different context and it is obvious that it now needs to be reviewed to take account of radically changed prospects.  This could provide the occasion for a serious debate on the future of development planning in this country.
For the future, it would greatly increase the public credibility of the planning system if local authorities were seen to vindicate their own development plans in their decisions on planning applications.  Far too often, the Board find itself refusing permission for developments permitted locally on grounds of contravention of the development plan.  In some cases, one can see the pressure being brought on local decision makers to grant permission even if it conflicts with the development plan.  But these decisions breed scepticism and frustration on the part of the general public.  After all, the courts have pronounced the development plan to be a contract with the community and the local authority itself – not An Bord Pleanála – should be seen as its strongest defender.

Two important innovations in the 2000 Act were the provisions on social and affordable housing in Part V and on development contributions in sections 48 and 49.  These provisions were designed in very different context but they have considerable possibility for adaptation to changed circumstances.  Commonsense alone would dictate that local authority Housing Strategies should be fairly radically revised to take account of the utterly changed housing market and socio-economic conditions.  In relation to development levies, I have on a number of occasions suggested that local authority Development Contribution Schemes and, indeed, their approach to additional “special” contributions need to be reviewed across the board.  For example, I’ve suggested a waiver or abatement – even for a limited period – in the case of change-of-use permissions or development of brownfield sites that are already serviced.  Unless the operation of these two areas is reviewed I believe the planning system will serve to further depress activity in the construction sector and act as a brake on getting back to a sustainable level.
The 2010 Act contains a number of complex provisions arising from judgments of the European Court of Justice and representations from the European Commission in relation to the implementation of various EU Directives on environmental impact assessment and nature conservation.  While I completely accept the need to improve and clarify the legislation and to ensure that it is implemented effectively, it is incumbent on the Board and planning authorities to ensure that the new provisions are implemented in an efficient, sensible and balanced manner.  All concerned should take care to ensure that the procedures and practices introduced to implement these provisions are not excessively bureaucratic or legalistic or financially prohibitive to project sponsors.  Otherwise, they could end up damaging the competitiveness of the economy or discouraging or delaying development that is sustainable and provides employment, with no real gain in terms of environmental protection.  Recent ECJ findings require that national EIA legislation must be amended to ensure full compliance with EU Directives.  For the same reasons it is essential that the legislation is amended in a manner which clearly defines the responsibilities of the various regulatory bodies and which streamlines the regulatory system. 

There are very important aspects of planning and the environment that are not covered by EU legislation and we must take care that these are not neglected by over-emphasis on the EU related issues.  Landscape is a case in point and I do not believe that the planning system has done enough to protect the unique Irish landscape, which is a cultural, environmental and economic asset of inestimable value: once destroyed, it cannot be restored.  Can we continue to build one-off houses all over the landscape in the quantity and of the type we’ve seen over recent years?  In our drive for renewable energy are we striking the right balance between wind farms and the landscape?  We have noted how the scatter of houses throughout the countryside has forced essential infrastructure, such as power-lines, into more sensitive landscapes.

Local Planning Strucures

In An Bord Pleanála we have a good overview of the operation of the planning system across all of the 88 local planning authorities.  In the context of public sector reform, it has become clear to me that, while acknowledging the need to retain their local democratic character, many of these authorities have administrative areas that are much too small and fractured to constitute meaningful planning units in terms, for example, of efficient infrastructure provision, the strategic location of future development or the management of water catchments.  Equally, they cannot be expected to have at their ready disposal the full range of skills and experience demanded by a modern planning service which must operate under an increasingly complex body of planning and environmental legislation.  For these reasons I welcomed the recent report of the Local Government Efficiency Review Group in relation to the structures and management of local planning administration in Ireland.  They provide the opportunity for a more rationally structured and better skilled and managed planning service which would be able to offer the best planning advice and provide the analysis and assessments of projects that are required of a modern planning service governed by increasingly complex and extensive legislation.

During my period I have seen a trend towards more bureaucracy in planning decisions, especially in the area of compliance conditions.  Huge numbers of conditions involving great detail are often attached to permissions.  While it will be observed that Board decisions tend to have less of these detailed compliance conditions, I think there is still room for improvement here.  The essential elements of any development should be sorted out before any development is permitted – by further information, if necessary - and compliance type conditions should be kept to a minimum thereafter.  Otherwise we are increasing costs and discouraging development, neither of which is acceptable in present circumstances.
Conclusion
Before concluding I would like to thank the many members of the IPI and indeed everyone who served with me over the past eleven years whether as a member of the Board, or staff, permanent or temporary or engaged as a fee-per-case inspector or consultant.  It is due to all these people that the Board has retained its reputation in a difficult period and has discharged its duties to the public in a reasonably satisfactory way.  While some will disagree with the Board’s decisions, the independence or impartiality of the Board has never been seriously questioned.  Despite all of the controversies about property and planning, I can truthfully say that nobody from any quarter ever made an improper approach to me.  Ultimately, that reputation for independence and integrity is the Board’s most important attribute.

Planning has a crucial part to play in national recovery – in terms of efficient and economic planning and use of infrastructure, of protecting our environment and natural and built heritage, of benefiting from our natural resources, of safeguarding good agricultural land, of re-establishing a sustainable construction sector and stable property market.  But we need a deeper commitment to good planning and much better integration with various sectoral policies.  We have the skills and the legislation if the will is there.  The planning system must participate fully in the current programme of public sector renewal.  I believe An Bord Pleanála will continue to have a key role and indeed remain a bulwark of planning in the future.
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