An
Bord Board Order

Pleanala 04.RL.3531

Planning and Development Acts 2000 to 2019

Planning Authority: Cork County Council

Planning Register Reference Number: D266/16

WHEREAS a question has arisen as to whethegthe Wovi§jen of a 20kV underground

electrical connection, between Glentanemacellid@gwing farm at Glennakeel South,

Meentinny East, Rockchapel, Kant

connection between Knockacu

AND WH REXquestion was referred to An Bord Pleanéla by Cork County
Cou tyMHall, Carrigrohane Road, Cork on the 23" day of December, 2016:

HEREAS An Bord Pleanala, in considering this referral had regard
particutarly to - '

(@) sections 2(1), 3(1), 4(4), 172(1) 177‘U‘ ('9) and 182A of the Planmng and

Development Act, 2000, as amended 2 l
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(b)

(c)

(d)

(e)

(9)

articles 3, 6 and 9 of the Planning and Development Regulations, 2001, as
amended,

Classes 16 and 26 of Part 1 of the Second Scheduile to those Regulations,

Schedules 5 and 7 of those Regulations,

the decision of the High Court in Daly v Kilronan Windfarm Limited. :
Order, Derrysallagh Windfarm Limited., [2017} IEHC 308,
the decision of the European Court of Justice in Case C 1 ple over

Wind v Coiltte, ECLI:EU:C:2018:244, and

the documentation on file and the reports @zlannng Inspecto_r,

which included screening for Environmental actjAssessment and

Appropriate Assessment. &

AND WHEREAS An Bord Pleagala\as concluded that -

(@)

(b)

The laying of the £ rground cables constituted the carrying out of
works, and thefef opstitute development as defined in the Planning and
Developm& , as amended:

Thaddumepgtation submitted on file (including the submission by RPS Group

' n behalf of Brookfield Renewables) confirmed that the content of the

eWpls submissions seeking Section 5 declarations in relation to the subject

id connections, under planning authority file reference numbers D238/15,
D257/10 (An Bord Pleanala reference number 04.RL.2789) and D247/16, had
included Appropriate Assessment Screening Reports (alsg‘citeqvfﬁin the
documentation subn]i_tt?eqma_s‘_ NajguraLgmpactStatementsjti‘fatconclud?d g} the
basis of the implementation of riitigation measures, thatthe:dedglépmentin
question would not hav,g flgn;ﬁcanteffects ‘bn' certéinkE.‘u'fosean sites;
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{c) Having regard to the jJudgement of the European Court of Justice in case
C-323/17, such measures appear to the Board {o be measures that were
intended to avoid or reduce the harmful effects of the development on the
European sites concerned, and accordingly could not be taken into account in
screening for Appropriate Assessment, and in so far as they had been taken
into account in previous referral determinations, were incorrectly so taken into

account;

{d) In the absence of these measures, An Bord Pleanala cannot bgrs 1ed
beyond reasonable scientific doubt, that the development ject
matter of this referral would not have had significant e tacks to

Mullaghareirk Mountains, West Limerick Hills and Mo pecial
Protection Area (Site Code:004161), the Lower R non Special Area of
Conservation (Site Code:002165) and the Blawa ver (Cork/Waterford)
Special Area of Conservation (Site Code.082170)) in the light of the
conservation objectives and qualifyi @ estS of these European sites, and
accordingly considers that appropriatgadss ent is required in relation to the

development the subject of thiswferral. Therefore, the provisions of section

4(4) of the Planning and De

development is not e

NOW THER RE An Pord Pleanala, in exercise of the powers conferred on it by
section 5 th 0 Act, hereby decides that the provision of a 20kV

underggo elegtrical connection, between Glentanemacelligot wind farm at

G South, Newmarket, County Cork and Knockacummer wind farm at
West and Meentinny East, Rockchapel, Kanturk, County Cork; a 110kV

connection between Glenlara sub ﬁt&hwanﬁ_éallyhahulla sub-statlon Beilynarlgultf%

%

County Kerry is development and 1s not exempted development .

f',‘:‘
v E

s

&

04.RL.3531 Page 3 of 5




In not accepting the recommendation of the Inspector that the development in
question is exempted development, the Board did not concur with his appropriate
assessment screening. The Board noted that the three sections of the grid
connection to which this referral refers were the subject of previous determinations
by the planning authority and, in one case, also on appeal by An Bord Pleanala. In
all of these cases, the submissions included Appropriate Assessment Screenin
reports or Natura Impact Statements, which took into account the provision
mitigation measures which were intended to avoid or reduce the impéct G

development on a number of European sites - that Is, the Stacks to

Mountains, West Limerick Hills and Mount Fagle Special Protecti
004161), the Lower River Shannon Special Area of Conserva @ ite@dde 002165)
and the Blackwater River (Cork/Waterford) Special Area of Congervghion (site code
002170).

These determinations were based on, and

measures. Accordingly, these deter pe considered to be in breach of

the judgement of the European C stice, which judgement is declaratory of

developmerft declgrains were similarly incorrect, the Board is not bound by them in

reachi rept conclusion in the current case.
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Matters Considered

In making its decision, the Board had regard to those matters to which, by virtue of
the Planning and Development Acts and Regulations made thereunder, it was
required to have regard. Such matters included any submissions and observations

received by it in accordance with statutory provisions.

Philip Jofie

2020
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