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1.0 Site Location and Description

1.1.  The route of the works in question extends east/ north-eastwards for a distance of

approximately 16km between the substation serving the Raheenleagh Wind Farm at

Raheenleagh /Ballinvalley, Co. Wicklow, and the 220kV substation at Coolboy,

2.0

2.1.

2.2. : 1Y, on 15t December, 2017 the Planning Authority advised the applicant
s phad already issued a declaration on the matter in question pursuantto PA
4 13' - EX18/13, it would notbe issuing a declaration with regard to the subject

pllcatlon

2.3.  Accordingly, on the basis that Wicklow County Council failed to issue a declaration
on the subject application within the statutory period, Mr. [an Doyle, Planning
Consultant, on behalf of ‘The Raheenleagh /Ballinvalley 8’ (c/o Mr. Eugene Clune,

Ballinvalley Upper, Arklow, Co. Wicklow), has now referred the matter to the Board
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for a determination pursuantto Section 5(3)(b) of the Plan ning and Development Act,
2000, as amended.

2.4. Having conducted a site inspection, and following a review of the submitted
information, in my opinion, the question before the Board can be reformulated as
follows:

Whether the provision of an underground electricity cable grid connectio

the substation within the Raheenleagh Wind Farm to the Arklow 220
substation at Coofboy, Arklow, Co. Wickiow, is or is not development r
not exempted development.

3.0 Planning Authority Declaration %

3.1.  Declaration
Noneissued.

3.2.  Planning Authority Reports

3.2.1. Planning Reporis:
e States thatas the P
of the matter jfigu 7
PA Ref. Ne 18X 1 it would notbe issuing a declaration in respect of the
subjegla ati
4.0 Planriing H ry
4.1, :
f.No. 10/2140. Was granted on 9t July, 2010 permifting Coillte Teoranta &
B Wind DevelopmentLtd. a ten year permission for the Raheenleagh Wind

Energy Project. The project will comprise 11 wind turbines, each having a rated
electrical output of approximately 2500 kilowatts, access tracks, a fenced switchyard
comprising a single storey control building and substation, an effluent freatment
system, an anemometer mast, a borrow pit and all associated site works above and

below ground. Each wind turbine will comprise a tower up to 70 metres high, with a
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diameter of about4 metres at the base. Three blades of up to 45 metres length will
be attached.

Condition No. 26 of this grant of permission states the following:-

‘This permission shall not in any way be construed as any form of consent or
agreement to a connection to the national grid or to the routing or nature of anyey,

such connection. Prior to commencement of works on site, the applicant sfi

-i(;: proximately 20m to approximately

Jon by approximately 70m and

in including an enlarged Control Building;

In alk otherYe
/PRR1912440 save for conditions 2 and 13 which are revised by conditions 2

o

s outlined above.
Réason: In the interests of clarity’

' Ref. No. 13/8080. Was granted on 28" March, 2013 permitting ESB Wind
DevelopmentLid & Coillte Teoranta permission for minor modifications to the
previously approved Raheenieagh Wind Farm development comprising 11 wind
turbines (Reg. Ref. 12/6049 and Reg. Ref. 10/2140, respectively). The development

will consist of alterations to the 38kV substation to include extension to control
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4.2.

building, 5 no. new CCTV cameras with 6 metre high supporis, the relocation of the
18m high SCADA pole, widening of the existing road to front of station to provide
turning area, new post and rail boundary station fence, 2 no. earth berms and
associated site works.

Condition No. 4 of this grant of permission states the following:-

In all other regards the development shall accord with the conditions of
PRR12/6049.

Reason: In the interests of clarily’

PA Ref. No. EX18/13. Was determined by the Planning Auth 9tM¥ine,
2013 wherein itwas held that the provision of an undergrodnd rigel cable
connection from the substation within Raheenleagh Wigd Far e Arklow

22kV substation at Coolboy, Arklow, Co. Wicklow aias elgpmentwhich was
exempted development.

(N.B. The file reference number for this detTaati

PA Ref. No. EX13/18, however, in the in %

that the relevantorder refers to th plica & reference numberas ‘EX18/13"and

0 also been referencedas

f ¢larity, | would advise the Board

thus | propose to refer fo sam essment of the subject referral).

Precedent Cases:

Whilstthere have b rof referral cases determined by the Board with
regard to wind f, j ectionsin recentyears, | would urge caution in

referencin

€ as prgcedent decisions as the circumstances of each case can
vary wi Mo r, added consideration mustbe given to the implications of
recent gal delelopments, with particularreference to the O°'Grianna and Daly

, When examining grid connections forwind farm developments.
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5.0 Policy Context

a1l

Development Plan

Wicklow County Development Plan 2016 — 2022:

Chapter 9: Infrastructure:

Section 9.5: Climate Change and Energy:
Section 9.5.2: Climate Change:

Climate Change Objectives:

Pétegies on

CCET1: To have regard to the EU and national legislafio
climate change in the decision making prggess, i er fo contribute to
a reduction and avoidance of humandndu ate change.

CCE2: To support the government pro me T4r the development of national

climate change legislation. /%

CCE3:

CCE4:

CCES:

8étricify Generation: (1) Wind Energy:
dEnergy Objectives:

CCEé: To encourage the developmentof wind energy in accordance with the
County Wicklow Wind Energy Strategy and in particular fo allow wind
energy exploitation in most locations in the County subject to:

» consideration of any designated nature conservation areas
(SACs, NHAs, SPAs, SAAOCs etc) and any associated buffers;
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* impacts on Wicklow’s landscape designations;

» particular cognisance and regard being taken of the impact on
wind furbines on residential amenity particularly with respect to

noise and shadow flicker;
» impacts on visual and recreational amenity;

* impacts on ‘material assets’ such as towns, infrastructuge

heritage sites;

¢ consideration of land cover and land uses oner aMacento the
site; and

 best practice in the design and siting of tufbines, and all

ancillary works including access ro verhead cables.

CCE7: To facilitate the development of off-shotrg wilkd energy projects insofar
as onshore facilities such as ) ns/gonnections to the grid may

be required.

CCES: To support commun|

base d energy projects.

Electricity Transmission and

s and substations as required.

es
CCE1 BCF}rtably manage developmentwithin 35m of existing 110KV/220kV
& 3

nsmission lines.

To support and facilitate the developmentof tanding locations for any
cross-channel power interconnectors.

hapfer 10: Heritage:

Section 10.3: Natural Heritage and Landscape:
Section 10.3.2: Biodiversity

Section 10.3.9: Wicklow's Landscape
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Appendix 6: Wicklow Wind Energy Strategy:
Section 2: Developing the Strategy:

Section 3: Assessment Criteria:

Iitem (5):

As landscape issues and visual impacts are perceived as the key impact of wig R

This assessment shall include an evaluation of the [and§C8

absorb wind turbines. The cumulative impactof 2 {Vappligation with any other such

transmission lines and any likely ‘ex:situ’ fe Hyelopment required to transmit
energy to the grid. All assessmen ~ include an analysis of the visual impact of

ahd -- sPeets listed in the County DevelopmentPlan or

e

PThe Slaney River Valley Special Area of Conservation (Site Code:

000781), approximately 4.9km southwest of the site.

- The Kilpatrick Sandhills Special Area of Conservation (Site Code:
001742), approximately 10.7km southeast of the site.

- The Buckroney-Brittas Dunes and Fen Special Area of Conservation (Site
Code: 000729), approximately 3.5km northeast of the site.
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- The Magherabeg Dunes Special Area of Conservation (Site Code:
001766), approximately 13.1km northeast of the site.

- The Vale of Clara (Rathdrum Wood) Special Area of Conservation (Site
Code: 000733), approximately 15km northwest of the site.

- The Depuly's Pass Nature Reserve Special Area of Conservation (Sit
Code: 000717), approximately 14.8km to the north of the site.

6.0 The Referral 2@
6.1. Referrer's Case
* Article 6 of the Planning and Development Regulations ,as amended,

states that, subject to the provisions of Article 9, t es of development
set outin Column 1 of Part 1 of Schedulé 2 o

o

gulations shall be
tegthat Class 26 of Part 1 of

s o ordinarily constitute exempted

exempted development. In this regagdgit i

¢

r authorised to provide an electricity

Schedule 2 provides for the follo
development:

‘The carrying out by an
' (sting of the laying underground of mains, pipes,
or the purposes of the undertaking’.

service of developnr&iitag

cables or other apf %

However, & he Regulations places a number of resfrictions on
the ge i provisions of Article 6, including the following:

[ o)

op which article 6 relates shall not be exempted development

the plirposes of the Act -
a) ifthe carrying out of such developmentwould —
(i) contravene a condition attached to a permission under the Act or be
inconsistent with any use specified in a permission under the Act.’

Having regard to the foregoing, it should be noted that Condition No. 26 of the

governing grantof permission issued in respect of PA Ref. No. 10/2140 states
the following:
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‘This permission shall not in any way be construed as any form of consent or
agreement to a connection to the national grid or to the routing or nature of
any such connection. Prior to commencement of works on site, the applicant
shall obtain planning permission for connection of the wind farm to the
national grid.

Reason: in the interest of clarity and the proper planning and sustaina

development of the area’.

22kV substation (at) Coolboy, Arklow’ constitutes:

i. A connection to the national grid;

Regulations and, therefore, as theltle

B.of the grant of permission issued in respect of

6.3. 7Owner Occupier’'s Response

6.3.1. Coillte:

States that as Raheenleagh Power DAC is the owner of the wind farm, that party is
the only entity with authority to deal with the Board in relation to the subject matter.
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6.3.2. Raheenleagh Power DAC (Designated Activity Company):

With regard to the suggestion that Wicklow County Council erred in issuing a
Section 5 declaration for PA Ref. No. EX18/13, it is considered that this is a
matter for the Planning Authority. However, from a review of the relevant
Planner’s Reportit is apparent that Wicklow County Council assessed the

2001, as amended.

In the eventthe referrer in the subject instance was unh
of the Planning Authority in respect of PA Ref. No. E
course of action would have been for that party to se

Rah eenleagh Power DAC hasrelied g t eglon 5 declaration issued for

PA Ref. No. EX18/13 in good fait @ s spent approximately €5.8 million
re b/ Ochallenge lodged againstthe

on the grid connection worksge The
and Raheenleagh Power DAC acted on that

determination in ord ry those works which are the subject of this
Section 5 referral.
Given that t i he existing Section 5 declaration (i.e. PA Ref. No.

EX18/13 b@Challenged in any proceedings, itis submitted that the

ref a ged the subject application for the sole purpose of availing
an appeg¥mechanism as regards that earlier declaration. It is considered

decision of the Plannin

tN@t thigfis an abuse of process.
e subject case, Raheenleagh Power DAC presumed the grid connection
Q orks constituted exempted developmentand also obtained a declaration

from the Planning Authority that confirmed this exemption prior to the

commencement of said works.

Prior to the judgementin the case of Patrick Daly v. Kilronan Wind Farm
Limited and, by order, Derrysallagh Wind Farm Limited [2017] IEHC 308,
planning exemptions for the installation of underground cables and the

erection of 20kV overhead lines were widely utilised forthe pu rposes of
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connecting wind farms to the national electricity grid. This position was
supported by a considerable number of Section 5 declarations issued by
planning authorities and the Board in the preceding years. Indeed, as recently
as April, 2017, the Board issued a Section 5 declaration which determined
that the laying of underground electricity cables between permitted wind farms

refer to ABP Ref. No. PL19.RL3503). Accordingly, during 2015 and

when the grid connection in question was being constructed an

could avail of the provision set out in Class 26 of the Pla
Development Regulations, 2001 as amended. lis pogftio N point
remains unchanged atthis time.

€0 ac ied PARef. No.
10/2140 specifically anticipated the issy@of a g\ nnection and the likely

issues which could arise as follows;

‘Ancillary Development: o Q

it will be a matter for the Comn 'ésion for Energy Regulation (CER), as
advised by the fransmissi

The Environmental Impact Assessmentw

ribution operator, as to where the

Wind Farm fto the Electricity Network will take
trol of the developers.

place. This is i 2
The actudl ro connection infrastructure to be used will be a matter fo

bea S n an offer of grid connection is actually made and when the
igfcatidn a ethod of connection to the Electricity Network is fully and finally

connection from R

connect the developmentfo the Electricity Network, other than where the

blished.
oted in the DoEHLG Wind Farm Planning Guidelines (Section 7.12), it will
Q e necessary to submit a separate planning application for the works to

connection to the grid constitutes exempted devefopment. Condition 13 in the
previous grant of permission (Ref. PL27.208007) required that work on the
wind farm should not commence until the applicant had obtained planning

permission for connection of the wind farm to the national grid. However, in
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recognition of the developer having no role in such matters, the DoEHLG

Wind Farm Planning Guidelines advise as follows:

It is not appropriate to attach conditions in regard to grid connections on land
outside the ownership of the applicant as part of the permission for the wind
energy development. For Raheenleagh Wind Farm it is currently indicated

that a suitable connection to the national electricity network could be ayé

by connection at the existing substation at Arklow’,

Itis ctear from the foregoing, thatthe DoEHLG's Wind Farm Plnn

Guidelines provide for developers to avail of the exempteddiev t
provisions related fo grid connections set outin Class - f, 3chedule 2
Part 1 of the Planning and Development Regulationst . #s'amended,
‘Where the works required to connect the wind e lopment to the
national grid do not form part of the planni. pligatidn’. Only in situations
‘where the connection to the grid does onsifute exempted development,

- Respdns xln correspondence dated 101 June, 2014 the Planning

A ri rmed thatthe proposals for compliance with Condition No.

we cceplable and the development should proceed in accordance

with Jhe submissions’,

klow County Council was subsequently informed by ESBI on 29t May,

015 of the then imminent commencementof construction of the wind farm.

In view of the foregoing, it is submitted that having received written
confirmation fromthe Planning Authority and an instruction thatthe
development ‘should proceed in accordance with the submissions’, it was
entirely reasonable for the developerto proceed in the belief that all

necessary planning consents and exemptions had been obtained and that all
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relevant conditions had been discharged to the satisfaction of Wicklow County

Council and thatno further planning consents would be required.

¢ In order to install underground electricity cables, it is first necessary to obtain
a road opening licence from the relevantlocal authority. The statutory process
for such licences requires the local authority to place public notices in
newspapers advising thatsuch an application has been received andt

submissions can be made to the local authority before a specified

that any such submissions will be taken into accountbefore a

made.

In the subject instance, applications forroad opening i
Wicklow County Councilin April, 2015 and to Wexfor n

made to
ouncil in
January, 2015. No submissions were received in these applications
and the developer proceeded to actin goodTajth aRd iff accordance with the

terms and conditions of the licencesis

he various grants of planning

¥ require that planning permission
be obtained for any and all of e grid connection works.

the relevant gvelopment provisions. In instances where such

conditiong h ously been imposed they have been prefaced by

wordi u otwithstanding the provisions for exempled development
elthe nning and Development Regulations, 2007 . . .” No such wording

inclided in the subjectcase which supports the view that the Planning

hority was notseeking to impose a requirementto obtain permission for
e grid connection.

The primary reason given for the inclusion of Condition No. 26 in PA Ref. No.
10/2140 was 9n the interest of clarity’. With this condition the Planning

Authority was notseeking to regulate the developmentof the grid connection
but was clarifying a point:
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6.4.

6.4.1.

This permission shalf not in any way be construed as any form of consent or

agreement o a connection to the national grid or to the routing or nature of
any such connection. . .

Reason: In the interest of clarity and the proper planning and sustainable
development of the area.

Instead, the purpose of this condition (as has been understood by the

appear that this is also the understanding of Wi
support is lentto this position by the Plann

compliance with planning conditions.

relates.

anynp,

afl underwhich the grid connection was to be developed.

erefole, the scope of the obligation imposed by Condition No. 26 must be

i ted insofar as possible in a mannerthat is consistentwith the lawful

rcise by the Ptanning Authority of its power to impose conditions on any
grant of planning permission.

Further Responses (to the circulation of the submission received from
Raheenleagh Power DAC):

Response of the Planning Authority:

No further comments.
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6.4.2. Response of the Referrer {The Raheenleagh/Ballinvalley 8, c/o Mr. Eugene Clune):

The submission received from Raheenleagh Power DAC does not address
the question raised in the referral in the context of Condition No. 26 of the
grant of permission issued in respect of PA Ref. No. 10/2140.

The assessment of the subject referral should notbe influenced by fie

of the site, the actions of the various stakeholders, or the implica@gn

outcome of any determination. The question before the Boan
interpretation of the legislation, with particular reference
Condition No. 26 of PA Ref. No. 10/2140 is subject tf th ns imposed

under Article 9(1)(a)(i) of the Planning and Development Regulations, 2001,
as amended.

In the event the Board opts to consideriie siteyis®ry as referenced by
Raheenleagh Power DAC, it shoulg

gise C igler the series of events which
@’. laration. -

N{amilies who have experienced continued

has {ed the referrer to seek the su

The referrer consists of 8

difficuliies with the exi nleagh wind farm as regards incidences of

shadow flicker an dexce oise levels despite complaints to both the site

operator and \)éck nty Council. The referrer is of the opinion thatthe

Local Autpehity NS failed in its duty of care to accurately assess the impacts

of the wi their properties:

- % sment of PA Ref. No. 12/6049, itis questioned why the Local
Autibority did not require revisions to the Environmental Impact Statement

ghtof the changes proposed to the approved wind farm which included
an increase in the overall dimensions of the turbines and the relocation of

same closer to surrounding residential properties. The EIS prepared as

regards the governing grantof permission pertains to an entirely different
developmentwhen compared to that constructed on the ground. The
existing construction impacts on the referrer's properties by way of noise
pollution and shadow flicker, however, if a revised EIS had been prepared
as part of PA Ref. No. 12/6049 these issues could have been identified
and the opportunity afforded to address same.
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- Itis queried how the Local Authority determined that the grid connection
constituted exempted developmentin the full knowledge that the provision
of same would materially confravene Condition No. 26 of PA Ref. No.
10/2140. The inclusion of Condition No. 26 removes the exemption under
Class 26 of the Regulations and voids the Section 5 declaration process

as a means of facilitating the grid connection.

enforcement proceedings or to investigate if a breach
occurted / is ocecurring (notwithstanding the opport

monitoring data from the site operator by way of iti®ns attached to
the parent grantof permission which could b ed tgetntify any problem
areas).

» Thefactthat the Planning Authority p usly Bsued compliance
notifications with regard to the ap

IMeTarm developmentshould not
g@rral. Condition No. 26 of PA Ref.

[anning permission to be obtained for the grid

influence the assessment of the

No. 10/2140 clearly requir

connection priorto th ment of development:

Prior to commen pf Works on sife, the applicant shall obtain planning

permission fi of the wind farm fo the national grid’.
Raheenfea DAC has soughtto obtain ‘permission’by recourse to
Act, however, Article 9(1)(a)(i) of the Planning and
tRegulations, 2001, as amended, removes the exemption
videfl for under Class 26 as regards the provision of underground cabling.

he absence of any grid connection forming part of the original
development proposal (PA Ref. No. 10/2140), the Council imposed a
condition whereby planning permission should be obtained for the grid
connection priorto the commencement of development. This was not an
unreasonable requirement and was commonplace prior to the ruling of the
High Courtin the case of Patrick Daly v. Kilronan Wind Farm Limited (May,
2017).
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» ltis clear from a review of Condition No. 26 of PA Ref. No. 10/2140 that the
Planning Authority is requesting the applicantto ‘obtain planning permission
for connection of the wind farm to the national grid” (prior to commencement
of works on site). The absence of any reference in the condition to ‘exempted
development’is irrelevant given the clear requestfo ‘obtain pfanning

permission’.

» Section 5.2.6 of the submission made by Raheenleagh PowerD

challenges the legitimacy of Condition No. 26 of PA Ref. No.

reference to Section 34 of the Act on the basis thatthe ¢ dsthe
limitations of the legislation as it is not refated to lan 1 alldinder the
control of RPDAC and is not, as such, connected wi lopment
permitted on the land to which the relevant plarNiggapmeation relates’.

In this regard itis submitted that the cortre ech@nism for the developer/
applicantfo have challenged the vali the Fforementioned requirement

he fact that the applicant
S obliges compliance with the

t brovisions of Article 9(1){(a)(i} of the Regulations.

ith re@ard to the reference by Raheenleagh Power DAC to Section 7.12 of
tNe ‘Wind Energy Development, Guidelines for Planning Authotities’, itis

portant to note that while the provision of a grid connection involves third
party lands, Condition No. 26 of PA Ref. No. 10/2140 does notinclude any
direction on how the grid connection should occur noris it prescriptive as
regards any works {o be carried outon third party lands. Condition No. 26

simply requires permission to be in place for the grid connection priorto the
commencementof the developmentof the wind farm.
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In the subject instance, the Planning Authority determined that a separate
planning application was the best means by which to demonstrate that a grid
connection was possible and Section 7.12 of the Guidelines states that
Where the works required to connect the wind energy developmentto the
national grid do not form part of the planning application, . . . it will be
necessary o submit a separate planning application to the planning
authority’.

» With respect to the reference by Raheenleagh Power DAC th

noted that said case did notinclude a condition attac
permission for the wind farm developmentwhich im ligation to
obtain planning permission for the connection t navgrfal grid prior to the
commencementof works. In the absence Uuch\g cafidition itis accepted
that works which fall within the scope lass the Regulations would

constitute exempted developmen hose instances wherea -

Of

ission 10 De obtained for the grid connection;':it

condition has beenimposed on tHg permission for the wind farm
which requires plannihg p

has been held by the

he exemption containedin Class 26 does
not apply given th
refer to ABP Rgf. §¥3408, RL3409, RL3410 & RL3411).

* In respo t ertion by Raheenleagh Power DAC thatthe referrer
shoul h’%i lly reviewed the Planning Authority’s determination of the
et’ r (RQ1 ection 5 referral (i.e. PA Ref. No. EX18/13), itis submitted

atdug t@"the very nature of the Section 5 process and the fact that the
tion was notpublicly advertised in the same manneras a planning

lication, the referrer was unaware of same and thus did not exercise a

right to judicially review that decision.

*  With regard to the suggestion thatthe subject referral amounts to an abuse of
process, itis considered that the extent to which the subject referral will or
will notinfluence the previous determination issued by the Planning Authority
is beyond the scope of this referral and should notform a consideration in the

assessment of same. Furthermore, it is clear from Section 5 of the Act that
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anyone can requesta declaration if any question arises in any particular case

as to whatis or is not development.

¢ |tis considered that the Planning Authority ighored Condition No. 26 of PA
Ref. No. 10/2140 and the provisions of Article 9(1)(a)(i) in previously issuing
an exemption under Class 26 of the Regulations. Moreover, the Board has

previously held that similar cases are not exempt under similar
circumstances.

e The referrer reserves therightto pursue a judicial review of suNgect
referral under Section 50 of the Act.
» The assertion that the subject referral amounts to anf"ab ofprocess’ is

rejected and, on the conftrary, itis submitted thatthe pypoge of the subject
referral is to highlightan abuse of the Secti
Power DAC.

5 y Raheenleagh

6.4:3. Response of Coillte (a site owner):

» |tis considered thatthe already co shind operational underground

electrical cable connection een Raheenleagh Wind Farm and Arklow
220kV substation is de nd is exempied development having
regard to the follo

- Aticle 9(1

ning Authority confirmed that all relevantconditions (including
Condition No. 26) had been discharged and that it was ‘considered
acceptable and the development should proceed in accordance with the

submissions’.

- The Section 5 Declaration issued by Wicklow County Councilon 18" June,
2013 which stated that the developmentin question constifuted exempted
developmentwas not challenged. Moreover, an application forleave to

judicially review that declaration was not made within the statutory
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timeframe and, therefore, the relevantdevelopmentwas installed in good
faith.

- The relevantroad opening licences issued by Wicklow County Council in

January, 2015, which had been publicly advertised, were notchallenged.
+ Caoillte fully supports the contents of the response prepared by ESB
International Ltd. on behalf of Raheenleagh Power DAC (dated 13t
2018).

¢ ltisunclearhow there could be any justifiable meritin deemi fu
operational piece of underground infrastructure to be an t han

exempted developmentdue, infer afia, to the fact th

- [t has been in place since 2016, having dy significantsum

of money to install.

- The developer acted reasonabl oughutlthe process and followed

all the relevant standards ayfl W

rmally received.

e thatwere in place atthe time

of cons'trL_chtion in the belie dekessary planning conéér;ts and

- The continued op this cable link constitutes an established

atis of both national and environmental

importgfige . Ygn a8
W% e connected to the national grid and therefore
0 ut

x positively towards Iretand’s decarbonisation agenda.
7.0 Statufpry P¥ov¥isions

71. P ngand Development Act, 2000, as amended:

7.1 ction 2(1) of the Act defines “works” as follows:

‘works” includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal and, in relation fo a protected structure
or proposed protected structure, includes any act or operation involving the
application or removal of plaster, paint, wallpaper, tiles or other material to or

from the surfaces of the interior or exterior of a structure.
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7.4.2.

7.1.3.

76,

“statutory undertaker” means a person, for the time being, authotised by or

under any enactment or instrument under an enactment to—

(a) construct or operate a railway, canal, inland navigation, dock,

harbour or airport,

(b) provide, or carry out works for the provision of, gas, electricity or

telecommunications services, or

(c} provide services connected with, or carry out works for thg@RUIRO3eS

of the carrying on of the activities of, any public unde

Section 3(1) of the Planning and Development Act, 2000, as age d, sies the
following:

“Devefopment’in this Act means, except where the t rwise requires,

the carrying out of any works on, in, over or und&glan®or the making of any

Section 4(2) of the Act states that the ‘Mi -

class of developmentto be exempted de

y Regulation provide for any
or the purposes of the Act.

regufations under sybs ), development shall not be exempted

development if ag eM@roniiental impact assessment or an appropriate
assessment %v pmentis required’.
Section 4(dA) Sth St states:

ithstanWing subsection (4), the Minister may make reguiations prescribing

ntor any class of developmentthat is—

authorised, or required to be authorised by or under any statute (other
than this Act} whether by means of a licence, consent, approval or

otherwise, and

(b) as respects which an environmental impact assessmentor an

appropriate assessment is required,

fo be exempted development.
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7.1.6.  Section 138(1) of the Act states the following:
‘The Board shall have an absolute discretionto dismiss an appeal or referral—

(@) where, having considered the grounds of appeal or referral or any other
matter o which, by virtue of this Act, the Board may have regard in
dealing with or determining the appeal or referral, the Board is of the

opinion that the appeal or referral —

i) is vexatious, frivolous or without substance or foundafion,

fi} is made with the sole intention of delaying the develo
intention of securing the payment of money, gifts oLoMiflera®n or

other inducement by any person,

or

(b) where, the Board is satisfied that, in thg pa&Rjculgcircumstances, the

appeal or referral should not be furtlfeRgonsigered by it having regard fo-

@; ny question which in the Board'’s
opinion is raised by thgrappe (®, ral), or '

i) the nature ofthe appeal (ind

ii} any previous pen i ich in its opinion is relevant.
7.1.7. Section 172 of the Act st

‘(1) An environm I ssessment shall be carried out by the planning

authority or & i he case may be, in respect of an application for
consent faf proposed development where either-
(@ the proMpeed developmentwould be of a class specified in-
i 1 of Schedule & of the Planning and Development Regulations
001, and either-
such development would exceed any relevant quantity, area or
other limit specified in that Part, or

1
Il no quantity, area or other limitis specified in that Part in respect

of the development concemed,

or
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i} Part 2 of Schedule 5 of the Planning and Development Regulations
2001 and either-

.. such developmentwould exceed any relevant quantily, area or

other limit specified in that Part, or

Il.  noquantity, area or other limitis specified in that Part in respe,
of the development concermned,
or

(b)

i} the proposed developmentwould be of a class spgel 2 of
Schedulfe 5 of the Planning and Development Re 001 but
does not exceed the relevant quantity, area r MTIt specified in
that Part,

and

ii} the planning authority orthe B he case may be, determines

7.1.8. Section 177U(9) of the Ac

conduct a
provisi
7.2. Plannifg and Pevelopment Regulations, 2001, as amended:

7.2.1. of the Regulations defines “electricity undertaking” as follows:

lectricity service.
7.2.2. Article 6 (1) of the Regulations states the following:

‘Subject to article 9, development of a class specified in cofumn 1 of part 1 of
Schedule 2 shall be exempted developmentfor the purposes of the Act,

provided that such development complies with the conditions and limitations
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specified in column 2 of the said Part 1 opposite the mention of that class in the
said column 1°.

7.2.3. Atticle 9 (1) of the Regulations states as follows:

Developmentto which article 6 relates shall not be exempted developmentfor
the purposes of the Act-

{a) ifthe carrying out of such development would—

i} contravene a condition aftached to a permission under th

fnconsistent with any use specified in a permission unde

v) consistof or comprise the carrying out under a

other than a connection to a wired broadcast , sewer,

water main, gas main or electricity supply , OF any works
to which class 25, 26 or 31 (a} speciflin cMunth 1 of Part 1 of

Schedule 2 applies,

vii) consist of or comprise the e

than peat extraction) of placé u

of archaeological, ged

, alteration or demolition (other
Sites, feafures or other objects

cal, historical, scientific or ecological

nservation or protection of which is an

ntplan or local area plan for the area in

n or local area plan, or the making of a new

tplan or local area plan, in the draft variation of the

plen‘r draft local area plan,

ViE) comprise developmentin relation to which a planning authority or An
Bord Pleandla is the competent authority in relation to appropriate
assessment and the developmentwould require an appropriate
assessment because it would be likely to have a significant effect on
the integrily of a European site’

(c) ifit is developmentto which Part 10 applies, unless the developmentis
required by or under any statutory provision (other than the Act or these
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7.2.4.

7.3.
7.3.1.
7.3.2.

8.0

8.1.

8.2.

8.2.1.

Regulations) to comply with procedures for the purpose of giving effect
fo the Council Directive.

Part 1 of Schedule 2: Exempted Development— General:

Class 26:
‘The carrying out by any undertaker authorised to provide an electricity servj
of development consisting of the laying underground of mains, pipes, cagle
other apparatus for the purposes of the undertaking’.

Relevant Case Law:

O'Grianna (and others) v. An Bord Pleanéla (and others) [2018/ 6

Patrick Daly v. Kifronan Wind Farm Limited and, by order, sallagh Wind Farm

Limited [2017] IEHC 308. v

Assessment

Having conducted a site inspection, and g review of the available
information, in my opinion,-'lit is ¢l that there are a number of issues which mustbe
taken into consideration in as i subjectreferral and in determining whether

or notthe works in questi S developmentwhich may or may notinvoive
exempted developmept.

Procedural Issg§e x

ulation of the subject referral in accordance with Section 129

d Development Act, 2000, the submission received from

efatious, frivolous and without substance orfoundation. In this respect, the
plication would appearto be that the principle of estoppe/l arises in thisinstance
given that the Planning Authority has previously issued a determination pursuantto
Section 5 of the Act (i.e. PA Ref. No. EX18/13) that the grid connection works
already undertaken by the developer constitute exempted developmenti.e. the
subject referral amounts to a collateral attack on the validity of an existing Section 5

Declaration that was not challenged by any party through recourse to judicial review
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8.2.2.

8.2.3.

8.3.

8.3.1.

underSection 50 of the Act, and on which the developerwas entitled to rely when
proceeding with the works.

By way of clarity in this regard, the Board is advised that prior to the lodgement of
the subject referral, Wicklow County Council had already issued a separate
declaration pursuantto Section 5 of the Planning and DevelopmentAct, 2000, as
amended, to the developer (i.e. ESB Wind DevelopmentLtd. and Coillte Teo Q
under PARef. No. EX18/13 which held thatthe provision of an undergro

electrical cable connection from the substation within Raheenleagh Wi

Arklow 22kV substation, Coolboy, Arklow, Co. Wicklow, was dev
constituted exempted development. Therefore, whilstthe subj
lodged by a third party, it effectively seeks a new determin régard to those

matters previously considered under PA Ref. No. EX1

Whiistl would acknowledge the owner's/develo coRcems thatthe subject
referral effectively seeks to ‘look behind’ the icr dedjaration issued under PA Ref.
No. EX18/13 and that the appropriate m h@®enge that decision would have
'be;en to seek leave for judicial review un 'SQ(Z) of the Planning and

Development Act, 2000, as amen in my opinion, Section 5(1) of the Act provides

for ‘any person’to requestin the relevant planning authority a
at, in ‘any particular case’, is or is not

bted developmentand, therefore, it does not appear

ide
pertaining to stie.Indeed, | am aware of previous instances where the
determinagion lon 5 referral lodged with the Board has directly conflicted

to precludethe c

lon of either subsequentormultiple Section 5 applications

with th@decisigndt Planning Authority as regards an earlier Section 5 declaration
dtothe same issue/ question. Accordingly, in view of the foregoin g,
considered the available information, | am satisfied that it would be
priate to dismiss the subject referral pursuantto the provisions of Section

(1) of the Planning and Development Act, 2000, as amended, and that the Board
may proceed to determine it as lodged.

Is oris not development:

Section 3 of the Planning and Development Act, 2000, as amended, defines

“‘development” as the carrying out of any works on, in, over or underland, or the
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8.4.

8.4.1.

84.2.

making of any material change in the use of any structures or other land. Having
regard to Section 2 of the Act wherein “works” are defined as including ‘any act or
operation of construction, excavation, demolition, extension, alteration, repair or
renewal and, in refation to a protected structure or proposed protected sitructure,
includes any act or operation involving the application or removal of plaster, paint,
wallpaper, tiles or other material to or from the surfaces of the interior or exteri
structure’, in my opinion, itis clear that the laying of the subject cabling / g

connection and associated works would involve the carrying out of ‘wodgt

an act of ‘excavation’ and ‘construction’ and, therefore, constitutes lop
Accordingly, having established thatthe subject works constityt 0 ntwithin
the meaning of the Act, it is necessary to ascertain whetherr an be

considered to be exempted development.
Is or is not exempted development:

Article 6(1) of the Planning and Development ulatidns, 2001, as amended, states
that subject to Articte 9, development of

08Med in Column 1 of Part 1 of
Schedule 2 shall be éXempted developmé Jeou rposes of the Act, provided
that such developme'htcomplies he conditions and limitations specified in
Column 2 of the said Part 1. | i | would draw the Board’s attention to
Column 1 of Class 26 of

the Regulations whicjglref®

provide an electr] eMige, of development consisting of the laying underground of

mains, pipes ga rYtfier apparatus for the purposes of the undertaking’ and the
absence nYson®ons or limitations within Column 2 of that class. Accordingly, |

am sati§fied thgt #e laying of the underground cabling / grid connection referenced

u ferral comprises ‘development consisting of the laying underground
..for the purposes of the undertaking’, although itis a requirementof this

at the developmentbe carried outby an “undertaker authorised fo provide an
clricity service”.

Article 3(3) of the Regulations states that an electricity undertaking means “an
undertaker authorised fo provide an electricity service”. However, there is no
statutory definition to clarify what exactly is meant by this. The Electricity Regulation
Act 1999, at Section 2(1), provides the following definition:
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‘electricity undertaking” means any person engaged in generation,
transmission, distribution or supply of electricity, including any holder of a
licence or authorisation under this Act, or any person who has been granted a

permit under section 37 of the Principal Act”.

8.4.3. | notethat while this definition refers to holders of licences/authorisations/permits

the use of the conjunction “including’, prior to the reference to these instrum

electricity.

8.4.4. Asindicated, Class 26 falls underthe heading “Devefopme
undertakers”. It is one of several classes (Classes 23-32) in
Schedule. lt would seem, therefore, that the references
and other bodies/authorities referred to in these c/f%ges

meaning statutory undertakers.

8.4 5 The definition of “Statutory Undertaker”, h ed in the Act, appears to

...electricity”. In my opini @ eagh Power DAC would appear to fall within
&

this category as the g@el dwner of a wind farm that comprises a project for the

provision of ele as orised underthe Pianning Act.

8.4.6. Furthermor« ¥g ot the current definition of “ Statutory Undertaker”, clearly
un¥pftakings thatare not solely public undertakings. This compares to

tion of markets in services and infrastructural provision that has occurred

e that time. Therefore, | am satisfied that the development falls within the scope
f the said Class 26.

8.5. Restrictions on exempted development:

8.5.1. Article 9{1)(a)(i) of the Regulations states that development to which Article 6 relates

shall notbe exempted developmentfor the purposes of the Actif the carrying out of
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8.5.2.

8.5.3.

the developmentwould coniravene a condition attached to a permission issued
underthe Act or if it would be inconsistentwith any use specified in a permission
underthe Act. In this respect it is of relevance to note that Condition No. 26 ofthe
‘parent’ grant of permission issued under PA Ref, No. 10/2140 which authorised the
development of the existing Raheenleagh Wind Farm stated the following:

‘This permission shall not in any way be construed as any form of consen

agreement to a connection to the national grid or to the routing or nati

such connection. Prior to commencement of works on site, the applic

Reason: In the interest of clarity and the proper planning

development of the area’.

EX18/13), lwo ious reservations as regards the approach seemingly

adopted by Mlickl®W Colinty Council in itsinterpretation of the requirements of
Conditi : f,PA Ref. No. 10/2140.

In hoion gt is readily apparent from any reasonable reading of Condition No. 26
ress intention was to require any connection of the Raheenleagh Wind
he national grid to obtain ‘planning permission’. In thisregard, itis of
articular relevance to note that the condition specifically refers to a requirementto
Obtain ‘planning permission’ (as distinctfrom ‘approval’, ‘agreement’, ‘consent’ or any
other such connotation)and at this point | would refer the Board to Section 2(1) of
the Planning and Development Act, 2000, as amended, which states that
‘permission’ (in the context of a planning application) means ‘a permission granted

under section 34, 37G or 37N, as appropriate’. Therefore, the inclusion of this
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8.5.4.

8.5.5.

condition would serve to remove any possibility that the grid connection works could
be undertaken as exempted developmentpursuantto Class 26 of Part 1 of Schedule
2 of the Regulations. Furthermore, | am unconvinced by the argument put forward by

the site owner/ developer that the purpose of Condition No. 26 was not to ‘de-
exempt’ the grid connection works given thatthe condition was not prefaced by
wording such as ‘Notwithstanding the provisions for exempted developmentu

the condition in question clearly and unequivocally imposes a require t i

the Planning and Development Regulations, 2001 . . . In my opinion, the

planning permission forany grid connection.

With regard to the developer’s suggestion that the imposition g C itio@No. 26
exceeds the limitations of the legislation as said condition te to lands
underthe control of Raheenleagh Power DAC andisn sigp’connected with
the developmentpermitted on the land to which thereleWgfit gfanning application

relates, | am unconvinced by such an asserti artichlady as the use of
comparable conditions is commonplace i I isions and as the condition in
question actually serves to preclude the t of works on lands outside of the

controi of the applicant (as distinci#om imp ga requirementto undertake works)

withoutthe benefit of plannin

Raheenleagh Wi ar he Arklow 220kV substation at Coolboy would
materially congr dition No. 26 as atitached fo the grant of permission issued
in respec Ne‘ 0. 10/2140 and thus cannotbe held to constitute exempted
develofiment by réference to Article 9(1){a)(i) of the Planning and Development

R fi 01,as amended.

Therefore, on the basis o

o, | am satisfied that the provision of an

underground electricgfca onnection from the substation within the

1) Plaving reviewed the available information, | am safisfied that the works in

psfion are notsubject to any of the remaining restrictions set out in Article 9 of the
egulations.

N.B. (2) Iwould further advise the Board that the email correspondence between
Wicklow County Council and Mr. Francis Clauson (as submitted with the subject

referral) would appear to acknowledge that notwith standing the declaration issued
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8.6.

8.6.1.

8.6.2.

8.6.3.

8.6.4.

under PARef. No. 18/13, there has been a breach of compliance with Condition No.
26 of PA Ref. No. 10/2140.

The Subject Referral: Environmental Impact Assessment:

At this pointof my assessment, and in the interest of completeness, it is appropriate
to consider the implications of Section 4(4) of the Act which effectively de-exe

any developmentwhich attracts a requirementfor Environmental Impact Assé
(EIA) or Appropriate Assessment (AA).

Whilstthe provision of an underground cable for the fransmission o

not fall within a class of developmentfor the purposes of Envir

An Bord Pleanala [2014] IEHC 632 and Patrick Daly v.
and, by order, Derrysallagh Wind Farm Limited 201 RJERg 308.

ind Farm Limited

cember, 2014), the High
Court quashed the decision of the Board

farm in Co. Cork on the gi}ounds ojdbroject- ' and held that the Board had

turbines and ancillary yo e wind farm developmentitself required

mandatory EIA as | edt

e 5 No. wind turbine threshold provided forin Class
3 (i) of Part 2, Sgh 50t the Planning and Development Regulations, 2001, as
amended). S e High Courtjudgementwas based on the conclusion that
the win fa%ﬁe grid connection constituted a single project, and that both
eleggn@iogeih er would have to be subject to EIA in order to comply fully with the
e Directive. Consequently, new applications for permissions for wind farm

\4 ents, which require EIA, now include relevantinformation on proposed grid
nections.

In the subject instance, the grant of permission issued forthe Raheenleagh Wind
Farm did notinclude for the grid connection works detailed in the subject referral
and, therefore, the cumulative impact of the said grid connection works when taken
in conjunction with the wind farm was notassessed as part of that planning
application.
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8.6.5.

8.6.6. The judgementof Baker

Whilstthe Board has previously declared that grid connection works associated with
extant grants of permission for wind farms can be held to constitute exempted
development, the judgementof the High Court delivered on 11t May, 2017 in
respect of Patrick Daly v. Kilronan Wind Farm Limited and, by order, Derrysallagh
Wind Farm Limited has served to provide greater clarity on the matter and thus can

be considered to be authoritative statement of the law as it cu rrently applies:

In the light of the decision of Peart J. in O'Grianna & Ors. v. An Bord
the grid works must be regarded as an integral part of the project

and the assessment of the grid works is to be made in the congext
project, as must the assessment of the application for the t
associated with them. That is not fo say that a separate IWays be
required with regard to the grid works and I adopt thRgicta ughion J. in
his judgmentin Sweetman v. An Bord Pleanala# Ors\#h t#at regard.

However, as the grid works are part of an Il prdyect, and an EIA is required
tmust be carried out of the

entire profect, and, therefore, no part ORthq igct, and ipso facto no individual

‘As a matter of Edr athe assessment of whether the grid connection
works can beftre agexempted developmentis one that must be considered
in the co ok ding that best achieved the aims and objectives of the
EIA @ireCtive. nsider that on account of the fact that the grid works cannot

/ ity geparated from the project as a whole, that fo treat the grid works as

fails fo give effect to this principle’.

8. ergfore, having considered the available information, including the judgements of
High Courtin O'Grianna v. An Bord Pleanala and Patrick Daly v. Kilronan Wind
F

arm Limited and, by order, Derrysalfagh Wind Farm Limited, itis my opinion thatin
order to give proper effect to the requirements of the EIA Directive in this instance
(given that the Raheenleagh wind farm was previously subject to EIA and as the
relevantplanning application made no provision for an EIA of the subject grid

connection / cabling works), the subject works constitute developmentwhich
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8.7.

8.7.1.

8.7.2.

necessitates EIA and thus cannotbe considered to comprise exempted development
given the provisions of Section 4(4) of the Act. In thisregard itis of particular
relevance to note that the ducting works for the subject grid connection were
commenced in 2015 whilstthe grid connection became fully operational in 2016 i.e.
after the ruling of the High Courtin the case of O’Grianna v. An Bord Pleanalfa [2014]
IEHC 632.

The Subject Referral: Appropriate Assessment:

From a review of the available mapping, including the data maps fro
the National Parks and Wildlife Service, itis apparent thatthe ro
cabling / grid connection works does not extend through an ur
designation, although the following Natura 2000 sites are lo Rin an

approximate 15km radius of the relevantlands:

- The Slaney River Valley Special Aregpof S tion (S'ite Code:
000781) '

- The Kilpatrick Sandhills Specis

- The Buckroney-Brittas [
Code: 000729)

- The Magherabg
001766)

od#: 000717)

r@iewed the available information, and following consideration of the
rée-pathway-receptor model, including potential hydrological connectivity, itis

opinion that given the nature and scale of the works in question, the site location
outside of any Natura 2000 designation, the limited ecological value of the landsin
question, and the separation distances involved between the site and the closest
Natura 2000 site, the works are unlikely to have any significant effectin terms of the
disturbance, displacement or loss of habitats or species on the ecology of any
Natura 2000 site.
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8.7.3.

9.0

D:ilk

Accordingly, it is reasonable to conclude on the basis of the information available,
which fconsider adequate in order to issue a screening determination, thatthe works
in question, individually and in combination with other plans orprojects, would notbe
likely to have a significanteffecton any European site and that a Stage 2 appropriate
assessment (and the submission of a NIS) is not therefore required.

Recommendation

| recommend that the Board should decide this referral in accordan calwiifg o

following draft order.

WHEREAS a question has arisen as to whetherthe provisig erground
electricity cable grid connection from the substation within the enleagh Wind
Farm to the Arklow 220kV substation at Coolboy, lo icklow, is or is not

developmentor is or is not exempted develop

requested a declaration on this guestion

declaration was issued by thefpla ng au

invalley 8, c/o Mr. Eugene Clune, referred
this declaration for review, B leanala on the 19t day of December, 2017:

particularly to —
(a)s ns , 172 & 177U ofthe Planning and DevelopmentAct, 2000,
asw|am d,
igkes 6 and 9 of the Planning and Development Regulations, 2001, as

mended,

c) Class 26 of Part 1 of the Second Schedule to the Planning and
Development Regulations, 2001

(d) the planning history of the site,

(e) The judgementof the High Court in O'Grianna (and others) v. An Bord
Pleanala (and others) [2014] IEHC 632, and
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(f) The judgement of the High Court in Patrick Daly v. Kilronan Wind Farm
Limited and, by order, Derrysallagh Wind Farm Limited [2017] IEHC 308

AND WHEREAS An Bord Pleandla has concluded that:

(a) the said underground electricity cable grid connection comes within the scope
of sections 2(1) and 3(1) of the Planning and Development Act, 2000, as
amended, and constitutes development

(b) the said underground electricity cable grid connection comes withint -%
of Class 26, Part 1 of Schedule 2 of the Planning and Developmén
Regulations, 2001, as amended, and

(c) the provision of the said underground electricity cable
confravene condition number 26 of planning regist

{d) the said underground electricity cabl

@ BacShgdnt Act, 2000, as amended, in
3eiAssessment. _
E

ila, in exercise of the powers conferred on it by

of section 4(4) of the Planning a

that it requires an Environmenta

NOW THEREFORE An Bord Pl
section 5(3)(b) of the 2000

electricity cable grid congfeCH@ig
Farm to the Arkiow 220 % ation at Coolboy, Arklow, Co. Wicklow is

development an:s exempted development.

ecides that the provision of an underground

the substation within the Raheenleagh Wind
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