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o

1.0 Site Location and Description

1.1.

1.2

2.0

2.1.

2.2.

2.3.

The referral site lies in the village of Ballivor, County Meath. !t lies on the western

side of the village, to the south of the R156, and comprises the site of the Ballivor

the buildings was underway.

To the north of the subject site is a National School, residential es
(under construction). To the east is a disused two storey prop
Centre/Community Centre. Beyond this are large industri

unoccupied. To the west of the site is a residential propert nd beyond this a pre-
school facility.

The Question Q

In 2014, under PA ref. TA/140621, Meat@ouncil granted permission for the

change of use, and extension, of { Id national school in Ballivor, Co. Meath, toa

nursing home.

On the 291 June 2016, u @ ref. TA/S51639, Meath County Council issued a
declaration stating t fle of use of the permitted nursing home to a drug

rehabilitation facifity e¥empted development.

On the 19"Fe
Municipdl Distrigt

18, they received a Section 5 application from Trim

uncil, asking the authority to determine whether the change of

us e tted nursing home under TA/1 40621 to a residential d_riig B

rehabdli facility is exempted development.

&’ 19t February 2018, the planning authority also received a Section 5

lication from Ballivor Community Group, aiso asking the authority the same

question. This application was also referred to the Board, under ABP-301064-18.
Both references cases are dealt with in this report and a copy of this report has been
placed on each case file (under each individual case reference number). Arguments

made by each referrer are set out separately bellow (under Referrer's Case).
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2.5. The referral is therefore made by Meath County Council and the question before the
Board, in both cases, is whether the change of use of the permitted nursing home

under PA ref. TA/140621 to a residential drug rehabilitation facility constitutes
exempied development.

3.0 Planning Authority Declaration

3.1. Declaration

3.1.1.  None made. Application referred to the Board under Section 5(4) the

3.2.  Planning Authority Reports

3.2.1. N/A.

Other Technical Reports
3.2.2. N/A.

4.0 Planning History

4.1.  Under PA ref. TA/140621, permi

refurbishment of the existind _‘

g

school building (545sqm) to a nursing home
SHSTons, over two phases (1,512sqm and 1,795sqm).
4.1.1.

ge to use of the permitted nursing home (TA/140621) at
a drug rehabilitation facility was exempted development. The
Ority subsequently declared that the change of use was exempted

4.1.2°§ nning authority report, dealing with the above reference case (TA/S51639)

reféfs to relevant sections of the Planning and Development Act (sections 3(1) and
4(1)(h)) and the Planning and Development Regulations (Articles 6(1) and 9(1) and
Schedule 2, Part 4, Exempted Development, Classes of Use, Class 6), and states
that a nursing home is within the same class as a use for the provision of residential
accommeodation and care to people in need of care (but not the use of a house for
that purpose). It is therefore to be a use which is consistent with the provision of
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residential accommodation and are to people in need of care. I concludes,
—therefore, that the proposed development is exempted development and

recommends that an exemption certificate be granted.

5.0 Reference Cases

5.1. The following reference cases have been determined by the Board. None

directly relevant to the subject referral but they provide a broader conte th
assessment:
e 17.RL2762 — Whether the change of use from communi o use for
dispensing treatments for additions, offices and co s is oris not

development and is or is not exempted development. The/Board decided
that the change of use was development agd w empted

development.

provide residential care is or is nd ment or is or is not exempted

o %

e 29N.RL2359 — Whether the change=ofgls former bed and breakfast to
%

development. The Board ided that the change of use was development

and was not exempted ent.

e 08D.RL2616 - Whg 32 of use from dwelling unit to residential care
unit for perso ictual, physical disability or mental illness and
persons p in is or is not development or is or is not exempted
develg %

6.0 Pgli ext

3th ‘County Development Plan 2013 to 2019

he western part of the subject site is zoned B1 and the eastern part G1 in the
current Meath County Development Plan. The objective of, and the uses permitted

within, these zonings is as follows:

« B1 - To protect, provide for and/or improve town and village facilities and

uses. Uses which are open for consideration include residential institution.
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¢ G171~ To provide for necessary community, educational and social facilities.
Permitted uses include residential institution.

6.3. Ballivor is identified in the Development Plan’s core strategy as a ‘village’'.
Objectives of the Plan seek to ensure that the village caters for a local catchment in
service provision.

7.0 The Referral

7.1. Referrer’s Case

Trim Municipal District Council

7.1.1. In their section 5 application form for a declaration on th hange O

permitted nursing home to a drug rehabilitation facilj , 0T

icipal District

Council set out the following arguments:

* Under PA ref. TA/140621, permissigff wa

extension of the old national school B r@ i Ballivor to a residential care

lgpment was welcomed by the community as

ffed. The standards in this type of facility would be set by the
d @'number of support services would be in place. A drug
jlitation facility does not have any regulatory controls imposed on it. The
plPPosed facility is not operated by the HSE.

Section 9, Part 4, Schedule 2 of the Planning Development Regulations
exempts changes of use of a nursing home to ‘use for the provision of
residential accommodation and care fo peaple in need of care’. The care of
96 elderly people in a nursing home is materially different from the care of 56
drug addicts in a rehabilitation facility. The development will have a huge
impact on neighbours and the community.
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7.1.2.

The use is inconsistent with the zoning objectives for the site (town/village
facilities, local community services).

Development is inconsistent with SOC POL 26 — Narconon does not provide

appropriate health care facilities (see attached news reports in submission).

Narconon is not a sustainable development. The introduction of a large
number of people from outside the area, from the rest of Ireland and

likely from abroad, is not a sustainable development.

There is no definition of care in the Planning and Develop

so can a planning authority make its own definition? N ramme

ailable in the village

for 2 hours a week. The Department of feal o jurisdiction over

agencies that provide private additi

Safety/security — Given the natur 's additions and a higher

propensity to commit crime #gn a security presence should be a reguirement.

There is no full time Ga ce in Ballivor.

The development - ildren as it is in close proximity to a national
school, a child 3 a Montessori school and the proposed site of a
new playg

Size - rug rehabilitation facility is not compatible with the size of
thg pop of Ballivor (1800).

ie”a lack of infrastructure to support a drug rehabilitation facility of this
izg” Ballivor is a vulnerable community with limited community facilities.
here are limited transport options, with one bus to Dublin in the morning and
one back in the evening.

Ballivor Community Group

The following arguments are set out by Baliivor Community Group. Their submission
includes a petition signed by over 600 residents.

Context
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* The proposed development, which is intended as a regional/national facility, is
contrary to the planning strategy, set out in the CDP, for Ballivor village and its

role and function as set out in the settlement hierarchy and core strategy of
the Meath County Development Plan.

¢ The premises have never been occupied or used as a nursing home.

Whether Development would or would not Oceur

* A change of use does occur from that of a nursing home to a drug

terms, from the second use and if the change of use i @ ),
planning and sustainable development of the area

* In this instance, the change of use is material
established nature and operation of both tivitie S

S¥Wart of community

Aiye to visitors and residents

q---: re and Welfare of Residents in Designated Centres for Older People

WR&dulations govern the maintenance, care and wellbeing of persons in

g'nursing homes. There is currently no provision in legislation for the regulation
or inspection of residential treatment or rehabilitation centres specialising in
addiction. Narconon Trust is not funded by the HSE and therefore there is no

oversight body to ensure the safety, quality and standards of safety in the
rehabilitation facility.
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» When permission was granted for the nursing home there was an expeciation
pe that the development would contribute to the local community and social
tacilities in the area e.g. local employment, alternative accommodate for the
care of the elderly. The proposed building as a drug rehabilitation facility does

not meet or satisfy these expectations.

Whether Development is Exempted Development

« The use of the subject site and building by Narconon Trust as a d
rehabilitation facifity does not fall within any of the uses detail ss O
of the Planning and Development Regulations 2001 (as ape d)

therefore the change of use cannot be deemed to be d dévelopment.

« The use of the site and building as a drugs rehabilita#i®h fagility cannot be
described as a hospital or a nursing home or as

e use does not fall within

residential training centre. It is also subnpittettha

the scope of section 4 of the Planning a evalopment Act, 2000 (as

amended) or articles 6 and 10 an le 2 to the Regulations, 2001 (as

amended). ;

e The use of the Old Sch ug rehabilitation facility has material
consequences in te t roper planning and sustainable development
of the area.

7.2. Planning Autho@se
7.2.1. The planpt utherity make no comments on the referrals.

73. O o

ier’s response

o) e Pone response to both referrals. It is made by Noel Smyth and Partners on

If of Narconon Trust and Ryan Alabaster.

e Ryan Alabaster is the registered owner of lands at Ballivor, Co. Meath, the
subject matter of the two referrals, with the lands held on trust for Narconon

Trust, a registered charity in the UK.

e The 2016 declaration was subject neither to review by An Bord Pleanala
under section 5(3) of the Act or to judicial review by the High Court. The
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relevant statutory time limits have expired. Accordingly, the 2016 Declaration
is now conclusive and binding on the Board. The Board does not have the

jurisdiction to question the validity of the Declaration and must dismiss the
referrals made as invalid.

* The legal status of a section 5 declaration has been ruled upon by the Court
of Appeal in Killross Properties Ltd. V/ Electricity Supply Board [201 6] IE
207, [2016] 1 I.R. 541 (‘Killross Properties’). In this case the Court o ._‘_

farm, would be bound by an earlier sgCtic

associated gnd connection works co ‘_

the following extract ‘Z

reviewed by app

plicant has sought to comply with planning legislation and have
| yensured a section 5 declaration in advance of the purchase of the premises
" and have now invested substantially in designs and architectural plans. [t

would undermine their legitimate expectations were the Board to revisit this
section 5 declaration.

* Class 9 of the Use Classes — Meath County Council’s planners report
concluded that the development, which was considered to be a use consistent

ABP-301064-18 Inspector's Report Page 10 of 21



with a use for the provision of residential accommodation and care to people
ol in need of care, and therefore exempted development, as it fell within the

same use class as a nursing home.

s The same issues are raised by the referrers (Class 9 is expressly cited in the
submissions). The Board is being asked to overrule the 2016 Declaration. An
Bord Pleanala does not have jurisdiction to do so for the reasons set

above.
7.4. Further Responses
» No response from Trim Municipal Council on applic re se to the
referrals.

e Ballivor Community Group: -
o There is no basis for the requesidhat thg apPeal be dismissed as
invalid. i@
o Meath County Council do% this view, otherwise it would not
have referred the maftgr on to the Board.

o The cases cited licant have no application to the jurisdiction
of the Boar h@furisdiction of the Courts.
o The juriggict! e Board to determine section 5 requests is

ion 5(3) and 5(4) of the Act. The Killross and
eetman (Grousemount) proceedings referred to concern the limit of
th rt's jurisdiction, and not the Board’s.

THere is a fundamental flaw to the reasoning that the section 5
declaration means that no further section 5 applications relating to the
same matter may be raised or reviewed by the Board. The section 5
application for declaration was made by Narconon Trust. No public
notice is required for such an application or opportunity for public
participation. Any application for review of the planning authority’s
declaration can only be made by the person issued with the
declaration. There is no merit, therefore, to the suggestion that the
Board should be bound by any such prior declaration in such

circumstances. There is no authority cited to support the proposition

ABP-301064-18 Inspector's Report Page 11 of 21



that the Board is bound by the planning authority’s declarations, even
though the matter was not referred to review by the Board and no

opportunity for interested parties to refer such a declaration to the
Board for review.

o The decision by Narconon Trust to spend money of foot of a section 5
declaration is a matter for itself.

o Class 9 — The drug rehabilitation facility is not the provision of;

persons who have certain care needs. Th
within Class 8(a) (health centre or clini€

Lse.

o A drug rehabijifatiol

residentigi@c n
pers ith needs does not mean a person with drug issues.
Thér o gnhention of drug rehabilitation in the article 5(1)(c) definition

thsyterm ‘care’. The development differs materially from a nursing
hone in the temporary nature of the residential accommodation
ovided and the profile of persons attending the facility.

The Board is not being asked to overrule the 2016 declaration by
Meath County Council. A separate section 5 application is being

referred to the Board for determination. If the Board’s decision differs

from that of the planning authority, there is nothing anomalous with
such a consequence.

o Planning permission not implemented — Only construction works for
Phase 1 have been completed for the nursing home. The permission

for the nursing home has not, therefore, been fully implemented.
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Narconon cannot therefore rely upon the existing use of the nursing
—~ home for the purposes of claiming an exempted change of use within
Class 9.

8.0 Statutory Provisions

8.1. Planning and Development Act, 2000

8.1.1. Relevant sections of the Planning and Development Act 2000 (as a

« Section 3(1) ‘development..the carrying out of any work j for under

land or the making of a material change of use of a uc or other
land’.
o Section 4(1)(h) — States that regulations mgg be d for any class of

development which may be consideredgxemedievelopment.

8.2. Planning and Development Regulatio@

8.2.1. Relevant sections of the Regulations\gre:

e Part 1, Article 10(1),4kandes of Use. This article provides that development

which consists of 4 @ > Of use within any one of the classes of use
specified in 5& edule 2 shall be exempted development for the
purposes%c rovided the development would not
a. lpvole t rrying out of any works other than works which are
@ development,
. ravene a condition attached to a permission under the Act,
c./Be inconsistent with any uses specified or included in such a permission,

d. Be a development where the exiting change of use is an unauthorised

use.

e Schedule 2, Part 4, Exempted Development Classes of Use. Class 9 of this

Schedule sets out the following uses.
o ‘Use-—
(a) For the residential accommodation and care fo people in need

of care (but not the use of a house for that purpose),
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9.0

9.1.

9.2,

9.21.

922

9.2.3.

9.24.

(b) As a hospital or nursing home,

(c) As a residential school, residential college or residential training -
centre’,

Assessment

This assessment concerns three matters, (i) Does the Board have jurisdictio
determine the referrals made? (ji) Is the proposed change of use develop Tt

(iii) If it is development, is the proposed change of use exempted .-;-“j_
examine these matters in turn. ;

Jurisdiction to Determine the Referrals Made

Section 5(1) of the Planning and Development Act nded) prowdes the

200 (

authority on whether a development is or i s potge prhent or is or is not exempted
development. Section 5(3)(a) provides - of the planning

authority’s Declaration to the Board euc]
authority, on payment of a fee, tofSfenariy

particular case, is or is not dg(el8 »Or is or is not exempted development.

Under section 50 of the dés that a person shall not-question the validity of

ing authority or the Board in the performance of a

function under xcgpt by Judicial Review. In such circumstances, a Judicial
Review mu b within 8 weeks of the date of decision of the planning

authority ofthe Bdard.

any decision made

_7 Beciaration by the planning authority in respect of the proposed change
T 51639 made on the 29" September 2016) was not referred to the

" -  and it would be uftra vires for any such referrai at this stage. In this regard, |

uﬂj accept Narconon’s submission that a Section 5 declaration, after the expiry of
statutory time limits, cannot be challenged.

In the two legal cases referred to by the parties (available on line), the status of a
Section 5 declaration is examined by the Courts, principally in respect of its interface
with section 160 of the Act (enforcement). In summary, the case referred to by
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9.2.5.

9.2.6.

9.2.7.

Narconon, Killross Properties v Electricily Supply Board [2016] IECA 201, [2016] 1

~1.R. 541 Killross Properties) effectively examined whether section 160 proceedings

(enforcement) could be brought against a development which had been declared
exempted development under section 5 of the Planning and Development. Judge
Hogan concluded that ‘the High Court cannot go behind an otherwise valid 5.5
determination’.

In the case Sweetman v An Bord Pleanala, [2017] IEHC 486, reference is

above case, and Judge Haughton states that ‘While it might have be

before Killross, that a s.5 declaration was no more than a declarat a rticular
development was exempt from the requirement of planning p on & approval, it
clearly does have a status in itself. It establishes that a pafiic lopment is not
‘unauthorised’, and the High Court cannot go behind t an not permit a

collateral attack. As the Court of Appeal found, a & 160\gppli€ation in respect of an

‘exempted’ development is bound to fail... Thed 5 de®aration is a matter that can
only be reviewed by appeal o the Board, 1 ial review brought in time in the
High Court, and after that it is beyond at@n not appealed within 4 weeks or
subjected to judicial review within eeks tliey became final and binding in their

own right, and their correctnes be revisited by the Board'.

Both cases highlight the s a $ection 5 declaration, in its own right, the inability
of any party to challe t the expiry of statutory time limits and its status in
the context of enf; e tion for the same development.

However, in ins , the planning authority has referred the section 5
applicati or Community Group and Trim Municipal District Council to the

segtion 5(4) of the Act, i.e. there is no review sought of the planning

a revious declaration. Further, and importantly, there are no provisions in
ctifér case law) which specifically cater for the circumstances before the Board
al constructs which prevent it from adjudicating on the referral cases before it,

spite the previous earlier determination by the planning authority in respect of the
same development. | am of the opinion therefore that it is incumbent on the Board to

determine the section 5(4) referrals before it.
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9.3.

9.3.1.

9.3.2.

9.3.3.

9.34.

9.3.5.

9.3.6.

Is or is not development

Section 3(1) of the Planning and Development Act, 2000 (as amended), is defined as

‘the carrying out of any works on, in, over or under land or the making of any material
change of use of any structures or other land’.

Under PA ref. TA/140621, planning permission granted for change of use and

refurbishment of existing national school building (545sqm) to nursing home 3
provision of additional extensions over two phases (1,512sqm and 1,795; u

The application referred to the Board is the change of use of this nure :
residential drug rehabilitation facility. The question for the Boar
whether or not this change of use is material.

I would accept the referrer's argument that a nursing ho ou pically refer to
the care of the elderly and would have links to the ,._!‘.,. co ity and oversight by
the HSE.

The drug rehabilitation facility is described ff Nal
authority, accompanying their applicatjon fo NG

(TA/S51639). It states that the facility Wi provide a drug-free residential drug-

rehabilitation programme, - /P dsts 3 months per client, operating only by

prior appointment. Whilst p4

not permitted to leave t
they may walk acc% a member of staff. The programme consists of three
e

ised by a qualified doctor), detox/sauna and study.

phases, withdr. | (s
Having regérd to thighhformation, | would consider that the development would be

from a nursing home, notably it would provide a different service

npuser group, i.e. a population with a broader age profile and who are
dent. Itis very likely that it would provide a service to a wider
Jgeggraphical area and have fewer links to the local community. In addition, from the
in mation on file it would appear that the development would not be subject to
oversight by the HSE (although this is not strictly a planning matter). The change of

use would, therefore, comprise development.
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9.4.

PN

94.1.

94.2.

943.

9.4.4.

945.

9.5.

9.5.1.

Is or is not exempted development

Section 4(2) of the Planning and Development Act, 2000 (as amended), enables the
Minister to make regulations for any class of development to be exempted
development for the purposes of the Act, where he or she is of the opinion that, by

reason of its size, nature or limited effect on its surroundings, the development

belonging to that class would not offend against the principles of proper pla
sustainable development.

Article 10(1) of the Planning and Development Regulations, 2001

refers to changes of uses and states that development which c

use within any one of the classes of use specified in Part 4 2, shall be

exempted development, subject to certain provisos.

Part 4 of the Act sets out Classes of Use for the putpos icle 10. Class 9 refers
to the following: Q
‘Use- :

(a) For the provision of residentiaf accor‘ and care to people in need of

care (but not the use of a houde¥Qr that purpose),

elp with social needs, for example, drug addiction can prevent a

participating fully in society. Further, treatment for drug dependency, at

facility would fall within Class 9(a) above.

Restrictions on exempted development

Article 10 of the Regulations provides that any development which consists of a
change of use within any one of the classes of uses specified in Class 9 (Part 4,
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9.5.2.

9.5.3.

9.54.

9.5.5.

9.5.6.

Schedule 2) is exempted development if the four restrictions set out in Article 10 do
not apply to the development.

In this instance, (i) the applicant has not indicated that any other works are
proposed, other than those set out in the original permission for the nursing home,
(i) the development does not contravene a condition attached to the permission

granted for the nursing home, and (jii) the existing use is not unauthorised.

The final category to be examined is that the development should not ‘be

inconsistent with any use specified or included in such a permission’. 4*

interaction with the local community, would be inconsistent with the use specified in

the permission granted for the nursing home on site, and, therefore, would not
constitute exempted development.
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10.0 Environmental Impact Assessment — Screening

-

10.1. The proposed development is of a type that does not fall within a class of
development set out in Part 1 or Part 2 of Schedule 5 of the Planning and
Development Regulations, 2001 (as amended). The need for screening for

environmental impact assessment is therefore not required.

11.0 Recommendation Q
14.1. | recommend that the Board should decide this referral in accorda @
following draft order.
WHEREAS a question has arisen as to whether the ch of the
permitted nursing home under register reference TR§L406 a residential
drug rehabilitation facility is or is not develop t or\&ords not exempted

development:
AND WHEREAS Trim Municipa istr& requested a declaration on

this question on the 19t Da eluary, 2018, from Meath County

Council 0
AND WHERE %tion was referred to An Bord Pleanala on the
27t day of fe ry, R018:
AS An Bord Pleanala, in considering this referral, had regard
ly to —
) Section 3(1) of the Planning and Development Act, 2000,
(b) Section 4(2)(a) of the Planning and Development Act, 2000, as

amended,

(c) article 10(1) of the Planning and Development Regulations, 2001, as
amended,
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(d) Class 9 of Part 4 of Schedule 2 to the Planning and Development
Regulations, 2001, as amended,

(e) the pianning history of the site,

(f) the nature of the subject development, which includes the provision
of drug rehabilitation therapy.

AND WHEREAS An Bord Pleandla has concluded that:

(a) The permitted use on site is a nursing home and therefore
use coming within the scope of Class 9 (b) of Part 4 o
the Planning and Development Regulations, 2001 @és

(b) The proposed use, a residential drug rehabilit

geographical area and with limited lin
differs materially in its nature frong/fi d use, and has
particular implications in terms ¥ planning and

sustainable development e afea including consistency with the

overall zoning objectiv ite;

velop Regulatlons 2001 (as amended).

REFORE An Bord Pleanala, in exercise of the powers conferred

A Q section 5 (4) of the 2000 Act, hereby decides that the change of
Q@ &e from nursing home to drug rehabilitation facility is development and s
not exempted development.
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Deirdre MacGabhann

Senior Planning Inspector

12! September 2018
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