Our Case Number: ABP-317660-23

Your Reference: Our Lady's Hospice and Care Services ~ ”ﬂi/* [ )] An
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Tom Phillips Associates
c/o Hugh Kelly

80 Harcourt Street
Dublin 2

D02 F449

Date: 15 November 2023

Re: Busconnects Kimmage to city centre core bus corridor scheme
Kimmage, Dublin

Dear Sir/ Madam,

An Bord Pleanala has received your recent submission in relation to the above-mentioned proposed
road development and will take it into consideration in its determination of the matter.

Please note that the proposed road development shall not be carried out unless the Board has approved
it or approved it with modifications.

The Board has also received an application for confirmation of a compulsory purchase order which
relates to this proposed road development. The Board has absolute discretion to hold an oral hearing in
respect of any application before it, in accordance with section 218 of the Planning and Development Act
2000, as amended. Accordingly, the Board will inform you in due course on this matter.The Board shall
also make a decision on both applications at the same time.

If you have any queries in relation to this matter please contact the undersigned officer of the Board at
laps(@pleanala.ie

Please quote the above-mentioned An Bord Pleandla reference number in any correspondence or
telephone contact with the Board.

Yours faithfully,

&

0
Hifnear Reilly
Executive Officer
Direct Line; 01-8737184
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Lauren Griffin

From: LAPS

Sent: Woednesday 15 November 2023 15:16

To: Hugh Kelly

Subject: RE: Observation on the proposed Kimmage to City Centre Bus Connects Scheme
A Chara,

We acknowledge receipt of your email; official acknowledgement of your submission will issue in due
course.

Kind Regards,

Lauren Griffin

From: Hugh Kelly #
Sent: Wednesday, November 15, 2023 2:45 PM

To: LAPS <laps@pleanala.ie>

Cc: Gavin Lawlo—

Subject: Observation on the proposed Kimmage to City Centre Bus Connects Scheme

Dear Sir/Madam,
Please see attached observation made on behalf of our client Our Lady’s Hospice Ltd.

As our client owns the land for which is being acquired, no fee is required to be made.
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Any submissions/observations must be accompanied by a fee of €50 and
must be received by the Board not later than 5.30 p.m. on Friday 8" of
December 2023. As with the previous Notice, this fee will not apply to
certain prescribed bodies including those specified in section 51(3)(b) of
the Roads Act 1993 (as amended) or to landowners and others with a legal
interest in land who are objecting to compulsory acquisition of land in
which they have such an interest in a compulsory acquisition case. This
fee shall also not be payable by any person who had already made and paid
the fee for a submission/observation between 1% August 2023 and 26"
October 2023.

Submissions/observations accompanied with a fee can also be made on
the An Bord Pleanalawebsite at the following address:
hitps:/‘online.pleanala.ie/en-ie/sid ‘observation,

Those who are not required to pay a fee can submit via email to
lapsiipleanala.ic.

A copy of the application documentation Environmental Impact
Assessment Repott and the Natura Impact Statement may be seen at the
following locations on working days during the opening hours listed
below now to the extended date of 8th December 2023:

Can you please confirm receipt of our submission.
Regards

Hugh Kelly

Executive Planner

Tom Phillips + Associates
Town Planning Consultants

Contact
-.?:3;{‘5-'{.{_;:‘;:'?_‘.
8CH rt Street A e
ol 5051
TTOM PHILLIPS | porraas Y
i - . e
/R ES50CIATESZ T +353 1 478 6055 Witcura.toSlie K
FLANNOND SOR Tril FUTURE F +353 1 478 6054 e info@tpa.ie :'?',‘l;."é'\g'"_:?f;

Tom Phillips and Associates Limited:

Privileged/Confidential Information may be contained in this message. If you are not the addressee indicated in this message {or responsible for delivery of the message
to such person), you may nict copy or deliver this message to anyone. In such a case, you should destroy this message and notify us immediately. If you or your employer
do not consent to e-mail messages of this kind, please advise us immediately. Opinions, conclusions and other information expressed in this message are not given or
endersed by Tom Phillips and Assaciates Limited unless otherwise indicated by an authorised representative independent of this message.

Tem Phillips and Associates Limited. Registered in frefand No, 353333, 80 Harcourt Street, Cublin 2, D02 F442.
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The Secretary

An Bord Pleandla

64 Mariborough Street
Dublin 1

D01 V902

Wednesday, 15 November 2023
[By hand]
Dear Sir/Madam

RE: OBESERVATICN IN RELATION TO THE KIMMAGE TO CITY CENTRE CORE BUS CORRIDOR
SCHEME APPLICATION (ABP. REF. 317660), INCLUDING COMPULSORY PURCHASE ORDER

1.0 INTRODUCTION

1.1 Introduction

Our Lady’s Hospice & Care Services (Our Ladys Hospice Ltd)! has retained Tom Phillips +
Associates, Town Planning Consultants? in association with Scott Tallon Walker Architects?® to
prepare this Observation for submission to An Bord Pleandla in relation to the proposed
Kimmage to City Centre Core Bus Corridor Scheme Compulsory Purchase Order 2023.

Please see the accompanying Legal Opinion prepared by Qisin Collins SC?, which reinforces
the grounds for objection made in this Observation. {See also Appendix A of this Observation.)
1.2 The sitefland in question
This Observaticn concerns a site {(and adjoining private land rights) in the ownership of our
Client, Qur Ladys Hospice & Care Services, labelled on the National Transport Authority’s (NTA)
Deposit Map (No. 4) as 1019{1).1a, 1019(2).1f, 1019(3).2a, and 1019{4).2f, submitted with the
Application pursuant to Section 51 of the Roads Act 1993. {See Appendix B and C.)
13 The use of the site/land proposed by the NTA
The NTA has proposed the site/land as a “car park”, which will include “boundary treatment
and gate”. The site is also proposed to be used as “construction compound K2” for a period of
15 months. {See Appendix B and C.)

14 The problems with the use of the sitefiand and the CPO proposed by the NTA

The Hospice has real and immediate plans to expand the facility, which is now at risk due to
Bus Connects proposal. The site in question has been earmarked for future expansion in an

1 Our Lady’s Hospice & Care Services, Dublin 6W, D6W RY72,
2 80 Harcourt Street, Dublin 2, D02 F449.
3 19/20 Merrion Square N, Dublin, D02 VR80.

4 Law Library, Four Courts, Inns Quay, Dublin 7, DO7 N972. TOWN PLANNING CONSULTANTS

Directors: Tom Phillips Gavin Lawlor Jomy Lucey Johr Gannon <Stephen

Barrett Asseciates: Aoife McCarthy Brian Minogue Sulie Costello taura Finn
Lizzie Donnely ; Sine Helly (rla Casey

Registared: Tom Phillips and Associates Limited. Registered in [reland No. 353333. Registered Office: 80 Harcourt Street, Dublin 2, 02 F449, lreland.
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Expansion Feasibility Report, prepared by Scott Tallon Walker Architects in July 2023,
commissioned by the Hospice.®

We have reviewed all submitted drawings and reports, while also reviewing the expansion
options set out by Scott Tallon Walker Architects, and objectively conclude that the NTA’s
proposed use for the site as a car park {and construction compound for a period of 15 months)
will have significant, negative, short-, medium-, and long-term impacts on the Hospice, and is
contrary to Local and National Planning Policy and Objectives.

There are also legal issues regarding compliance with the EIA Directive and EPA EIAR
Guidelines and the constitutionality of the proposed land acquisition {the constitutionality
concerns are reinforced in the accompanying Qisin Collins SC Legal Opinion). In summary,
there are five major problems with the use of the site/land and the CPQO of the Hospice’s lands
proposed by the NTA:

1. There will be significant, negative long-term impacts on the future expansion of the
Hospice (which is at full capacity} due to the loss of a strategic expansion site.

2. There will be significant, negative short- and medium-term impacts on the existing
operation of the Hospice due to use of the site as a construction compound for 15
months at the only access point to the entire Hospice.

3. A car park at this edge of City Centre location is contrary to all Local and National
Planning Policy and Objectives, which seek to encourage walking, cycling, and public
transport usage while actively seeking to discourage private car usage.

4. There has been no proper assessment of the impacts of the proposed car park {and
construction compound for a peried of 15 months), on inter alia the Hospice’s future
expansion and access/traffic/transport to and from the Hospice, within the submitted
Environmental Impact Assessment Report {(EIAR).

5. The proposal does not meet the ‘4-part Proportionality Test’ that must be satisfied in
order for the CPO to be considered constitutional, as determined by the Courts i.e.
the CPO is an unjust attack on the rights of the Hospice as laid out in Articles 40 and
43 of the lrish Constitution.

Therefore, we seek a fair and proper assessment of the following: the impacts of the proposed
scheme on the Hospice’s future expansion, current operation, and constitutionally protected
rights; adherence to the E/A Directive and EPA EIAR Guidelines; and also the proper planning
and sustainable development of the wider area in accordance with Local and National
Planning Policy and Objectives.

As such, we also ask for An Bord Pleanala to utilise the provisions made available to them
within Sections 51(1) and 51(6) of the Roads Act 1993 (as amended) and approve the
‘Kimmage to City Centre Core Bus Corridor Scheme’ “with modifications” i.e. inter afia without
the proposed car park {and construction compound for a period of 15 months) on Qur Lady’s
Hospice lands. We detail the above five problems identified, and the reasons for why An Bord
Pleandla should approve the Scheme “with modifications”, in Section 2, below.

5 That Expansion Feasibility Report is a sensitive/private document recently received by our Client; as such we only
include select screengrabs from that document within this Observation.)

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
November 2023 2
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2.0 THE FIVE MAJOR PROBLEMS WITH THE PROPOSED SCHEME AND CPO
2.1 There will be significant, negative long-term impacts on the future expansion of the Hospice

Using the last remaining developable site in the ownership of the Hospice for a car park will
have significant negative impacts on the future expansion of the Hospice.

At the outset, we must address an objectively incorrect statement contained within the
‘Alternatives’ Chapter of the EIAR prepared by the NTA:

“Following consideration of several possible locations, proposals for a small public car
park at Our Lady’s Hospice were confirmed, with the location selected at the front of
the site nearest Harold's Cross Road. This location has the least impact for the future
development and operation of the hospice, while compensating for the loss of some
existing public parking on the street nearby”. (Page 22 of the ‘Alternatives’ Chapter.)

[Our emphasis.]
The impacts on Population are stated as follows in Chapter 10:

“The location of the proposed car park is on the grassed area rather than land used in
the operation of the facility (i.e. access / existing private right of way to the hospice
will be maintained at all times during the Construction Phase) and therefore the land
take effect is expected to be a Positive, Slight and Long-term.” (Page 24 of Chapter
10}.

[Our emphasis.]

This is either ignorance of the fact that the large area of land to the rear of the Hospice is in
separate ownership of the Sisters of Charity or an attempt to intentionally mistead the public
and An Bord Pleandla. (See Figure 2.1, below, prepared by Scott Tallon Walker in their, July
2023, Expansion Feasibility Report, which illustrates the separate ownerships of the lands.)

O Al ponts
*
-

Figure 2.1: Site Plan and Ownership Boundaries. (Source: Figure 4.10 of STW Architects Expansion
Feasibility Report, July 2023.}

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
November 2023 3
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With the knowledge that the large area of land to the rear is not in the ownership of Our
Lady’s Hospice & Care Service, it is clear to see that the site in question is the last remaining
undeveloped piece of land in the ownership of the Hospice and is the most strategic site
available to it.

It cannot be presumed that the land to the rear of the Hospice will be gifted to the Our Lady’s
Hospice & Care Service.

As such, at present, the proposal will have “the most impact” on the future development and
operation of the Hospice and not “the least impact” on the future development and operation
of the Hospice as incorrectly stated in the ‘Alternatives’ Chapter of the EIAR. It is also incorrect
to state that there will be a “positive, slight and long-term” effect when it is clear that there
will be a negative, significant and long-term effect.

The Last remianing
undeveloped site in &

| the ownership of the [RE
Our Lady’s Hopsice |85 :

Figure 2.2: Hospice ownership outlined in red, with the site in question highlighted in orange. {Source:
Google Earth; annotated by TPA.}

By using the last available site for use as a car park, it will severely limit the Hospice’s ability
to expand its facilities and offer additional services to accommodate growing demand.

lreland has an aging population and as we, as a population, grow older, we will experience
more complex health and social care needs. It is estimated that by 2026, the numbers of those
over 65 will have increased by 30%. This also comes at a time when Government funding is
facing significant financial pressures.

It is essential that Our Lady’s Hospice & Care Services plays an important role in responding
to these diverse challenges and growing demand. Everyone living in the community should be
ahle to access high guality care when they need it,

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
November 2023 4
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The developable site could be used for a future Hospice building, including critical medical
facilities, which would enhance the quality of care and services offered to patients.

The Dublin City Development Plan 2022-2028 states that:

“gutside of the canal ring, in the suburban areas of the city, in accordance with the
guidelines, heights of 3 to 4 storeys will be promoted as the minimum”. (Appendix 3
of the DCC Development Plan.)

As such, it can be assumed that at least a 3-4 storey expansion building could be provided on
the site. Subject to adequate setbacks, healthy placemaking, and other planning
requirements, we estimate, using modelling prepared by Scott Tallon Walker, that a c. 1,800
sq m expansion building could be permitted and built. (The example provided by Scott Tallon
Walker demonstrates that 15 No. key worker accommodation units could be provided. See
Appendix D of this document.)

Figure 2.3: Modelling prepared by Scott Tallon Walker showing a key worker accommodation building
of 1,800 sg m and 15 No. units could be proposed at the site.

The financial and knock-on implications of losing such a strategic expansion site must also be
considered. If the Hospice needs to acquire the additional land to the rear for expansion in the
future, it will likely result in higher costs, potentially diverting resources away from patient
care. Utilising, first, land currently in the ownership of the Hospice is the most practical and
economical strategy available.

In summary, using the last developable site in the Hospice’s ownership as a car park will
significantly constrain the Hospice's ability to adapt to future needs, expand its services, and
provide adequate care to an increasing number of patients. We contend that the ‘common
good’ approach would safeguarding the expansion of the Hospice, which has served the
community for almost 140 years, rather than provision of a car park for private transport
ancillary to a national public transport scheme.

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
November 2023 5
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2.2

2.3

There will be significant, negative short-to-medium-term impacts on the existing operation

Using the only access point to the Hospice as a construction compound for 15 months will
have significant, negative short-to-medium-term impacts on the existing operation of an
essential care service.

The construction compound will likely disrupt the normal operations of the Hospice,
potentially affecting the care and comfort of terminally ill patients whao require specialised
and uninterrupted attention.

The construction activity will likely restrict and complicate access for staff, visitors, and
emergency services, making it difficult to provide essential care and respond to needs and
emergencies promptly.

The Hospice also has major safety concerns. Construction sites can pose safety hazards, such
as noise, dust, and heavy machinery, which may negatively impact the well-being of patients
and staff. Furthermore, there is bound to be psychological impacts. Patients and their families
are already dealing with a difficult emotional situation. The stress and anxiety caused by
ongoing construction activities at the entrance to the facility, for 15 months, could exacerbate
the emotional distress of scores of patients.

it is clear that using the site/access point for construction has been unjustifiably and
unethically prioritised over the needs and comfort of the vulnerable patients attending and
living within the Hospice.

We question why an alternative solution that minimises the disruption to the Hospice hasn’t
been considered, such as using Compounds K1 or K3 to construct the small section of road for
which Compound K2 has been proposed?

The proposal is contrary to Local and National Planning Policy and Objectives

Notwithstanding the impact on the Hospice, provision of a car park completely contradicts the
entire purpose of the proposed Bus Connects Project, which seeks to deliver public transport
infrastructure and discourage car dependency:

“The primary objective of the Proposed Scheme, therefore, is the facilitation of modal
shift from car dependency through the provision of walking, cycle, and bus
infrastructure enhancements, thereby contributing to an efficient, integrated
transport system and to facilitate a shift to a low carbon and climate resilient city.”

As such, given the objective of Bus Connects is to “shift from car dependency”, the provision
of a car park within the scheme on a vital site for the Hospice is entirely contrary to the
objective.

NSO 4 of the National Planning Framework states that that is an objective to:

“Expand attractive public transport alternatives to car transport fo reduce
congestion and emissions and enable the transport sector to cater for the demands
associated with longer term population and employment growth in a sustainable
manner through the following meastures:

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
November 2023 6




TOM PHILLIPS + ASSOCIATES
TOWN PLANNING CONSULTANTS -+

o Deliver the key public transport objectives of the Transport Strategy for the
Greater Dublin Area 2016-2035 by investing in projects such as New Metro
Link, DART Expansion Programme, BusConnects in Dublin and key bus-based
projects in the other cities and towns;”

[Our emphasis.]
Section 8.5.3 of the DCC Development Plan 2022-2028 states that:

“Quality public reaim and healthy place making are core principles of the NPF and the
RSES, improving quality of fife through the creation of healthy and attractive places
for all. Dublin City Council recognises the importance of reducing car dominance and
that encouraging walking, cycling and use of public transport as a sustainable travel
mode requires improving the attractiveness of the environment and public realm
within our City and urban villages.”

[Our emphasis.]

The car park is essentially marketed as a park and ride facility in Dublin City Centre, which does
not make any logical sense. Park and ride facilities are sought at peripheral transport nodes,
which allow residents within hinterland locations to drive a short distance and then use public
transport for the majority of their commuting journey.

Regarding park and ride facilities, the Greater Dublin Area transport Strategy 2022-2028,
prepared by the NTA themselves, states that:

“Caution must be exercised in the planning of Park & Ride facilities to ensure that
unintended consequences do not arise as a result of their provision, such as:

e Encouraging more dispersed development patterns by enabling longer distance
commuting;

e Alfocating excessive public transport capacity to motorists and thereby
promoting local car trips, including outbound trips, to the facility; and

e The opportunity cost of developing land for extensive uses in a highly
accessible location.”

[Our emphasis.]

It is clear that the opportunity cost of developing the land as a car park was not considered
when designing the scheme. The site is in a highly accessible area and is a complete waste of
strategic expansion lands, which could accommodate a c. 1,800 sq m extension.

it must also be questioned who will actually use this facility? If it is to be used as a genuine
park and ride facility, it will either be used by people driving from long distances into the city
centre to park and take a minor bus trip to their destination or local residents who will drive a
completely unnecessary short distance by car to park and take a bus trip to their destination.
Both scenarios make zero sense in the context of the Bus Connects objective which seeks to
discourage car use, particularly in the city centre.

Interestingly, the EIAR states that;

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
November 2023 7
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2.4

“Between Harold’s Cross Park and the entrance to Our Lady’s Hospice (a distance of
85m] there is on-street parking in indented bays with 10 spaces on the western side in
front of No. 66 to 84 Harold’s Cross Road, and seven spaces on the eastern side in front
of No.75 to 85 Harold’s Cross Road. The existing 10 parking spaces on the western side
of the street will be removed to accommodate the proposed northbound cycle track.
The existing seven parking spaces on the eastern side of the street will be retained. To
compensate for the loss of the 10 on-street parking spaces, it is proposed to provide
@ new public car park with 22 spaces on the grounds of Our Lady’s Hospice where there
is a lawn agrea just inside the entrance. There will be a net additional 12 parking spaces
available in this car park for the other residents along R137 Harold’s Cross Road
where there is a general shortage of parking in the local area.”

[Our emphasis.]

in our opinion, it is clear that the car park is only ostensibly a park and ride facility as, although
labelled as a “public car park”, it has been proposed entirely for the benefit of local residents
who will be losing parking due to the introduction of cycle lanes on Harold’s Cross Road. As
the car park was not included in the initial proposal prior to public consuitation, we surmise
that local residents made objections to the NTA, at the public consultation stage, and the NTA,
as compensation and to mitigate against likely objections, included the car park in the next
iteration of the proposal for the sole benefit of those residents.®

Furthermore, for a project that is seeking to discourage car usage, why is there a net addition
of car parking spaces proposed on lands within walking distance to the city centre, and lauded?
The proposal flies in the face of all Local and National Planning Policy and Objectives and is
illegal; the proposal should be seeking to eliminate as much car parking as possible, not add
to congestion.

Regardless of the Hospice’s pressing expansion needs, at the very least, this site could provide
for residential accommodation. Taking the average SHD density of c¢. 100-150 No. units per
hectare, the site {c. 0.1 hectare) could theoretically support c. 10-15 No. houses.” In our
professional town planning opinion, expansion of the Hospice, or much needed housing, are
far superior development options than a car park, which is contrary to all Local and National
Planning Policy and Objectives.

There has been no proper assessment of the impacts on the Hospice in the EIAR

The EIA Directive 2014, states that there needs to be:

“A description of the likely significant effects of the project on the environment
resufting from, inter afia:

{a) the construction and existence of the project, including, where relevant,
demolition works.”

[Our emphasis.]

& The NTA Public Consultation Reports confirm that “objections ta the loss of parking spaces” were
made by local residents.

7 As shown in SHDs & SDZzz: Fast-track planning in ireland, and other oxymorons, a research report
prepared by Tom Phillips + Associate, 28 May 2021 - https://tpa.ie/resources/.

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
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2.5

There has been no assessment of impacts of the project on future expansion of the Hospice.

As outlined in Section 2.1, above, it's clear that the NTA misidentified the lands to the rear of
the Hospice as being in its ownership. With the knowledge that the land to the rear is not in
the ownership of the Hospice, it is objectively clear that the site in question is the last
remaining undeveloped piece of land in the ownership of the Hospice and is likely to have
significant negative effects on the Hospice, if acquired by the NTA. As is a requirement of EU
Law, these likely significant effects legally must be described. They weren’t?, and, as such, the
EIAR is a legally flawed document.

Furthermore, the effects from the construction compound have not been properly assessed
in the EIAR. The only statement regarding the impact on population and human health comes
within Chapter 11:

“Chapter 10 (Population) reports impacts in refation to accessibility. Notably, one of
the areas where major works and disruption to traffic is predicted (along R137
Harold's Cross Road) would affect the access road to Our Lady’s Hospice, Harold’s
Cross. Access would be maintained to the hospice, but it is likely that there would be
journey delays for visitors due to the predicted traffic disruption on Harold’s Cross
Road. Construction Compound K2 is proposed on an area of amenity grass in the
grounds of the hospice. Works in this area are predicted to last up to 15 months, so
while they are temporary to short-term in line with the EPA Guidelines (EPA 2022), in
the context of a hospice which deals with end of life care and would involve very
vulnerable people (both patients and visitors), the predicted impact on health
outcomes relating to accessibility will be Negative, Significant and Short-term,
affecting this local community.”

Afthough there is acknowledgement of the negative, significant impacts on the Hospice,
overall, the NTA provides an insufficient and weak assessment of serious health effects
relating to a piece of critical community infrastructure.

For example, how long will the stated “journey delays” be? Is it possible that an ambulance
could be held up from attending to patients in urgent need of care? How is An Bord Pleanala,
the competent authority responsible for completing the Environmental Impact Assessment,
supposed to be able to undertake a proper assessment of clear significant negative
environmental effects when such little information is given regarding such effects?

The ‘4-part Proportionality Test’ has not been satisfied meaning the CPO is unconstitutional

Property Rights are protected under Articles 40 and 43 (Fundamenta! Rights) of the Irish
Constitution.

In In re the Health {Amendment){No.2) Bill 2004, the Supreme Court held that the “right to the
ownership of property has a moral quality which is intimately related to the humanity of each
individual. It is also one of the pillars of the free and democratic society established under the
Constitution”.

8 The effects should have been assessed within the population (Chapter 10} and human health {Chapter 11)
chapters of the E1AR.

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
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Regarding Compulsory Acquisition of property, the Courts® have held that the objective of a
proposal must be of sufficient importance to warrant the overriding of constitutionally
protected rights for the “common good”. The Courts, as such, have created the
‘Proportionality Test’, which determines whether a CPO is constitutional or not. As stated in
the Law Reform Commission’s review of CPOs in its, 2017, Issues Paper: Compulsory
Acquisition of Land, to be constitutional, proposals must:

1. Balance the ‘common good’ with the ‘individual’ and not solely benefit private parties;

2. Be rationally connected to the objective and not be arbitrary, unfair or based upon
irrational considerations;

3, Impair the right as little as possible; and

4. Be such that their effects on rights are proportional to the objective.

The Supreme Court in, in re the Planning and Development Bill 1999 and In re the Health
{Amendment}{No.2) Bill 2004, has made it clear that no proportionality assessment would be
required in the absence of an established ‘common good’.

Please see the accompanying Qisin Collins SC Legal Opinion, which reinforces how the above
has not been satisfied, therefore making the proposed CPO unconstitutional.

Part 1: Balance of the ‘common good’ with the ‘individual’ (the Hospice)

The balance of the ‘common good’ with the ‘individual’ is the first hurdle in determining
whether an action constitutes a disproportionate interference with property rights or an
unjust attack on the same.

The High Court, in Blascaod Mdr Teo v Commissioners of Public Works in Ireland, following on
from the Supreme Court Decision in Dreher v Irish Land Commission, held that any state action
that is authorised by Article 43 and that passes the tests in that Article must be necessary for
the ‘common good’ and cannot, by definition, constitute an unjust attack on property rights
under Article 40.3.2.

The High Court went on to state that a restriction of an individual’s property rights that is
manifestly unjust is unlikely to be regarded as consistent with the requirements of the
‘common good". It is critical to remember, that when assessing the balance of the ‘common
good’ and the ‘individual’, the latter is often a member of the former. This is certainly the case
when it comes to the requirements of the Hospice and the role it and its staff play in
supporting the ‘common good’.

For almost 140 years, Our Lady’s Hospice & Care Services has provided high quality care to
those who need it in the local community.

As such, it is clear that, as the last remaining developable site in the ownership of the (at full
capacity) Hospice, the action in favour of the ‘common good’ is for the land to remain in the

9 E.g. larnrod Eireann v Ireland, Heoney v Ireland, and Cox v Ireland.

Submission in relation to the Kimmage to City Centre Core Bus Corridor Scheme
November 2023 10



TOM PHILLIPS + ASSOCIATES
TOWN PLANNING CONSULTANTS -

ownership of Our Lady’s Hospice & Care Service for future expansion of the existing facility
and not as a car park facilitating unnecessary private car usage.

We further contend that use of the site as a construction compound for 15 months is also
contrary to the common good, due to the severe impacts that this could have on the operation
of the Hospice, which provides such critical care to the community, 24 hours a day, 365 days
a year.

Part 2: Raticnally connected to the objective and not be arbitrary, unfair or based upon
irrational considerations

As addressed in Section 2.3, above, the proposal for a car park on the site is completely
contrary to Local and National Policy and Objectives. As such, it is objectively arbitrary, unfair
and based upon irrational considerations. Please see Section 2.3 for an analysis of how the
proposal is contrary to Local and National Policy and Objectives.

Furthermore, the decision to use the only access point for the Hospice as a construction
compound for 15 months is utterly unfair. Please see Section 2.2, above, for an analysis of how
the proposal unfairly prioritises construction over the operation of the Hospice, without any
assessment of impacts or possible alternatives.

Part 3: Impair the right as little as possible

Brian Foley, in a 2008 article within the Judicial Studies institute Journal, titled The
Proportionality Test, explains Part 3 of the ‘Proportionality Test’ in relation to impacts on
constitutional rights as follows:

“Assume that the legisiative objective “O” may be achieved in two ways — by measure
1 “M1” and measure 2 “M2”, Achieving O by any measure will involve the infringement
of a right, which can be represented as “R”. However, as between M1 and M2 it is M2
which, whereas remaining consistent with O, restricts R to a lesser extent than M1.
The legislature, however favour M1 as the best means of achieving O. Therefore, the
legislature believes that it is constitutionally permissible for M1 to be used. The
minimum restriction test alfows the court to refect this interpretation and hold that
M2 should have been employed. Failing to use M2 means that the legislation is
unconstitutional.” (Page 70.)

As such, in regard to the proposed impacts on the Hospice’s constitutional rights by the
proposed car park, the least impactful option was not employed. The options availabie to the
NTA when planning the Scheme were as follows:
1. Not include the car park within scheme because it is not critical to the Bus Connects
Objective and arguably contrary to Local and National Planning Policy and Objectives

(this is what was initially proposed at public consultation stage).

2. Propose a car park within an edge of city centre location on the Hospice’s lands.

3. Propose a car park within an edge of city centre location on other third-party lands.
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The NTA chose Option 2 when it could have chosen Option 1 or 3. According to the common
law laid out by the Courts, the NTA should have chosen Option 1 because it is Option 1 that,
whereas remaining consistent with the Objective of Bus Connects to provide for public
transport, restricts the constitutional rights of the Mospice to a lesser extent than Option 2.

Regarding construction, the options available to the NTA when planning the Scheme were as
follows:

1. Use Construction Compound K1 or K3 to construct the small section of road labelled
“Saction 2” (Yellow) instead of requiring Compound K2 at all. {See Figures 2.3 and 2.4,
below.)

2. Use Construction Compound K2 to construct the small section of road labelled
“Section 2” (Yellow).

3. Use an alternative location on other third-party lands to construct the small section
of road labelied “Section 2” (Yellow).

The NTA chose Option 2 when it could have chosen Option 1 or 3. According to the common
faw laid out by the Courts, the NTA shouid have chosen Option 1 because it is Option 1 that,
whereas remaining consistent with the Objective to construct the Bus Connects Scheme,
restricts the constitutional rights of the Hospice to a lesser extent than Option 2.

In our opinion, the small Section of Road tabelled Section 2 could easily be included within the
remit of Compounds K1 or K3 given the farge extent of road that is already included within
their remit. In the grand scheme of the project, there will likely be significantly more negative
impacts caused by using the Hospice’s entrance as a construction compound for 15 months
than to have Section 2 subsumed into the remit of either of other two compounds.

In both instances, the NTA has chosen Option 2, which negatively impact on the future
expansion and daily operation needs of the Hospice. How is this fair?

{Please see Figure 2.3 and 2.4, below, showing Figures 5.1 and 5.2 of the EIAR showing the
proposed phasing sections and construction compounds for the proposed Bus Connects
Scheme.)
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Figure 2.3: Figure 5.1 of the EIAR showing Phasing sections and construction compounds.
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Figure 2.4: Figure 5.1 of the EIAR showing Phasing sections and construction compounds.
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Part 4: Be such that their effects on rights are proportional to the objective

Similar to Part 2, we have addressed Part 4 in Section 2.3, above. The proposal for a car park
on the site is completely contrary to Local and National Policy and Objectives:

“The primary objective of the Proposed Scheme, therefore, is the facilitation of modual
shift from car dependency through the provision of walking, cycle, and bus
infrastructure enhancements, thereby contributing to an efficient, integrated
transport system and to facilitate a shift to a low carbon and climate resilient city. i

As such, given the objective of Bus Connects is to “shift from car dependency”, the provision
of a car park within the scheme and on a vital site for the Hospice is entirely disproportionate
to the Objective.

Please see Section 2.3 for an analysis of how the proposal is contrary to Local and National
Policy and Objectives and the above ‘primary objective’ of Bus Connects.
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3.0

CONCLUSION

We have comprehensively outlined how the propased NTA acquisition and use of the
Hospice’s land will have significant, negative, and long-term impacts on the Hospice’s future
expansion, current operation, and local and national planning policy and objectives.
Furthermore, the submitted material does not adhere to the E/A Directive and EPA EIAR
Guidelines. Lastly, and arguably most significantly, the proposed acquisition does not meet
any of the 4-part proportionality test meaning it illegally infringes on the constitutionally
protected property rights of our client.

As such, we ask for An Bord Pleanala to utilise the provisions made available to them within
Sections 51(1) and 51(6) of the Roads Act 1993 (as amended) and approve the ‘Kimmage to
City Centre Core Bus Corridor Scheme’ “with modifications” i.e. inter afia without the
proposed car park (and construction compound for a period of 15 months) on Our Lady's
Hospice lands.

We would be happy to discuss this submission in greater detail should the opportunity arise.

Yours faithfully

@D (=52,

Gavin Lawlor
Director
Tom Phillips + Associates

Encl.

Appendix A: Qisin Collins SC Legal Opinion,

Appendix B: Dwg. No. 0011-DM-0004, Lands to be Compulsorily Acquired Deposit Map.
Appendix C: Location, Extent and, Layout of Construction Compound K2.

Appendix D: Modelling prepared by Scott Tallon Walker showing a key worker
accommodation building of 1,800 sq m and 15 No. units could be proposed at the site.
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OPINION OF COUNSEL

Querist: Our Lady's Hospice Ltd.
Agent: Tom Phillips and Associates.
Matter: Kimmage to City Centre Core Bus Corridor Scheme CPO.

i am asked to advise in respect of issues arising in connection with the Kimmage to City Centre
Core Bus Corridor Scheme Compulsory Purchase Order 2023. Querist owns lands at Harold’s
Cross that it operates as a Hospice. Most of the lands owned by Querist at this location have
already been developed for this purpose. A portion of the site has been identified for the

purposes of acquisition by the NTA as part of the Kimmage Road Bus Corridor project.

The portion of the site that is the subject of the acquisition comprises a green area at the
eastern area of the site adjoining Harold’s Cross Road. This is the last area of land on the site

that has not been developed.

f am briefed with a submission to An Bord Pleanala that has been drafted by Agent. This
submission is opposing the proposed CPO on a number of grounds. Included in these grounds
are legal matters and an analysis of the law in respect of compulsory purchase with which |

concur.

The lands will be acquired on a permanent basis to be used as a “car park”, which will include
“boundary treatment and gate”. Before that however, the lands will be temporarily acquired

to be used as “construction compound K2” for a period of 15 months.

| am instructed that the Hospice has active expansion plans. These plans include expansion
over the lands the subject of the proposed CPO. An ‘Expansion Feasibility Report’, prepared
by Scott Tallon Walker Architects was commissioned by the Hospice in july 2023. Having

regard to the zoning of the lands, the report concludes that a 4 storey expansion building



could be provided on the site. The report concludes that a c. 1,800 sq m expansion building

could be permitted and built.

This would provide substantial staff accommodation resolving ongoing difficulties with care
provision being offered by the Hospice in the medium to long term. As is also set out in Agent’s
submission, with Ireland’s aging demographic, there is an increasing demand for hospice

services and staff resources are scarce and decreasing.

It is weli established on the authorities that the making and confirming of a compulsory
purchase order to acquire a person’s land entails an invasion of constitutionally protected
property rights. The power conferred on an administrative body such as the NTA or An Bord
Pleandla to compulsorily acquire land or approve the acquisition of lands must be exercised
in accordance with the requirements of the Constitution. In particuiar, this must he done
while respecting the property rights of the affected landowner {East Donegal Co-Operative v.

The Attorney General [1970] L.R. 317).

Accordingly, a balance must be struck between the rights of the individual and the broader
needs of the public at large. The private property rights of the individual and the exigencies
of the common good. This is the test that must be applied.

In this regard in O’Brien v. Bord na Ména [1983] L.R. 255, Keane J. stated:

“In each case, the person exercising the function is determining whether the constitutionally

quaranteed rights of the citizen in respect of his private property should vield to the exigencies

of the common good. The decision of the Supreme Court reversing the decision of Keane J. that

portions of the Turf Development Act, 1946 were unconstitutional did not address the
standard to be applied by an administrative body when considering the making of a CPO.”
[Emphasis added]

The same thinking is implicit in the judgment of Costello P. in Crosbie v. Custom House Dock

Development Authority wherein Costello P. stated:



“The making of an order compulsorily to acquire an objector’s property rights results in an

interference with the objector’s constitutionally protected property rights.... the Qireachtas

has in effect concluded that the public good which is to be_achieved by urban renewal requires

the limitations on the objector’s constitutionally protected rights.” [Emphasis added]

It is therefore the ‘public good’ that operates to limit constitutionally protected property
rights. In other words, in order for an acquisition to be lawful, the development must be in
the public good. The body confirming the CPO must address its mind as to whether or not the

proposed acquisition is or is not in the common good.

Querist has set out clearly its plans in terms of the expansion of the facility. This will result in
the provision of a further 1,800 sqm of much needed hospice accomodation. On the other
hand, if the acquisition goes ahead, as | understand matters, the NTA will be able to provide
no more than 22 parking spaces on the same area. Agent has already pointed out the planning
policy position on car parking spaces in this location, but it is difficult to see in all of the
circumstances how providing 22 parking spaces could be in the greater public interest than

1,800 sqm of much needed hospice staff accomodation.

A similar position exists in the UK where Denning M.R. in Prest v. Secretary of State for Wales

{1982) 81 L.G.R. 193 at 211 stated:

“It is clear that no Minister or public authority can acquire land compulsorily except the power
to do so be given by Parliament: and Parliament only grants it, or should only grant it, when
it is considered necessary in the public interest... | regard it as a principle of our constitutional
law that no citizen is to be deprived of his land by any public authority against his will, unless

it is expressly authorised by Parliament and the public interest decisively so demands; and

then only on the condition that proper compensation is paid.” [Emphasis added]

Here Querist is desirous of providing much needed additiona!l capacity and is being deprived
of the opportunity to do so against its will by the threat of the CPO. Again, it is hard to see
how the public interest could decisively demand the provision of 22 parking spaces over 1,800

sgm of hospice capacity.



Watkins L.J. said, in the same case at pp. 211 to 212:

“The taking of a person’s land against his will is a serious invasion of his property rights. The
use of statutory authority for the destruction of those rights requires to be most carefully

scrutinised. The courts must be vigilant to see that that authority is not abused. g

Geoghegan J endorsed the above paragraphs in Clinton -v- ABP whereupon he stated as

follows:

‘In my view, the procedures at a compulisory purchase hearing must ensure that these
principles are observed. The acquiring authority must be satisfied that the acquisition of the

property is clearly justified by the exigencies of the common good.’

Also in Clinton, the Court held:

‘1 think it appropriate to make the following further observation. It is axiomatic that the

making and confirming of a compulsory purchase order (CPO} to acquire a person’s land

entails an invasion of his constitutionally protected property rights. The power conferred on

an administrative body such as a local authority or An Bord Pleandla to compulsorily acquire

land must be exercised in accordance with the requirements of the Constitution, including

respecting the property rights of the affected landowner {East Donegal Co-Operative v. The

Attorney General [1970] I.R. 317). Any decisions of such bodies are subject to judicial review.

it would insufficiently protect constitutional rights if the court, hearing the judicial review
application, merely had to be satisfied that the decision was not irrational or was not contrary

to fundamental reason and common sense.’ [Emphasis added]

It is clear from the above passage that the Board must respect the rights of private property
owners and only approve a CPO if it is satisfied that it is in the public good to do so. In order
to do so in this instance, the Board would need to be satisfied that the provision of 22 parking
spaces is more in the public interest than 1,800 sqm of hospice accomodation. This seems

unlikely.



In addition to the foregoing, Querist is a religious organisation and has the additionai

protections contained in Article 44.2.6 of the Constitution, this states:

“The property of any religious denomination or any educational institution shall not be

diverted save for necessary works of public utility and on payment of compensation.”

The provision of 22 car parking spaces would not constitute public utility for the purposes of
this Article and accordingly, the diversion of their lands by means of CPO would be
unconstitutional.

Nothing further occurs.

Qisin Collins SC
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Image 12.2: Location. Extent and Lavout of Construction Compound K2
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