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Appeal of Section 5 application for locked gate in Lisselan, Co. Waterford

2

Section 5(1) of the P&D Act states:

If any question arises as to what, in any particular case, is or is not development or is or is not exemp
may, on payment of the prescribed fee, request in writing from the relevant planning authority a decl.

Response to WCCC'’s decision

ted development within the meaning of this Act, any person
aration on that question, and that person shall provide to the

planning authority any information necessary to enable the authority to make its decision on the matter.

Table 1 assesses the decision made by WCCC in the context of the meaning of the P&D Act and previous An Bord Pleanala decisions.

Table 1: Interpretation of Planning and Development Act 2000

' “(a) The _om_%@ of the gate does not constitute works
ﬁs\:z: the meaning attributed in Section 2(1) of the
_“ Planning and Development Act, 2000,

I Q_mm@ﬂ.mm with WCCC's assertion that the locking of this gate does not constitute works under the P&D
Act. WCCC have not supplied ay details as to how their interpretation was arrived at so | would like to
draw the Board's attention to the following passage from a previous An Bord Pleanala Decision

PLO5SE.RL3816:
_

8.1.4 In Section 2 of the Planning and Development Act 2000, as amended, the definition of "works”
includes any act or operation of construction, excavation, demolition, extension, alteration, repair or
renewal. The insertion of an object or objects - such as the concrete blocks in question- within a turnstile
which prevents the mechanism of the turnstile from operating — i.e. preventing a person entering and
turning the apparatus — is an act of alteration. The fundamental nature of the turnstile — from an object

that turns to an object that cannot turn - has been altered beyond recognition and use.

This situation at Cockle Lane shares many similarities to the above scenario in that the “insertion of an
object’, i.e. the attachment of a lock, prevents the opening of the gate by the public, similar to “prevents
the mechanism of the turnstile from operating”, and as such this should be correctly recognized by WCCC

as an act of alteration.

The fundamental nature of the gate - from an object that opens to any member of the public to one that
can only be opened by the key holder — has been altered beyond recognition and use.

We ask the Board to recognize that the effect that the application of a padlock to the gate that was
previously unlocked is an act of alteration and therefore constitutes works in accordance with section 2 of

the Planning and Development Act 2000- 2016.
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Appeal of Section 5 application for locked gate in Lisselan, Co. Waterford

dhy

In addition, section 8.1.5 of the Inspector’s report in PLOSE.RL3816 states:

The placing of the concrete blocks and the accompanying notices advising of private lands could also be
viewed as an “alteration” of the use of the lands as a pathway to the Great Arch. Access to the lands is
no longer (legally) possible and therefore the path has been altered. It is my opinion that it could also be
argued, as was the case in RL3153, that the placing of the large concrete blocks was an act of construction
and therefore constituted works.

The act of locking the publicly used gate on Cockle Lane has fundamentally altered the use of the lands
as a pathway to the Tramore Backstrand foreshore. My original Section 5 application was accompanied
by numerous statements from members of the public who used this laneway over the years for
recreational purposes.

We ask the Board to recognize that that the placement of a lock on the previously open gate could be

viewed as an “alteration” of the use of the lands as a pathway, i.e. Cockle Lane, to the foreshore of
Tramore Backstrand. Access to the lands is no longer (legally) possible and therefore the path has been
altered.

_.va the locking of the gate does not constitute

3(1) of the Planning and Development Act, 2000”

development which comes within the scope of Section |

Section 8.1.6 of the Inspector’s report in PLO5SE.RL3816 states:

As per section 3(1) of the Act, "development" is the carrying out of any works on, in, or under land or the
making of any material change in the use of any such structures or other land. The gate pier is considered
a structure, also under section 2 of the Act, it being a “thing constructed or made on, in or under any land”.
| am satisfied that the alteration of the turnstile is works, and that such works were carried out on land
and therefore constitute “development” as per section 3(1) of the Planning and Development Act 2000,
as amended.

We seek a statement that the gate is considered a structure under section 2 of the Act, it being a “thing
constructed or made on, in or under land” and that the alteration of the gate is works and that such works
are carried out on land and therefore constitute “development” as per section 3(1) of the Planning and
Development Act 2000, as amended.

(c) The restrictions on exemption, set out in the Planning
and Development Regulations, 2001, as amended, are
| not relevant to this determination.

Again, WCCC does not expand on why the restrictions on exemption do not apply in this sceanario. Given
that numerous states were supplied with the original Section 5 application as evidence of the habitual use

of Cockle Lane to access the Tramore Backstrand foreshore, | must assume that the restriction on |

exemption did not apply as the exemption itself did not apply in this scenario.







Appeal of Section 5 application for locked gate in Lisselan, Co. Waterford

If the act of locking a publicly used gate is considered an act of development and no exemption applies |

to this act of development, then planning permission must be sought by the developer.
WCCC has failed to adequately explain how they arrived at this decision in their response to my Section

Therefore the Planning Authority hereby decides that the
placing of a lock on a gate at Lisselan, Tramore, Co. | 5 application. It appears they failed to consider the precedent set out in previous An Bord Pleanala
| decisions which are relevant to the locked gate on Cockle Lane and have erred in their final decision as

Waterford does not constitute development.
| aresult.

| | request that An Bord Pleanala overturn WCCC's decision under appeal and determine that the act of
| locking the gate at Cockle Lane is an act of development and represents a material alteration of the use

' of the gate and the use of Cockle Lane.
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Section 5 application for locked gate in Lisselan, Co. Waterford YN

AN 2
// & % !
: i & Z
4 Interpretation of Legislation . / S N
N g
Section 5(1) of the P&D Act states: m\ p fw\,,

If any question arises as to whal, in any particular case, is or is not o.m:m\honﬂmzm orisoris :2 exeémpted development within the meaning of this Act, any person
may, on payment of the prescribed fee, request in writing from the relevant planning authority a declaration on that question, and that person shall provide to the
planning authority any information necessary to enable the authority to mew..:.m QQOﬁS on:the matter.

Table 2 assesses the permanent locking of this gate to exclude members of the _uc_u__o subject to this application against the definitions and clauses of the P&D

Act and P&D Regulation.

Table 2: Interpretation of Planning and Development Act 2000

Planning and Development Act 2000

Section 2 — Interpretation

Works ‘includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal”

Structure “means any building, structure, excavation, or other thing constructed or

made on, in or under any land, or any part of a structure so defined, and—

(a) where the context so admits, includes the land on, in or under which the structure
is situate, and

(b) in relation to a protected structure or proposed protected structure, includes—
(i) the interior of the structure,
(ii) the land lying within the curtilage of the structure,

(iii) any other structures lying within that curtilage and their interiors, and

The permanent locking of the gate from members of the public in this instance
constitutes “works” as defined by the P&D Act.

The locking of the gate on Cockle Lane constitutes an act of alteration as it
materially alters the use of the gate by members of the public when using
Cockle Lane. Thus limiting this use to a few private individuals with access to
the key for this gate. The fundamental nature of a gate that was used publicly
up to this point has been altered and is, in itself, an act of alteration.

The exclusion of the public from Cockle Lane could also be viewed as an
“alteration” of the use of the lands as a pathway to the Tramore Backstrand.
Access to the lands is no longer possible and therefore the path has been
altered. This has parallels to An Bord Pleanala (ABP) decision on the
restriction of access to Pollaid Great Arch (RLO5SE.RL3816) which is
mentioned below.

The gate constitutes a structure as defined by the P&D Act.







Section 5 application for locked gate in Lisselan, Co. Waterford

(iv) all fixtures and features which form part of the interior or exterior of any
structure or structures referred to in subparagraph (i) or (iii)

Section 3 — Development

“In this Act “development” means, except where the context otherwise requires, the
carrying out of any works on, in, over or under land or the making of any material
change of use of the structures or the land”.

The erection of the gate constituted development when it was erected but the
locking of a gate used by the public also constitutes development as it involved
the making of a material change to the use of the gate from a public use to
that of a private use which excludes members of the public.

Section 4 — Exempted Development
Subsection 2(a) states that:
2(a) The Minister may by regulations provide for any class of development to be

exempted development for the purposes of this Act where he or she is of the opinion
that—

(i) by reason of the size, nature or limited effect on its surroundings, of development
belonging to that class, the carrying out of such development would not offend against
principles of proper planning and sustainable development, or

(i) the development is authorised, or is required to be authorised, by or under any
enactment (whether the authorisation takes the form of the grant of a licence,
consent, approval or any other type of authorisation) where the enactment concerned

requires there to be consultation (howsoever described) with members of the public
in relation to the proposed development prior to the granting of the authorisation
(howsoever described).

(b) Regulations under paragraph (a) may be subject to conditions and be of general
application or apply to such area or place as may be specified in the regulations.

(c) Regulations under this subsection may, in particular and without prejudice to the |

generality of paragraph (a), provide, in the case of structures or other land used for a

purpose of any specified class, for the use thereof for any other purpose being |

exempted development for the purposes of this Act.

Part 2 Article 6 of the P&D Regulation provides a list of the class of
development that are considered exempt development under Section 4(2) of
the P&D Act.

Exempt development listed in the P&D Regulation that are relevant to this
section 5 application are discussed below.

:8usy |

Ag
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| Planning and Development Regulation 2001

Part 2 — Exempted Development

Article 6 — Exempted development

Article 6(1) states:

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule
2 shall be exempted development for the purposes of the Act, provided that such
development complies with the conditions and limitations specified in column 2 of the
said Part 1 opposite the mention of that class in the said column 1.

Article 6(3) states:

Subject to Article 9, in areas other than a Cily or a town or an area specified in Section
19(1)(b) of the Act or the excluded areas as defined in Section 9 of the Local
government (Reorganisation) Act 1985 (no. 7 of 1985) development of class specified
in Column 1 of Part 3 of Schedule 2 shall be exempted development for the purposes
of the Act, provided that such development complies with the conditions and
limitations specified in Column 2 of the said Part 3 opposite the mention of that class
in the said Column 1.

The placement of a lock on the Cockle Lane gate can be considered exempt
development provided it meets the criteria set out under Part 1 of Schedule 2.

The restrictions on exemption relevant to this section 5 application are
discussed under Article 9 below.

| Article 9 — Restriction on exemption

Article 9 sets out a number of restrictions on exemptions under Article 6. The relevant
restrictions to this development are set out below.

9(1)(a)(x) “consist of the fencing or enclosure of any land habitually open to or used
by the public during the previous 10 years preceding such fencing or enclosure for
recreational purposes or as a means of access to any seashore, mountain, lake
shore, riverbank or other place of natural beauty or recreation.activity”.” “

o ] b
9(1)(a)(xi) “obstruct any public right of way’ \

1
1 o™

The locking of the gate on Cockle Lane can be regarded as enclosure of land
habitually open to and used by the public for access to the foreshore of
Tramore Backstrand during the 10 years prior to its erection.

Appendix B contains a collection of statements from members of the public
who have used Cockle Lane to access the foreshore of Tramore Backstrand
in the 10 years prior to the locking of the gate across their route. These
statements demonstrate that this land was habitually open to and used by the
public as a means of access to the foreshore of Tramore Backstrand during
the 10 years preceding the locking of this gate.

Based on this evidence, the land in question has been open to and used by
the public within the 10 years prior to the permanent locking of this gate as a
means of accessing the foreshore of Tramore Backstrand and therefore
cannot be considered exempted development under the provisions of Section

| 4@)a).

As discussed in section 2, Cockle Lane has been used by members of the

| public to access to the shore of Tramore Backstrand since time immemorial.

9
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Due to the documented public use of this lane, the permanent locking of the
gate and exclusion of the public from using this lane to access the Tramore

Backstrand cannot be considered exempted development under the wider
provisions of Section 4 of the P&D Act.

g
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