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06 January 2020

An Bord Pleanala o & RO Tuoe:
64 Marlborough Street ge. € 3! _ e

Dublin 1 o B _ '@0@\
D01 V902 ime: By: Qﬁ.& LZA 1

Dear Sir or Madam,

Appeal of decision on Section 5§ application of the Planning and Development Act 2000:
Exemption status of locked gate on Cockle Lane in Lisselan, Co. Waterford

| write in relation to Waterford City and County Council's (WCCC) decision on a gate that has
been locked to permanently enclose access to the shore of the Tramore Backstrand without
planning permission that was subject to a Section 5 application (Ref. D5 2018/20).

| believe WCCC's decision on this matter is incorrect and does not reflect the requirements of
the Planning and Development Act 2000 (P&D Act) and the Planning and Development
Regulation 2001 (P&D Regulation).

This appeal requests that An Bord Pleanala (ABP) review WCCC's decision on whether the
acts described under the original Section 5 application constitute development and exempted
development. This appeal is supported with the following additional information:

ATTACHMENT 1: ABP’'s appeal form;

ATTACHMENT 2: A copy of the supplementary information;

ATTACHMENT 3: A copy of Section 5 application to WCCC; and
ATTACHMENT 4: A copy of WCCC's final decision on my Section 5 application.

The prescribed fee of €220.00 has been paid upon lodgement of this application.

As further described in the Supplementary Information (ATTACHMENT 2), this application
outlines why | believe the WCCC decision was incorrect and inconsistent with ABP's
interpretation of the exemption laws as described in the P&D Act and P&D Regulation.

Whereas the application is in my name | represent a group that was formed to ensure this
traditional access route is not lost.

If you have any questions in relation to the above or require further information, please contact
John Deveraux at the above address on (089) 407 9197 or e-mail cocklelane1@gmail.com.

Yours sincerely

Bhn Dasepretee

“John Deveraux
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ATTACHMENT 1: AN BORD PLEANALA PLANNING APPEAL FORM
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Your details

1. Appellant’s details {person making the appeal)
Your full details:

(a) Name [ John Deveraux
{b) Address 24 Green Street
Waterford
, _ |L0G- _
Agent’s details ABP-
_ | ? 08 1 45%3
2. Agent’s details (if applicable) |Feei g o i

~ Ifan agent is acting for you, please also prc vrde their details b@iow If you
~ are not using an agent, please write “Not appf“é‘“ﬁbié“ below:

(@) Agent's name Click or tap here to enter text.

(b) Agent's address | Click or tap here 1o enter text.

Planning Appeal Form
April 2019 Page 1 of §



Postal address for letters

During the appeal we will post information and items to you or te your
agent. For this appeal, who should we write to? (Please tick v’ one box

only.)

You (the appellant) atthe | ¥ | The agent at the address in | [
address in Part 1 Part 2

Details about the proposed development

4,

(@)

(b)

(c)

Please provide details about the planning authority decision you wish to
appeal. If you want, you can include a copy of the planning authority’s
decision as the appeal details.

Planning authority
(for example: Ballytown City Council) o e

Waterford City and County Council | DG‘ : ?
[ABP- ___
5 08 AN2D |
Planning authority register reference number e :'
i —— FYPED |
(for example: 18/0123) ;s.? e
§ Hlie, R“T 1
Reference No. D5 2019/20 -

Location of proposed development
(for example: 1 Main Street, Baile Fearainn, Co Ballytown)

Lisselan, Tramore, Co. Waterford X981 £892

Planning Appeal Form
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Appeal details

See suppiementary information.
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Supporting material

Acknowledgement from planning authority
(third party appeals)

D8 JAN 2020
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Oral hearing request
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Appea] of Section 5 application for locked gate in Lisselan, Co. Waterford

ATTACHMENT 2: SUPPLEMENTARY INFORMATION

1 Purpose

The purpose of this appeal is to appeal the outcome of a Section § application submitted to Waterford
City and County Council {(WCCC) regarding the locking of a gate on a lane used by the public to
access the foreshore of the Tramore Backstrand at Lisselan, Tramore, Co. Waterford (Planning
Reference D5 2019/20).

| seek a declaration from the Board that the physical locking of a gate that was previously opened to
the public to access a laneway, known as Cockle Lane, that allowed public access to the Tramore
Backstrand foreshore is development and is not exempted development.

| fundamentally disagree with the Planning Authority’s decision that the locking of this gate is not
development.

The Board’s attention is drawn to PLOSE.RL3816 wherein the laying of concrete blocks to obstruct
the use of a pedestrian turnstite constituted works and therefore constituted development in
accordance with the provisions of the P&D Act. The act of locking a gate that was previously used by
the public as a public thoroughfare bears significant similarities to PLO5SR.RL3816 in terms of the
change of use of the access road and alteration of the structure in question.

There is a long history of habitual access and use of this laneway for recreational purposes which is
detailed in our original Section 5 application to WCCC (see Attachment 3).
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Appeal of Section 5 application for locked gate in Lisselan, Co. Waterford

3 Precedent in relevant cases

This section is found in my original Section 5 application where | | have highlighted similar cases that
were decided in recent years. | have reproduced these cases here as | believe they are relevant to
the issue that is subject of this appeal.

31 PLO5SE.RL3816 Pollaid Great Arch, Fanad, Co. Donegal

In May 2019, ABP decided that:
“The means of closure of the entrance lo the sfart of the pathway leading to Pollaid Great Arch at
Fanad, County Donegal is development and is not exempted development.”

Of importance in this decision is the statement from the inspector that:

“The insertion of an object or objects - such as the concrete blocks in question- within a turnstile which
prevents the mechanism of the turnstile from operating — i.e. preventing a person entering and turning
the apparatus - is an act of alteration. The fundamental nature of the turnstile - from an object that
turns to an object that cannot turn - has been altered beyond recognition and use.”

And

“The placing of the concrete blocks and the accompanying notices advising.of private tands could
also be viewed as an “alteration” of the use of the lands as a-pathway to the Great-Arch. Acggss to
the lands is no longer (legally) possible and therefore the path na&been.alter_ect.|”_“

— .
e
——

3.2 PL16 .RL3562 Brackloon Woods, Co. Mayo 0o i %

Vo z" LU
In April 2018, ABP decided that the permanent enclosure of land at the entrance fo Brackloon Woods
in Co. Mayo was not exempt development: I ———

“The development has closed access to Brackloon Wood at'this location andtferefore consists of
the fencing or enclosure of land that has been used by the public during the precéding-t6-years-as a
means of access to a place of natural beauty and recreational utility,” &rid"so-the~restriction on
exemption set out in article 9(1)(a)(x) of the regulations applies.”

3.3 RL08.RL3219 Fenit Island, County Kerry

In May 2015, ABP decided that the permanent enclosure of land at Fenit Island, County Kerry is
development and is not exempt development. Evidence was provided that there was habituai public
access to parts of the coast within the previous 10 years that were made inaccessible by the erection
of the fencing.

The inspector's report concluded that “ The said erection of fencing around the coastline of Fenit island
comes within the scope of the restrictions on exemption under article 9(1){(a)(x) of the Planning and
Development Regulations 2001, as amended’”.

3.4 RL16.RL3154 Lousiburg, County Mayo

In January 2014, ABP decided that the erection of a standard wooden post and wire sheep fencing at
Cooragaun, Thallabawn, Louisburg, County Mayo is development and is not exempt development.
The inspector's report states: “It can be reasonably argued in my view that the lands which have been
recently enclosed were lands which were habitually open to and used for recreational purposes as a
means of access to any seashore or lakeshore.”

The inspector’s report concluded that “the fencing in question would contravene the resiriction on
exemptions set out in Article 9 namely Article 9(1)(a)(x).”



Appeal of Section 5 application for locked gate in Lisselan, Co. Waterford

4 Conclusion

This appeal has demonstrated that WCCC's decision on my original Section 5 application is
inconsistent with An Bord Pleanala's interpretation of these acts of development when considered in
the context of previous decisions by The Board.

This appeal seeks a declaration from An Bord Pleanala that the act of locking a gate used by the public
to access the Tramore Backstrand foreshore via Cockle Lane constitutes an act of development and
is not exempted development.

This interpretation will maintain consistency with previous ABP decisions PLOSE.RL3816,PL3562,
RL08.RL3219 and RL16.RL3154 on similar developments where public access has been obstructed
without the necessary planning permission being sought by the developer.
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Appeal of Section 5 application for locked gate in Lisselan, Co. Waterford

ATTACHMENT 3: COPY OF SECTION 5 APPLICATION TO WCCC




24 Green Street
Waierford

26 July 2019

Planning Department

Waterford City and County Council
Menapia Building

The Mall

Co Waterford

Dear Sir or Madam,

Application under Section 5 of the Planning and Development Act 2000: Exemption
status of locked gate on Cockle Lane in Lisselan, Co. Waterford

| write in relation to a gate that has been locked to permanently enclose access to the shore of
the Tramore Backstrand without planning permission from Waterford City and Gounty Council
(WCCC).

| request a declaration from WCCC regarding whether this development is considered exempt
development or not under the Planning and Development Act 2000 (P&D Act) and the
provisions of Section 6 and Section 9 of the Planning and Development Regulation 2001 (P&D
Regulation).

This request for a declaration on development and exempted development is made in
accordance with Section 5 of the P&D Act. Pursuant to Section 5 of the P&D Act and WCCC
requirements, this application is supported with the following additional information:

« ATTACHMENT 1: WCCC Section 5 application form;
« ATTACHMENT 2: A copy of the supplementary information; and
« ATTACHMENT 3: A copy of the site location map.

The prescribed fee of €80.00 has been paid upon lodgement of this application.

As further described in the Supplementary Information packages (ATTACHMENT 2), this
application outlines why | believe the eraction of the gate constitutes development and why,
once this gate was permanently locked to exclude the public, this development is restricted
from exemption under Article 9 of the P&D Regulation. This application should be assessed by
WCCC accordingly.

Whereas the application is in my name | represent a group that was formed to have this
traditional right of way re-opened. | am sure that you will agree that it would be a sad day for
Waterford if this access is not restored.

If you have any questions in relation to the above or require further information, please contact
John Deveraux at the above address on (389) 407 9197 or e-mail cocklelane1 @gmail.com.

Yours sincerely

I Er B O A

John Deveraux

Enc. { oo £



Section 5 application for locked gate in Lisselan, Co. Waterford

ATTACHMENT 1: WATERFORD CITY AND COUNTY COUNCIL SECTION 5
APPLICATION FORM

C 8 F LTt a Ty
i
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Commhaivie Cathrach & Contae Prgrt Lainge
Waterand City & County Coungl

Waterford City and County Council,
Planning Department, Menapia Building, The Mall, Waterford.

Telephone : 0761 102020 Fax : 0761 099701 Email:planning@waterfordcouncil.ie

Application for Declaration of Exempted Development under Section 5 of the Planning and Development Act 2000, as
amended.

1. Name of Applicant: John Deveraux

Address: 24 Green Street, Waterford
Bk Tel.No.. 087 4979187  Email Address #MiMMGIlitste 4
3. Postal Address of Site or Building: Lisselan

4. Applicant’s interest in site: See attachement 2
(If applicant is not freehold owner of the property in question, please provide name & address of owner)

5. Full Description of the proposed Development See attachment 2
6. If the proposed development is an extension to a dwellinghouse, please include the following floor
areas: {i) Propased EXTENSION ... Sg. metres
{ii) Existing Structure...............N/A............Sq. metres
(iii) Rear private open space......wn.. 50 Mmetres
7. If the proposed development is for the erection of Garage/Shed/Store etc.,

Please include the following:
(i) Proposed Garage/Shed/Store etc......... / ........ Sq. metres

(ii) EXisting SErUCTUNe...vev vt R 220 Sq. metres
(iii) Rear private Open SPace. . reniisess Sg. metres
8. For any building(s) to be retained on site, or for a change of use of the property
(a) Please indicate the existing use
N
(b) Please indicate the proposed use /A
9, Documents to be included with this application form to be submitted to"ghe
Planning Department): C S
Site Location Map Site Layout:Map-
Scale 1:1000 or 1:2500 Scale 1:200 or 1:500 R
Floor Plans & Fee (£80.00 U0 Y,
Elevations

L4
<
<

UAAnne-Marie\Upioading for Internet\forms 2014\Enghish forms\Section 5 Declaration Applicaticn.dac



10. Site History:  Planning reference number(s): See attachment 2

| hereby declare that the information given on this form is correct.

Signature ofapplicant/agent:MM Date:_Z 6 2 7 = Zo /}

™

3=

U:\Anne-Marie\Uploading for Internetiforms 2014\English Farms\Section 5 Declaration Application.dac



Section 5 application for locked gate in Lisselan, Co. Waterford

ATTACHMENT 2: SUPPLEMENTARY INFORMATION

1 Purpose

The purpose of this application is to seek a declaration from Waterford City and County Council
(WCCC) on whether the existing locked gate located on Cockle Lane in Lisselan, Tramore {Figure
1) is considerad development under the meaning given in the Planning and Development Act 2000
(P&D Act) and whether this development is restricted from exemption under the restrictions listed in
article 9 of the Planning and Development Regulation 2001 (P&D Regulation).

2 Background

Cockle Lane is located in the townland of Lisselan. The lane is approximately 1.2km in length and is
a traditional access lane for members of the public from the R685 to the Tramore Backstrand.

From time immemorial Cockle Lane has been used as a public access route to the foreshore of the
Tramore Backstrand. The road is identified in historical Ordinance Survey (OS) maps as a road that
links the Tramore Backstrand shore with the main Tramore to Dunmore East road (R685). As the
name suggests, cockle collectors have traditionally used this lane when picking cockles on the
Backstrand. As demonstrated in the Historic 25 inch and 6 inch Cassini OS maps, the lane has served
as an access to the Backstrand foreshore for over ene hundred years and is a significant cuitural
heritage asset in the local area. A copy of the historical ordinance survey maps is included as
Appendix A of this document.

The ruins of several houses are located just off the end of the lane. The width of the lane also supports
that it was a public lane giving access not only to the back strand and foreshore but aiso to the above-
mentioned dwellings.

The landowner has erected a gate at the point indicated in Figure 1 at some point in the past which
could be opened and closed by the public using the lane to access the backstrand for various
recreational activities. However, in recent years this gate has been locked by the landowner,
materially altering the use of the lane from a public route to a private one and enclosing land that was
previously used by the public to access the foreshore.

Photographs of the gate when it was open to public use and, more recently locked to exclude the
public, are shown in Figure 2.

| have attached a number of statements from members of the public (Appendix B) confirming they
have used this road to access the foreshore of the Tramore Backstrand in the ten years prior to this
gate being locked. Appendix B also includes a photograph of cockle pickers on a day where they
used Cockle Lane to access the Tramore Backstrand.



Section 5 application for locked gate in Lisselan, Co. Waterford

Figure 1: Location of Cockle Lane
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Figure 2: Photographs of gate




Image showing Cockle Lane with gate closed and lane user’s ve,;i;chéE parkedat——
entrance (Sept 2009)
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{ 08 JAN 2000

Image showing Cockle Lane as it currently is with insert photograph of lock.
(July 2019)
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3 Application Form Requirements
Table 1 below addresses the requirements of the WCCC Section 5 Application Form.

Table 1: Requirements of the WCCC Section 5 Application Form

4 Please state applicant’s interest in this site.

(1) Public interest: This access to the Tramore Backstrand foreshore is of significant
value to the people of Waterford as demonstrated in the statements of individuals in
Appendix B.

The owner of the property is unknown as the property is not registered at the Land
Registry and as such a title search could not be carried out.

5 Full Description of the proposed development

As | am not responsible for the development, engineering drawing and infrastructure
specifications are not available. From personal observation the gate consists of:

¢ A locked gate supported by two pillars;
e Signs related to trespassing, CCTV and private property.

A photograph of the gate is included as Figure 2 of this application.

9 Documents submitted with this application.

This application is supported by:

Maps showing Cockle Lane location;

A photograph of the locked gate;

Historic OS maps; and

Signed statements from members of the public.

10 Site History

| am not aware of any existing planning applications for this site.
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Section 5 application for locked gate in Lisselan, Co. Waterford

5 Precedent in relevant cases

In this section | have highlighted similar cases that were decided in recent years. In these cases a
section 5 application was made to the relevant local authority.

5.1 PLO5SE.RL3816 Pollaid Great Arch, Fanad, Co. Donegal

In May 2019, ABP decided that:
“The means of closure of the entrance to the start of the pathway leading to Pollaid Great Arch at
Fanad, County Donegal is development and is not exernpted development.”

Of importance in this decision is the statement from the inspector that:

“The insertion of an object or objects - such as the concrete blocks in question- within a turnstile which
prevents the mechanism of the turnstile from operating — i.e. preventing a person entsring and turning
the apparatus — is an act of alteration. The fundamental nature of the turnstile — from an object that

furns to an object that cannot turn - has been altered beyond recognition and use.”
And

“The placing of the concrete blocks and the accompanying notices advising of private lands could
also be viewed as an “alteration” of the use of the lands as a pathway to the Great Arch. Access 1o
the lands is no longer (legally) possible and therefore the path has been altered.”

5.2 PL16 .RL3562 Brackloon Woods, Co. Mayo

In April 2018, ABP decided that the permanent enclosure of land at the entrance to Brackloon Woods
in Co. Mayo was not exempt development:

“The development has closed access to Brackloon Wood at this location and therefore consists of
the fencing or enclosure of land that has been used by the public during the preceding 10 years as a
means of access to a place of natural beauty and recreational utility, and so the restriction on
exemplion set out in article 9(1){a){x) of the regulations applies.”

5.3 RL08.RL3219 Fenit Island, County Kerry

In May 2015, ABP decided that the permanent enclosure of land at Fenit Island, County Kerry is
development and is not exempt development. Evidence was provided that there was habitual public
access to parts of the coast within the previous 10 years that were made inaccessible by the erection
of the fencing.

The inspector's report concluded that “ The said erection of fencing around the coastiine of Fenit Island
comes within the scope of the restrictions on exemption under article 9(1){a)(x) of the Planning and
Development Reguiations 2001, as amended'.

5.4 RL16.RL3154 Lousiburg, County Mayo

In January 2014, ABP decided that the erection of a standard wooden post and wire sheep fencing at
Cooragaun, Thallabawn, Louisburg, County Mayo is development and is not exempt development.
The inspector’s report states: “If can be reasonably argued in my view that the lands which have been
recently enclosed were lands which were habitually open to and used for recreational purposes.as a
means of access to any seashore or lakeshore.”

The inspector’s report concluded that “the fencing in question would contravene the restriction on
exemptions sef out in Article 9 namely Article 9(1){aj)(x).” e )

! : 11



Section 5 application for locked gate in Lisselan, Co. Waterford

6 Conclusion

This application has demonstrated that by permanently locking the gate erected on Cockle Lane, the
landowner has permanently enclosed land habitually open to and used by the public as a means of
access to the Tramore Backstrand foreshore during the 10 years prior to this act and that this
permanenitly locked gate now obstructs this public access.

This application seeks a declaration from WCCC that:

» This permanent enclosure of fand on Cockle Lane is not exempt from planning permission due
to the restrictions on exemption set out in Article 9 of the P&D Regulation, namely Articles

9(1)(a)(x)-

This interpretation will maintain consistency with previous ABP decisions PLOSE.RI.3816,PL3562,
RL08.BL3219 and RL16.RL3154 on similar developments where public access has been obstructed
without the necessary planning permission being sought by the developer.

12
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APPENDIX A: HISTORICAL ORDINANCE SURVEY MAPS
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Section 5 application for locked gate in Lisselan, Co. Waterford

APPENDIX B: PUBLIC STATEMENTS REGARDING USE OF COCKLE LANE TO ACCESS THE
TRAMORE BACKSTRAND
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ATTACHMENT 3: SITE LOCATION MAP

03 JAN 2020
Tyas:
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Picture of Cockle Pickers who used Cockle Lane to access the Tramore Backstrand
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Combhairle Cathrach & Contae Phort Liirge
Waterford City & County Council

PLANNING & DEVELOPMENT ACT 2000, AS AMENDED,
Section 5

Planning Authority Reference No. DS 2019/20

WHEREAS a question has arisen in respect of access/the locking of gate at Lisselan, Tramore, Co.
Waterford is development which is exempted development within the meaning of the Act,

AND WHEREAS John Deveraux has requested a declaration on the saitd question from Waterford City &
County Councif on the 26/07/2019,

AND WHEREAS Waterford City & County Council, in considering this request, had regard to-thedatalls
[a -‘-_‘-___‘__.,--' -

submitted and: e
- S " ™Y
‘ 08 SN T
{a} 3(1} of the Planning and Development Act, 200U (as Amended) ) e
A g — e —
(b} 4(2) of the Planning and Developmant Act, 2000 {as Amehded) = —

By e
T ;
(c) Articles 6(1) of the Planning and Development Regulations, &001 (as Amended)

{b)3{1} of the Planning and Development Regulations, 2001 (as Amended)

NOW THEREFORE Waterford City & County Council, in exercise of the powers conferred on it by Section
5 of the Planning and Development Act, 2000 (as amended), that in the matters arising:

Whether:

{a) The locking of the gate does not constitute works within the meaning attributed in Section
2(1} of the Planning and Development Act, 2000,

(b} the locking of the gate does not constitute development which comes within the scope of
Section 3(1} of the Planning and Development Act, 2000,

() The restrictions on exemption, set out in the Planning and Development Regulations, 2001,
as amended, are not relevant to this determination.

Waterford City and County Council City Hall, The Mall, Waterford,
Cormhalrle Cathrach agus Contae Phort Lalrge, Halla na Cathrach, An Meal, Port Lairge

contact@wsaterfordeouncilie Tel: 076110 20 20 wwwwaterfordoourncilis



at: Lisselan, Tramore, Co. Waterford.,

THEREFORE the Planning Authority hereby decides that the ptacing of a lock on a gate at Lisselan,
Tramaore, Co. Waterford does not constitute development.

U
For: Billy Duggan, Dated this the 5 December 2019
AfDirector of Services,

Economic Development & Planning Services.

In accordunce with Section 5 (3) (o) of the Plonning & Development Act, 2000 {as amended) , any person jssued
with this declaration may, on payment of the preseribed fee, refer this declaration jor review by An Bord
Pleanala, 64, Marlborough Street, Dublin 1, within 4 weeks of date of Issuing of the declaration.




