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AN BORD PLEANALA T:  +353 (0) 53 913 1745
F: 1353 () 59 914 3695
An Bord Pleanéla, 10G- E: info@mlaw.ie
64 Marlborough Street, ABP- o e
Dublin 1. 15 JUN 2020
DO1 V902
Fee: € Type:
3 By, —————
Time: e =Y 12% June 2020
An Bord Pleanila Case Number: ABP-306870-20
Planning Authority Reference Number: 0042/20
Appellant: Cliona Cleary
Dear Sir / Madam,

In response to the submission made by AKM Design dated the 15% of April 2020 on behalf of
Mauro Fiorio Pla and Giorgia De Maio, we wish to make the following observations:

Residential Amenity

a) In relation to paragraph 1.1.1 of the submission of Mr Kim, the author considers it
noteworthy that Condition 14 contains no restriction in relation to what he describes as
“future exempted development”. However, the legislation providing for exemption was
not in place in 1987 when the relevant permission was granted. This being so, it is
misleading for Mr Kim to conclude that no such restrictions were intended. The
Condition clearly provides that “no windows shall be provided, now and in the future,
other than where indicated,” a condition which is explicitly oriented towards the future
in its application. As a matter of law, development cannot be considered exempt if it
would contravene a condition attached to a planning permission’ and this applies to

permissions granted under the 2000 Act and also includes a permission granted under
the Planning and Development Act 19632

1 Article 9(1)(2)(i) of the Planning & Development Regulations 2001 states that:

“Development to which article 6 relates shall not be exempted development for the
purposes of the Act— a) If the carrying out of such development would — (i) contravene
a condition attached to a permission under the Act or be inconsistent with any use
specified in a permission under the Act” ...

2 Article 3(4) of the Planning and Development Regulations 2001 which provides:

“In these Regulations, any reference to a permission under the Act shall include a
reference to a permission under the Act of 1963, and any reference to conditions to
which a permission is subject shall be construed accordingly.”
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b)

It is submitted, therefore, that such a restriction on exemption does not have to be
specified, nor could it have been given that the exempted development legislation was
not commenced until 2000, over a decade later. This being so, the purpose of the
Condition is key to its construction/interpretation.

Purpose of the Condition

In 1.1.2, Mr Kim purports to deal with the purpose of the Condition. He submits that
“planning condition 14 is clear, concise and directional.” It is submitted that Mr Kim
has either deliberately overlooked the reason for the Condition (in the interests of

residential amenity) and/or he misunderstands the reason for the Condition. The author
writes:

“The wording states “in the indicated blank facades of the new residential
blocks i.e. this is clearly referring only to the development as applied for and
permitted by An Bord Pleandla decision 290572471. This is the clear purpose
of Condition 14.”

1f Mir Kim’s literal interpretation were to be applied, the reason given for the Condition
would have to be completely disregarded. To do so would be contrary to the well
established principles of the Superior Courts in relation to the determination of the
meaning of all documents affecting legal rights and obligations. The Courts have held
that the appropriate method of construction of such documents is to consider the text in
context. This was held in the recent decision of the Supreme Court in Lanigan v Barry. 3
In that case, the Court stated that the “fext in context” approach requires the Court to
consider the text used in the context of the circumstances in which the document
concerned was produced including the nature of the document itself.

Similarly, in the earlier case of Kenny v Dublin City Council 4 Mr Justice Clarke stated
that in relation to the construction of a planning permission, the method of construction
appropriate to the determination of the meaning of documents affecting legal rights and
obligations was to look at the “fext in context”. In that case, the Supreme Court adopted
a purposive approach to a planning condition which on its face, required the omission
of a first floor “in the interests of visual amenity”. The Supreme Court rejected a literal
interpretation of the Condition and held that the purpose of the condition was the
reduction in the height of the building and this was achieved by the removal of any
floor and ot just the first floor. It is submitted that this decision demonstrates the
importance of the true meaning of a condition which must be ascertained from its
context in the planning process.

The Appellant submits that a purposive approach should be adopted to the construction
of the subject permission and the principles established by the Superior Courts applied.

Absence of Precedent
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c)

d)

In paragraph 1.2, Mr Kim relies on houses numbers 10, 14 and 23 within Oakley Square
as precedent for the subject extension. The author omits to refer to the location of these
properties in the square. The properties referred to by Mr Kim are on the North side
(No. 23) and the South side of the square (No.s 0 and 14) respectively and are not
ovetlooked by the houses on Charleston Avenue. There are no extensions to any of the
properties on the West side of the square. The West side is the only side of the square
which runs parallel to Charleston Avenue and is the only side of the square overlooked
by Charleston Avenue. It is submitted that Condition 14 is directly concerned with the
propetties on the West side of the square and the Appellant has not and does not argue
that it is relevant to the North or South sides of the square.

Without prejudice to the foregoing, it is submitted that it is a misrepresentation to
describe the precedents referred to by Mr Kim as “similar dwellings”. The structures
to the rear of the said properties are small conservatories which are totally different in
character and function to the subject extension. It is submitted that the subject extension
is a substantial construction — in relative terms - comprising an open plan
kitchen/dinging area with floor to ceiling glazing. It is in no way comparable to the
small conservatories to the rear of the said properties at 10,14 and 23,

Inconsistency of Appearance and Character

In relation to paragraph 1.3 of Mr Kim’s submission, he fails to address the specifics of
the glazing contained in the doors to the rear of the west facing properties in Qakley
Square. The doors in question are standard sliding doors (2m x 2m = 4m?) and there are
no windows. The scale of this glazing in the context of the facade means that the doors
appear dark and overlooking is effectively non-existent. It is submitted that this fulfils
the purpose of Condition 14. The subject extension has glazing of 4.6m x 2.2m =
10.1m* This level of glazing, spanning the entire fagade of the extension, completely
exposes the kitchen and dining area of number 18 and all movement within it to plain
sight, both during the daytime and particularly at night.

Shortcoming of Planners Section S Decision

In paragraph 1.5, Mr Kim submits that none of the cases referred to by the Appellant
can be considered comparable to this domestic referral case and he appears to be of the
view because the cases referred to involved larger sites, they are not relevant. There is
no legal authority relied on by Mr Kim to support his contention that the legal principles
established by the Superior Courts should effectively be disregarded due to the nature
of the development. It is respectfully submitted that principles of law established by the
Superior Courts are binding on the lower courts and quasi judicial bodies. The
established principles apply in equal measure to a small scale development as much as
a large development and the principle of stare decisis should be respected.

Failure to Provide Reasons

In relation to paragraph 1.6, the Appellzm 1{1 erates € pom? ma%e prAv ﬁ\ly én the
t

appeal submission dated 09/03/2020) thatithe argt[ments*a'dvanced'by‘thfrﬁppel tin

the Section 5 reference were not addressa ﬂTc-Pi-a:ﬂier—?h&eﬂ-l-y—fea-wn-pr vided
by the Planner was a bald statement to t}T; effect that th§ Blakngfid not believe that
the extension contravened Condition 14.
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The Planner did not give any reason in his report for his failure to respond to and/or
address the submissions made on behalf of the Appellant in her Section 5 application.
The only observation made by the Planner was, “Condition 14 of An Bord Pleandla
decision PL29/5/2471 does not relate to the subject extension, ” The Appellant submits
that the Planning Authority failed in its duty as a decision making authority to consider
the Applicant’s submissions and/or to identify the reasons for not accepting those
arguments.

Section 5

g) Inrelation to paragraph 2.1, Mr Kim states that the Appellant has requested the Board
to set aside the Section 5 decision under 0005/20. This is not correct. The only request
made by the Appellant in relation to the previous determination (Ref. 005/20) was that
the Board might consider that determination. The context of the invitation to the Board
to consider same is temporal. The determination in relation to 18 Oaldey Square was
made on the 21% of January 2020 (005/20) and the determination in relation to fhe
Appellant’s Section 5 reference (0042/20) was made on the 14t of February 2020,

Yours faithfully

[
[ B
Mr Terry Doyle —
Malcomson Law Solicitors,
The Atrium,
Shamrock Plaza,
Carlow.
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Lisa Quini.
\

From: Appeals2

Sent: Wednesday 15 April 2020 22:32
To: Lisa Quinn; Lita Clarke

Subject: FW: Appeal ABP - 306870-20
Attachments: ABP Reply - ABP306870-20.pdf

From: Bord <bord@pleanala.ie>
Sent: Wednesday 15 April 2020 18:56
To: Appeais2 <appeals@pleanala.ie>
Subject: FW: Appeal ABP - 306870-20

From: Jong Kim <jong@akmdesign ie>
Sent: Wednesday 15 April 2020 17:22
To: Bord <bord@pleanala.ie>
Subject: Appeal ABP - 306870-20

Dear Sir / Madam,

i refer to above ABP appeal of Cliona Cleary (An Bord Pleanala case reference is 306870-20).

| wish to make this submission to the appeal on behalf of Mauro Fiorio Pla & Giorgia De Maio of 18 Oakley
Square, Ranelagh, Dublin 6.

There is no appeal fee in this instance.
Can you please send me an acknowledgement of our submission.

Regards
Jong

Jong Kim BA MSc TP MIP|
Town Planner
Director of Planning

AKM Design

Architectural Design & Planning
Unit 4

Orchard Business Centre,

2009 Orchard Avenue,



Citywest, D24
D24FF86

P: +353 1 4796234

E: jong@akmdesign.ie
W www.akmdesign.ie

Architectural Design — Town Planning — Chartered Engineers — Development Consultants — Building Surveyors

The information in this e-mail and any attachments is confidential and is for the addressee only. Reading, copying, disclosure or use by anybody else is not
authorized. The contents may not represent the opinion of AXM Consulting Ltd. trading as AXM Design or any of its affiliates except to the extent that it relates
to their official business. If you are not the intended recipient, please delete this message and any attachments and advise the sender by return e-mail.



An Bord Pleanala
64 Marlborough Sfreet

Dublin 1
DO1Vve02
Unit 4
DCC Ref.: EXPP 0042/20 Orchard Business Centre
Address: 18 Oakley Square, Ranelagh, Dublin 6 2009 Orchard Avenue
ABP Ref.: 306870-20 Citywest Buisness Campus
Bublin 24
Dear Secretary, P: #353 1 479 6234
E: info@akmdesign.ie
| refer to above appeal lodged by Malcolmson Law Solicitors on behalf W: www.akmdesign.ie

of Cliona Cleary (hereinafter referred to as ‘appellant’). The An Bord Pleanala case reference
is 306870-20 and the appeal was lodged on 11/03/2020.

| wish to make this submission to the appeal on behalf of Mauro Fiorio Pla & Giorgia De Maio,
who are owners of 18 Qakley Square, Ranelagh, Dublin 6 in accordance with Section 129 of
the Planning and Development Act 2000.

| ask the Bord to consider our submission and | ask that you please send back an
acknowledgement. There is no fee in this instance.

1.0  Grounds of Appeal

The appellants grounds of appeal are stated as follows:

Contravention of Planning Condition no. 14 in ABP Ref. 29/5/72471,
Absence of precedent,

Inconsistency of appearance and character,

Observations from 18 Oakley Square,

Shortcoming of Planners Section 5 Decision,

Failure to provide reasons.

I reply and comment on each of the issues raised by the appellant in separate sections below.
11 Contravention of Planning Condition no. 14 in ABP Ref. 29/5/72471

it is the argument of the appellant that the rear extension to 18 Oakley Square conflicts with
condition 14 of ABP Ref. 29/5/72471 (parent planning permission of the Oakley Square
housing scheme). Condition 14 states:

“No windows shall be provided, now or in the future, in the indicated blank facades of the new
residential blocks, save where such are shown on the lodged plans.
Reason: In the interests of residential amenity.”

| consider there is no conflict with condition 14. | ask the Bord to review my examination of the
reason and purpose of condition 14 below.

1.1.1 Residential Amenity

‘In the interest of residential amenity’ is the stated ‘reason’ for condition no. 14. | ask the Bord
to review that dwellings in Oakley Square have very short separation distances between
houses. The front elevation of all dwellings (including 18 Oakley Square) have doors / windows

Architectural Design | Town Planning | Civil & Structural Engineering | Development Consultants | Building Surveying

AKM Consultants Ltd. Trading as AKM DesignRegistered in Ireland. Company No.: 1547402.

Registered Office: Unit 4, Orchard Business Centre, 2009 Orchard Avenue, Citywest Business Campus, D24
Directors: P. Andrews, J. Kim, B. McCormack, AKM Consultants Ltd. VAT No. 3278518FH




on the ground floor and windows on the first floor overlooking the central square. There is
barely a 3-metre separation distance between houses 17 & 18 and 14 & 15. We ask the Bord
to review 18 Oakley Square faces the side gable wall (blank facade) of 17 Qakley Square. It
is my firm view that the primary function of the condition 14 is to protect the residential amenity
of dwellings within Oakley Square from each other, given their very short separation distances.

1.1.2 Purpose of the Condition

Planning condition 14 is clear, concise and directional. It is easily understood, unambiguous
and it clearly only refers to the original buildings as set out in the submitted plans under the
original planning application and subsequent appeal - An Bord Pleanala Decision 280572471
(planning authority reference 1369/86).

The wording states “in the indicated blanks facades of the new residential blocks” i.e. this is
clearly referring only to the development as applied for and permitted by the An Bord Pleanala
Decision 290572471. This is the clear purpose of the condition 14. It is also important to have
regard to the clear absence of any restriction, within the conditions attached to the parent
planning permission, with regard to future exempted development. The clear interpretation of
the planning permission, as per the principles applicable, does not restrict the development of
the rear extension.

It is my view that by examining the purpose and stated reason for the condition, it is clear that
the rear extension to 18 Qakley does not conflict with condition 14.

| ask the Bord to concur that condition 14 places no restrictions on future ‘exempt development
rights’ of 18 Oakley Square. It is my view that the rear extension to 18 QOakley Square is
restricted in any way by condition 14.

1.2 Absence of Precedent

The appellant states that there is no precedent for similar development on the west side of
Oakley Square (page 3). There is unequivocal planning precedent in Oakley Square for similar
development. | ask the Bord to consider there are 3 similar dwellings in Oakley Square that
have extended to the rear garden (10, 14, 23) in a very similar fashion to 18 Oakley Square.
The Bord should review the fact that none of properties (10, 14, 23) sought planning
permission, as the rear extensions are unambiguously ‘exempt development'.

1.3 Inconsistency of Appearance and Character

The appellant states the rear extension to no. 18 Oakley Square is inconsistent with the
appearance and character of surrounding structures. The appellant states the rear extension
is ‘inconsistent with the entire west facing line of Oakley Square whose glazing is strictly
restricted by the above mentioned planning permission’ (page 3).

| disagree with the appellants argument that the rear extension to no.18 is inconsistent with
the entire west facing line of Oakley Square (houses 15, 16 17). | ask the Bord to review that
these 3 dwellings (houses 15, 16 17) that make up the west facing block of houses have large
windows / doors at ground floor level that face west to the appellants dwelling. The appellant
misunderstands the purpose of condition 14 in this regard.

| ask the Bord to consider that the rear extension to no. 18 is very comparable in shape, size,
materials and context to other rear extensions noted at 10, 14 and 23. | therefore consider that
the rear extension at 18 Oakley Square is fully consistent in appearance and character with
adjoining development in this regard.



1.4 Observations from 18 Oakley Square

The appellants state that the AKM submission on the appellants Section 5 (0042/20) fails to
address arguments set out by the appellant. | disagree with the appellant and | ask the Bord
to review our submission.

The appellant also makes reference to a Section 5 (0005/20) submitted by Mauro Fiorio Pla &
Giorgia De Maio and claims that the application form was not filled in correctly in relation to
‘planning history’. | ask the bord to review the Section 5 application and at the time of the
Section 5 application 0005/20 was submitted on the 03/01/2020, there was no planning history
on the subject site at 18 Oakley Square’. It is my opinion that the form was correctly filled in
by the applicants. | stand over my submission to the planning authority.

1.5  Shortcoming of Planners Section 5 Decision

The appellants states that their arguments were not adequately addressed or responded to
by the planner who determined the Section 5 (0042/20). | consider the planning issues in this
case are not complex and are very straight forward. | have reviewed the assessment by the
planning authority and | consider that all the relevant planning issues were comprehensively
assessed. | do not see any deficiencies in the Section 5 assessment by the planning authority
as alleged by the appellant.

The appellants make reference to 7 legal cases. While voluminous, | ask the bhord to
acknowledge that none of the cases referred to by the appellant can be considered
comparable to this domestic referral case. The majority of cases referred to involve much
larger sites and more complex planning issues and are not relevant.

1.6 Failure to Provide Reasons

The appellant states the planners Section 5 assessment (0042/20) fails to provide reasons
and fails to respond to the arguments made by the appellant. As stated already | do not see
any deficiencies in the Section 5 assessment by the planning authority. The planner makes
full reference to the Planning and Development Regulations 2001, Schedule 2, Part 1
Exempted Development - General - Development within the Curtilage of a House Class 1. It
is simple fact that the planner has reviewed the Section 5 application by the appellant and has
made the correct decision to determine that the rear extension to 18 Oakley Square is ‘exempt
development’ with regard to the planning and development regulations.

The planner makes a thorough appraisal of the entirety of the appellants Section 5 application.
The planners report (0042/20) confirms he has fully reviewed the application form, cover letter,
site plans, photos and all summitted appendices by the appellant.

The planner also clearly makes reference to Article 9 (1) (a) of the Planning and Development
Regulations Restrictions on Exemptions where works (i) Contravene a condition attached to
a permission under the Act or be inconsistent with any use specified in a permission under the
Act. | ask the Bord to refer to the planners assessment that states as follows:
“The above condition (no. 14} does not fimit glazing within future extensions nor does
it remove exempt development rights for rear extensions. | therefore consider the
subject extension would not contravene the above condition”.

The planning authority has properly assessed the Section 5 application and has given clear
reasons for its decision. It has fully considered the appellants views and has provided clear

3



direction on the decision to declare the works ‘exempt development’. | concur with the planning
authorities decision on the rear extension.

2.0  Other Appeal Issues

The appellant raises a number of other items in this voluminous appeal. | wish to comment on
the foliowing matters below.

21 Section 5 (0005/20)

The appellant requests that the Bord reconsider and set aside the Section 5 decision under
0005/20 by the planning authority. While it is noteworthy that the planning authority came to
the same conclusion in respect of both section 5 applications, the appellant is restricted from
making such a request of the Bord.

The proper avenue for the challenging of that decision is by way of the Judicial Review process
and certainly not in the indirect fashion in which it has been brought here, on the back of an
appeal regarding a separate and distinct decision of the planning authority. The appellant is
precluded from reagitating this issue before this forum. Furthermore, this planning matter has
therefore been fully determined by the planning authority and procedurally cannot be set aside
by An Bord Pleanala.

| ask the Bord to dismiss the appellants request.
2.2 Oral Hearing

1 am surprised that an Oral Hearing has been requested by appellant on this referral. This a
simple planning matter for determination. | am not aware that an Oral Hearing has ever been
granted by An Bord Pleanala for a Referral regarding an exempt extension. | ask the Bord to
refuse the appellants request for an oral hearing.

23 Exempt Development Rights

The appellant is notably silent on other fundamental planning matters including the exempt
development rights of Mauro Fioric Pla & Giorgia De Maio. The parent planning decision
290572471 did not contain any planning condition that ‘de-exempts’ future development at 18
Oakley Square. The rear extension is considered to be ‘exempt development' and is not
restricted by condition no.14.



3.0 Conclusions

[ consider the single storey rear extension to 18 Oakley Square to be ‘exempt development’.
| consider the rear extension meets all of the conditions and limitations of Class1 of Schedule
1, Part 1 of the Planning and Development Regulations.

The planning authority have now made 2 determinations on this planning matter. On both
occasions the planning authority has considered that the rear extension to 18 Oakley Square
is ‘exempt development'. | ask the Bord to concur with our view that is the consistent view of
the planning authority.

The planning authority has properly assessed the appellants Section § application (0042/20)
and has given clear reasons for its planning decision. It has fully considered the appellants
views and has provided clear direction on the decision to declare the works ‘exempt
development’.

The subject site is not a protected structure and there are no planning restrictions or
environmental sensitivities regarding this domestic development.

A wide range of legal cases has been raised by the appellant in this Section 5 referral. |
consider the majority of the planning cases referred by the appellant are not comparable to
this case.

| ask the Bord to dismiss the appellants appeal and determine that the rear extension to 18
Oakley Square is development, and is ‘exempt development’ within the meaning of the
Planning and Development Act 2000, as amended.

Jong Kim MIPI
AKM Design
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Your details

1. Appellant's details (person making the appeal)

Your full details:

(a) Name Cliona Cleary
(b) Address 26 Charleston Avenue
Ranelagh
Dublin 6
DOBHW31
AN BORD PLEANALA
20
11 MAR 2020
Agent’s details LTR DATED FROM
LDG- .
ABP- —

2. Agent’s details (if applicable)
If an agent is acting for you, please also provide their details below. If you

are not using an agent, please write “Not applicable” below.

(a) Agent's name Terence Doyle

Planning Appeal Form
April 2019 Page 1 of 6
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(b) Agent's address | Malcomson Law Solicitors ]
The Atrium
Shamrock Plaza
Green Lane

Carlow

=

AN BORD PLEANALA

11 MAR 2020
FROM

LTR DATED
LDG-
ABP-

Planning Appeal Form
April 2019 Page 2 of 6
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Postal address for letters

During the appeal we will post information and items to you or to your
agent. For this appeal, who should we write to? (Please tick v one box

only.)

You (the appellant) atthe | O | The agent at the address in v
address in Part 1 Part 2

Details about the proposed development

(a)

(b)

(c)

Please provide details about the planning authority decision you wish to
appeal. If you want, you can include a copy of the planning authority’s

decision as the appeal details.

" S—

Planning authority / - HORD PLEANALA

(for example: Ballytown City Council)

Dublin City Council 11 M
AR 2020

LTR DATED

Planning authority register reference nu
(for example: 18/0123)

0042/20 '

Location of proposed development

(for example: 1 Main Street, Baile Fearainn, Co Ballytown)

18 Oakley Square, Ranelagh, Dublin 6. l

Planning Appeal Form
April 2019 Page 3 of 6



¥l 10
- &
)

31o

HgeS

H 1 £~ e o &3
IE26038 B Dty &

Al FET

ol My ma R 4
Y 'J EEW I S ¢

- [ B . il it | A ] 3
. h & e N BT ey E= ]
Ca DAgoYy Bl Jucue el

v o - gy 5 .
24 Lt k ¥ gf..u M Ee ! b5 ¥
s po - - ey A ¥ ST
£f e 3 Y i T e LDV ki £iv)
il COYYE It 28 potEe s

BELLOIE DEE {2}
: + I A iz oye e
i B = 1
e v | at & ?

$07 IRaUgA gn ngid

efog v

1.’;; -



Appeal details

5. Please describe the grounds of your appeal (planning reasons and
arguments). You can type or write them in the space below or you can

attach them separately.

Please find the grounds of the appeal in the attached cover letter titled:
RE: REFERRAL OF SECTION 5 DECLARATION - DUBLIN CITY
COUNCIL REG REF 0042/20 - 18 OAKLEY SQUARE, RANELAGH,
DUBLIN 6.

Planning Appeal Form
April 2019 Page 4 of 6
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Supporting material

6. If you wish you can include supporting materials with your appeal.

Supporting materials include:

photographs,

plans,

surveys,

drawings,

digital videos or DVDs,
technica! guidance, or

other supporting materials.

Acknowledgement from planning authority
(third party appeals)

7. Ifyou are making a third party appeal, you must include the

acknowledgment document that the planning authority gave to you to

confirm you made a submission to it.

Fee

8. You must make sure that the correct fee is included with your appeal.

You can find out the correct fee FQ include in our Fees and Charges Guide
on our website. AN BORD PLEANALA
11 MAR 2020
LTR DATED
F
LDG- ROM
ABP-

Planning Appeal Form

April 2019

Page 5 of 6
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Oral hearing request

9. Ifyouwishto request the Board to hold an oral hearing on your appeal,
please tick the “yes, | wish to request an oral hearing” box below.
Please note you will have to pay an additional non-refundable fee of
€50. You can find information on how to make this request on our
website or by contacting us.
If you do not wish to request an oral hearing, please tick the “No, | do not
wish to request an oral hearing” box.
Yes, | wish to request an oral hearing
No, | do not wish to request an oral hearing E
AN BOR
D
PLEANALA
1
Troey | TR 2020
LDG- -_-—"-'-- FROM
ABP. =
\ 0
| | _ lain® 2
NALA has awarded this document its Plain English Mark P aln‘ v
Last updated: April 2019. EnghSh
Approved by NALA

Planning Appeal Form
April 2019 Page 6 of 6



WG ¥ i
r-. % ' Fy 3 LY ~ L B f - 3
57 ¥ P leedpas of dzhvy o
‘ A $
82 ¥ ¥ E 1 13 L PR TR bouf R 2 1P en s
2 5 {
i o =
R ® :3‘ -‘- % 4 . 3 F ¥
N N T 7S S A SRR e X 9] i
. }
; - TR : o ,".'-—u
.-‘ ok |
-
& ¥ -4 ‘
Kl o Ex
o - S » I8 £
kT HE i e SELRYL N
. B + e o o i
[t PR Y ST T g TR ey 3 o
-
.
Fig % . &
. PR W2 ] "lv:, 2 t:.; )
N, o Sl 34 S TER TGSt oF 1 sl =1
4 =3 Mo W@ -.;-'l"-‘\.vz:"'- B ]
i
-
j
e
£
— ;
N . B
{ S0 PR AN e a1 I,
i AEER =20 sl el tneraanh I pehigws
d\:taig o . i ¥ LAY D
A
- . T e ~ . i
. 40 I8 ety




The Secretary, LTR DATE FRO
An Bord Pleanala, M

64 Marlborough Street, ABP \
Rotunda, \

Dublin.

11 MAR 209

D01 V902

9™ March 2020

Our client: Cliona Cleary, 26 Charleston Avenue, Ranelagh, Dublin 6

Dear Sir/Madam,

RE:

1.0

REFERRAL OF SECTION 5 DECLARATION - DUBLIN CITY COUNCIL REG REF
0042/20 - 18 OAKLEY SQUARE, RANELAGH, DUBLIN 6

INTRODUCTION

We act on behalf of Ms Cliona Cleary who wishes to appeal against Dublin City
Council’s Declaration of 14" February 2020 deeming that that the construction of an
extension to 18 Oakley Square, Ranelagh, Dublin 6, is exempted development, a
property bounding the Appellant’s residence at No. 26 Charleston Avenue, Ranclagh.

The question is whether the recent extension which includes large windows at the
western elevation to the western fagade of 18 Oakley Square constitutes development
and, if so, is it exempted development having regard to condition 14 attached to a
previous permission, ABP Ref. 29/5/72471 which is appended herewith (Appendix 2).

Please be advised that the planning status of the development is currently under legal
challenge by the Appellant pursuant to Section 160 of the Planning and Development
Act, 2000 and an interim injunction has been granted by the Circuit Court. In the
circumstances, we request that the Board determine this Referral/Appeal at its earliest
convenience. Please also note that an earlier section 5 application was submitted by
the owners of the subject property (Dublin City Council Ref. 0005/20). That section 5
differs substantially from the Section 5 application made by the Appellant. The question
asked in the previous application was however different from that made in this referral.
The question asked in the Section 5 application submitted on behalf of the Appellant
(dated 17/01/2020) was as follows:

Whether the recent extension which includes large windows at the Western elevantion
to the Western facade of Oakley Square constitutes developmeni having regard to
planning Condition 14 attached to a previous planning application Ref ANB
29/05/2471. (Appendix 2)

The question asked in the Section 5 application submitted by the owners of 18 Oakley
Square was as follows:

Referral DCC Ref, 0042/20
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2.0

2.1

Single storey flat roof extension to the rear of the house totalling 26.5 sqm. (Appendix
3)

The Application Form in relation to the previous referral was signed by one Nicola da
Ponte on behalf of the owners of 18 Oakley Square. Mr Da Ponte replied “No” to the
specific question asked in relation to whether there were previous applications on the
site. That is incorrect, insofar as the existing house at No. |8 Oakley Square was
authorised by ABP Ref. 29/5/72471. The Planner’s Report on the previous section §
application (dated 17/01/2020) also states under the heading ‘Planning History’: “no
relevant planning history”.

The Planner’s Report (dated 4™ February 2020) in relation to the Appellant’s referral
(Ref. 0042/20) does however acknowledge that there is a previous planning permission
on the site namely Ref. PL 29/5/72471.

The grounds for appeal are set out hereunder and the following appendices are enclosed:

o Appendix 1: A copy of Dublin City Council’s Declaration dated 14™ February
2020 issued to the Appellant together with Planner’s Report;

o Appendix 2: Section 5 application of the Appellant dated 17/01/2020 together
with enclosures: a} Photographs of the development at 18 Oakley Square; b)
Planning Permission ABP Ref: 29/05/2471; ¢) Composite drawing and report
prepared by Stephen Tierney Architect; d) Extracts from Dublin City Council
Development Plan 1980; ) Site location map.

o Appendix 3: A copy of the Section 5 application of the owners of 18 Oakley
Square - Mauro Fiorio and Giorgia de Maio - dated 02/01/2020 together with
the Planner’s Report.

o Appendix 4: Submission made by Nico DMM@@R %&ﬁl betrakf
of the owners of Oakley Square in relafion to the application 0 AEEQQE
the Appellant.
11 MAR 2020
LTR

GROUNDS OF APPEAL LDG DATED'-—-—-—-_.. FROM —
The Appellant challenges the Planning Authofit¥?8- %@mmat the develTopment |is
exempted development the grounds of appeal are summariscd Teremmder—the=AppeHant.also

relies on the arguments including legal submissions made in the Section 5 application and in
the within appeal and a booklet of the relevant legal authorities is enclosed herewith.

Contravention of planning condition 14 in ABP Ref. 29/5/72471:

The development conflicts with and/or is contrary to a condition attached to a previously
implemented permission relating to development of Oakley Square, which includes 18 Oakley
Square (and extends to the garden of 18 Oakley Square upon which the extension has been
constructed). The Appellant shares a boundary fence with 18 Oakley Square and the rear of the
Appellant’s property faces the development the subject of this appeal. The Condition which is
germane to the within appeal is Condition 14 of the said permission. Condition 14 provides as
follows:

“No windows shall be provided, now or in the future, in the indicated blank facades of
the new residential blocks, save where such are shown on the loa'ged plans.

Reason: In the interests of residential amenity.”
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2.2

2.3

2.4

The basis for asserting that the development contravenes this Condition is detailed in the
documents attached to the Section 5 application to which the Board is respectfully referred.

In summary, the stated purpose/reason for the inclusion of Condition 14 in the permission was
to protect the residential amenity of neighbouring properties, and those same considerations
apply now. The glazed fagade extension would adverscly impact the amenity and privacy of
the Appellant’s property and depreciate its value. It would give rise to close line-of-sight views
from the kitchen and dining area of 18, Oakley Square into two bedrooms, a bathroom and
landing at 26 Charleston Avenue. The Appellant resides with her husband and children in the
said property. It is submitted that the development would lead to unwanted overlooking from
the Appellant’s property to a fully exposed kitchen and dining area, typically the area of highest
activity in the home. It would also lead to noise exposure via the sliding-glass door, when open.

Tt is contended that an extension which includes floor to ceiling glazing on the western fagade
is contrary to the letter and purpose of Condition no. 14 and is therefore not exempted
development pursuant to Article 9 of the Planning and Development Regulations, 2001.

Absence of precedent

There is no precedent for similar development on the West facing side of Oakley Square. There
are no extensions to the properties adjacent to 18 Oakley Square which run parallel to
Charleston Avenue. Along this side of Oakley Square are houses 15, 16, 17 and 18 (the subject
of this referral); none have extensions, windows or doors that contravene Condition 14. The
house at No. 18, Oakley Square is a corner unit located where two sides of Qakley Square meet.

There is one property on the North side of Oakley Square which has a small conservatory
extension but this property does not back onto any other dwellings and is not visible from any
neighbouring property. It does not therefore impact the amenity of any neighbouring property
and is not an cxtension of a blank facade. This conservatory/extension does not therefore
constitute a precedent upon which the owners of 18 Oakley Square are entitled to rely.

Inconsistency of appearance and character

Section 4 (1) (h) of the Planning and Development Act, 2000 provides that certain types of
development do not require planning permission including:

“development conmsisting of the carrying oul of works Jor the mainienance,
improvement or other alteration of any structure, being works which affect only the
interior of the structure or which do not materially qgffect the external appearance of
the structure so as lo render the appearance inconsistent with the character of the
structure or of neighbouring structures”

The Appellant’s Section § reference (Ref 0042/20) outlines that this development involves the
installation of large floor to ceiling glazing over the full extent of the extension of the blank
western fagade where no windows exist at present and is entirely inconsistent with the
materiality of the western fagade prior to its extension, that being a window-less wall of plain
white render. Indeed, it is inconsistent with the entire west-facing line of Oakley Square whose
glazing is strictly restricted by the above-mentioned planning permission.

It is also inconsistent with the character of surrounding structyfk@s o (Ridade @EA‘N&QQW@

bystander looking at the pre-construction and post ¢ nstruction photographs of the western
elevation of no. 18 could not fail to notice the significant differences between the shape, form,
materials and construction of the pre-existing and postfextension structure.

11 MAR 2020

Observation from the Owners of 18, Oakley Square
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2.5

The owners of No 18 Qakley Square submitted an Observation on the Appellants® Section 5
reference (Ref 0042/20), which includes a report by AKM and a report by Nicola De Ponte
(Appendix 4). Neither of those reports address the arguments set out in the Appellants’ Section
5 Cover Letter or the supporting case law.

Nicola De Ponte’s report also refers to a Section 5 Declaration (EXPP 0005/20) issued on foot
of the application made by the owners of 18 Oakley Square. That application was prepared and
signed by Nicola Da Ponte. The said Mr Da Ponte replied in the negative to a question asking
“Were there previous planning applications on this site?”. Mir Da Ponte replied ‘No’. Further,
in the Planners Report in respect of the Declaration issued to the owners, the Planner siated
under the heading ‘Planning History” “No relevant planning history”. The owner’s reference
therefore appears to have been determined without reference to ABP Ref. PL 29/5/72471.

In addition, in the report prepared by AKM’, in quoting Condition No. 14, does not refer to the
reason for the attachment of the condition which is “interest of residential amenity”.

Shortcomings of Planner’s Section 5 Decision

The Appellant’s arguments were not addressed or responded to by the Planner who determined
the Appellants’ Section 5 reference. The Planner’s Report (Appendix 1) gives no indication
that they were even considered. It should be noted that:

e Although the Planner agreed that the western side elevation of No. 18 Oakley
Square is one of the aforementioned blank facades - “Ir would appear the
western side elevation of No. 18 Oakley Square is one of the aforementioned
blank fagade...” (Planner’s Report 04/02/2020 p. 3) - the Planner did not
address the Appellant’s assertion that the development is an expansion of 18
Oakley Square involving the enlargement of the West-facing fagade, and that
via this extension of the blank fagade it is therefore caught by the scope of the

Condition.

e There is no evidence that the Planner considered the purpose of the reason for
Condition 14, which was “in the interest of residential amenity”. In this regard,
the Supreme Court judgment in Kenny v Dublin City Council [2009] IESC 19
should be noted. In that case, the Supreme Court held that it is appropriate to
adopt a purposive approach to interpreting planning conditions.

o  The Planner failed to consider or attach due weight to the principles applying to
interpretation of a planning permission. In this regard, the Supreme Court case
of Lanigan v Barry [2016] IESC 46 should be noted. The said decision
emphasises a “text in context” approach to interpretation of planning
permissions. The Court held that *.. the ‘text in context’ approach requires the
Court to consider the text used in the context of circumstances in which the
document concerned was produced including the nature of the document itself’
[para 3.11 of judgment].

e The Planner failed to engage in any analysis of and/or address the context in
which the original western faqadei of g twas-te-be.windowless in the
interests of residential amenities” JAs t e%ggﬁalm@,q ¥ g5 prepared
by Tierney Haines Architects make clear, the extension to the%a%éiis located
no farther from the rear of the hpuse at No. 26 Charleston Avenue than the

original facade. T1 MAR i)
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2.6

e The Appellant’s assertion, that the development should not be considered
exempted development due to its material impact to the character of both the
structure itself and that of its neighbouring structures, was not addressed by the
Planner.

In the circumstances, it is submitted that the development of windows on the
extension to the fagade is contrary to the purpose of the planning Condition and
it seems clear that at the time of attaching the Condition the Board was satisfied
{hat the inclusion of windows was contrary to local residential amenities.

Failure to provide reasons:

No reasons are given by the Planner in his report (or in the Declaration) for his failure
to respond to and/or address the siubmissions made on behalf of the Appellant in her
Section 5 application. The only observation made by the Planner was :

« Condition 14 of An Bord Pleanala decision PL 29/5/2471 does not relate to the subject
extension.”

The arguments advanced by the Appellant are not addressed however and no reasons
are given for the rejection of those arguments other than a bald statement to the effect
that the Planner did not believe that the extension contravened Condition 14. This being
s0, it is submitted that the decision of the Planning Authority is deficient having regard
to decision of the Supreme Court in Balz v An Bord Pleanala [2019] IESC 90. That
case concerned judicial review proceedings in relation to a decision of An Bord
Pleanala allowing the erection of wind turbines in County Cork. The Appellants argued
that the Inspector and therefore the Board, had failed to consider material which had
been submitted by the Appellants in relation to specific guidelines regarding wind
energy. The Supreme Court held that the arguments should have been addressed and
Mr Justice O’Donnell stated:

“It is a basic element of any decision-making affecting the public that relevant
submissions should be addressed, and an explanation given why they are not
accepted, if indeed that is the case.” (para 57)

The above decision was applied by Mr Justice McDonald in Stiabh Luachra v ABP
[2019] [EHC 888. That case concerned proceedings challenging the development of a
wind farm and in considering the obligation of a decision making authority to consider
submissions made by a given party in a planning application, the Court stated:

“What seems to me to be crucial is that the points made in the submissions
should be addressed. In circumstances where there will frequently be an overlap
between submissions made by one observer and another it seems 1o me that it
would not be necessary to adgres: abmission by name so long as the

. . . - g L1
substantive points made in th sztbﬁﬁrm@cyl.@ﬁrﬁﬁm dressed.
[Para 38] ' LA

It is submitted that the Planning Authority failed in its duty as a decisi{on-making
authority to consider the Applicant’s submission ajq&ff&n'i’tomtify the reaéons for not
accepting those arguments. The Pl llrﬁméAﬁﬁﬂk__lprity appg rs to have disr;égarded the
significance of the prior planning ps rﬁﬁ&sj,gg_rele{f?ﬁf tol %&kleyﬁqg@p ‘and appears
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to have disregarded the impact of the development on neighbouring properties
notwithstanding the restriction on windows attached to 18 Oakley Square.

30 CONCLUSION

For the reasons outlined above it is submitted that the extension to the western facade
of the property at 18 Oakley Square constitutes development and is not exempted
development, as it contravenes a condition attaching to ABP REF. PL 29/5/72471. The
Appellant submits that the decision of the Planning Authority should be set aside and
the Appellant invites the Planning Authority to consider also the prior Section 5
determination (dated 21/01/2020) having regard to inter alia, the temporal proximity of
both determinations. It is submitted that purpose of Condition 14 is to regulate
development “now or in the future” affecting the western blank fagade/elevations on
the site. The extension to the property clearly involves an extension to the western
fagade and it would be illogical to prevent the installation of windows in one part of the
Western fagade and at the same time to allow the installation of windows in another
part of the Western facade.

The Appellant requests an Oral Hearing as part of the process as this might serve to
assist the Board in determining the matter. A cheque for €270 representing the fee for
processing this Referral and a Request for an Oral Hearing is enclosed.

We will be happy to provide any clarification of further information as may be desired
by the Board.

Yours faithfully,

Mr Terry Doyle
Malcomson Law Solicitors
The Atnium

Shamrock Plaza

Carlow

b
LTR DATED MAR 2020
LDG- —————FROM







APPENDIX 2:

Application for Declaration dated (dated 17/ 01/2020) with accompanying submission together
with enclosures : a) Photographs of the development at 18 Oakley Square; b) Planning
Permission dated 10" February 1987; ¢) Composite drawing and report prepared by Stephen
Tierney Architect; d) Extracts from Dublin City Council Development Plan 1980; e) Site
location map.

AN BORp PLEANALA

M
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DECLARATION ON DEVELOPMENT & EXEMPTED DEVELOPMENT

Wi
¥ oW
Gorinairie Cathmct SECTION 5 APPLICATION FORM

Bhails Atha Clatn
Buettn Gy Ceuneil

NAME OF APPLICANT,  Cal=\ 0 &3 A Gl BALRN/
ADDRESS OF APPLICANT: 2 6 CUARLEST v &VB  DUE
AR AW budlaivg 6

EMAIL ADDRESS: _{.¢ ;.\e,,&.[g: @\o\w\,:'g a0 e

TELEPHONE NO. Day02% AZHA T O Mobie: _ (0 & ""; AgI\AT o

NAME OF AGENT AND AGENT'S ADDRESS: "L € &4 { N &
SALL L 004 S0 LLAWS \-m{@ AR@VORA oo bid oF Gk low
TELEPHONE NO. Day: 2 4 R1% 1%Ly 5 Mobile:

ADDRESS FOR CORRESPONDENGE {if different from above)

LocATiON oF susJsecT siTE: & B OAMLE&J% / S aw -
AN ELAoW . DUdLir b / LE4~4L4

s this a Protected Structure or within the curtilage of a Pro

Structure?

If yes, has a Declaration under Section 57 of the Planning
2000 been requested or issued for the property by the Planning

Please provide details of works (where applicable) or proposed development.
{Note: only works listed and described under this section will be assessed under
this section 5 application. Use additional sheets if required.)
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TELEPHONE NO. Day: (2 6412134y & Mobile!

ADDRESS FOR CORRESFPONDENCE (if different from above)

LOCATION OF SUBJECT SITE: _+ & @@%L&L‘,Eb{ LCOvakn&
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Is this a Protected Structure or within the curtilage of a Protected
Structure? @

If yes, has a Declaration under Section 57 of the Planning & Development Act
2000 been requested or issued for the property by the Planning Authority?

Please provide details of works (where applicable) or proposed development.
(Note: only works listed and described under this section will be assessed under
this section 5 application. Use additional sheets if required.}
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List of plans, drawings etc. submitted with this application
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Please state Applicant’s interest in this site: () v w2 a&\g ,@ WM % 2

If applicant is not owner of site, please provide name & address of owner: VAN \ Qd(g'
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Are you aware of any enforcement proceedings connected to this site?
If so please supply details:

o

Where there previous planning application/s on this site? \{E <
If so please supply details:

Signed (:/QAW (;QLU\M’; pate_ | F (m ﬁflofc’;c)

NOTES

Application shall be accompanied by 2 copies of site {ocation map with site clearly
outlined in red and a fee of €80.00. Please submit 2 copies of any additional
plans/reports elc. you may wish to include as part of the application.

Application shail be edto: Dublin City Council, Planning Registry

d
m\,v&vic ffices, Wood Quay, Dubiin 8.



Senior Executive Officer
Planning Department
Dublin City Council
Civic Offices

Wood Quay

Dublin 8

Friday 17% January 2020
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Dear Sir/Madam,

Re: Section 5 Reference in respect of :
Ranelagh, Dublin 6

1.6 INTRODUCTION
1.1 Purpose of Application

f £6 Charleston Avenue,
akley Square, Ranelagh,

I! act on behalf of Adrian Wrixon and Cliona Cle n-.\
Ranelagh, Dublin 6 whose property is tocated to the west 0F¥g
Dublin 6.

The owners of No. 18 Qakley Square, Ranelagh, Dublin 6 are carrying out development at their
property at present comprising of an extension to the western facade of their property which
includes large floor to ceiling windows facing towards the rear of my client’s property and
damages the residential amenity of the parties’ property at 26 Charleston Avenue. Photographs
taken from the said bedroom windows showing the extent of the development are attached at
Appendix A.

Tt is considered that the development does mot come within the scope of the planning
exemptions in the Planming and Development Regulations, 2001 on the basis that the
development includes windows on an extension of/to the western blank fagade of No. 18 Oakley
Square and that is contrary to a planning condition attaching to a previous permission regulating
development “new or in the future” affecting the western blank fagade/elevations on the site.

It is also considered that the development does not come within the scope of section 4 (1) (h)
of the Planning and Development Act, 2000 as it comprises of a substantial (c. 26 sq m)
extension that will substantially alter the character of the structure and is inconsistent with the
character of the adjoining property at Oakley Square which does not have any extension.

No planning permission has been sought for the development.

Further the owner(s) of 18 Qakley Square submitted an application for a Section 5 Declaration
in respect of the same property on or about 3 January 2020. The application form for that
Declaration states, in reply to the question:

“Where there previous planning application/s on this site? ‘NO'.”

This is incorrect; there is a previous planning application on the site.

Pursuant to the relevant regulations, my client is not entitled to make any observations on-the
Section 5 reference submitted by the owners of 18 Oakley Square and in these circumstances.
I have been instructed to request a Declaration from Dublin City Council seeking clarity on
whether the recent extension (which includes large -windows at the western elevation) to the
western fagade of 18 Oakley Square constitutes development .and, if so, is it exempted
development having regard to planning condition 14 attached to a previous planning application

* Terry Doyle, Malcomson Law Salicitors, The Atrium, Shamrock Plaza, Green Lane, Carlow
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2.1

relating to the site (granted by the Board by Order dated 10% F ebruary 1987 Ref. 1369/86 / ABP
- Ref. 29/5/72471)?

STATUTORY PROVISIONS

The key relevant statutory provisions relating to the proposed development are set out below.
Please note that any extracts/references to the Planning and Development Act, 2000 or the
Planning and Development Regulations, 2001 in this document mean the Planning and
Development Act, 2000 as amended (where. it has been amended), and the Planning and
Development Regulations, 2001 as amended (where the regulations have been amended).

Planning and Development Act
Section 2 (1) of the Planning and Development Act, 2000 states, inter alia, that:

“alteration” includes - (a) plastering or painting or the removal of plaster or stucco,
or (b) the replacement of a door, window or roof that materially alters the external
appearance of a structure so as to render the appearance inconsisteni with the
character of the structure or neighbouring structures”

“works™ includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal and, in relation to a Protected structure or
proposed protected structure, includes any act or operation involving the application
or removal of plaster, paint, wallpaper, tiles or other material to or Jrom the surfaces
of the interior or exterior of ¢ structure.”

“use”, in relation lo land, does not include the use of the land by the carrying out of
any works thereof”

“exempted development” has the meaning specified in section 4”

“unauthorised use” means, in relation to land, use commenced on or after 1 October
1964, being a use which is a material change in use of any structure or other land being
development other than — (a) exempted development (within the meaning of section 4
of the Act of 1963 or section 4 of this Act), or b) development which is the subject of a
permission granted under Part IV of the Act of 1963 or under section 34, 37G or 37N
of this Act, being a permission which has not been revoked, and which is carried out
in compliance with that permission or any condition to which that permission is
subject”

“unauthorised works ” means works on, in, over or under land commenced on or after
I October 1964, being development other than — (a) exempted development (within the
meaning of section 4 of the Act of 1963 or section 4 of this Act), or (b) development
which is the subfeCl of dpermission granted under Part IV of the Act of 1963 or under
' Fﬂh 37NYof this Act, being a permission which has not been revoked,
1s carvied out iy compliance with that permission or any condition to which
h“ 30 at permission is subject’




2.2

“ .. except wheve the context otherwise requires, the carrying out of any works on, in,
over or under land or the making of any material change of use of any structures or
other land.”

Section 4 (1) of the Planning and Development Act 2000 provides that:
“the following shall be exempted development for the purposes of this Act -...”
Section 4 (1)(h) of the Planning and Development Act 2000 provides that:

“development consisting of the carrying out of works for the maintenance, improvement
or other dlteration of any structure, being works which affect only the interior of the
structure or which do not materially affect the external appearance of the structure so
as 1o render the appearance inconsistent with the chavacter of the structure or of
neighbouring structures”

Section 4 (2) of the Planning and Development Act 2000 provides that:

“(a) The Minister may by regulations provide for any class of development fo be
exenpted development for the purposes of this Act where he or she is of the opinion
that — (i) by reason of the size, nature or limited effect on its surroundings, of
development belonging to that class, the carrying out of such development would not
offend against principles of proper planning and sustainable development, or (ii) the
development is authorised, or is required to be authorised, by or under any enactments
(whether the authorisation fakes the form of the grant of a licence, consent, approval
or any other type of authorisation) where the enactment concerned requires there to
be consultation (howsoever described) with members of the public in relation io the
proposed development prior to the granting of the authorisation (howsoever
described).

(b) Regulations under paragraph (a) may be subject to conditions and be of general
application or apply to such area or place as may be specified in the regulations.

(¢} Regulations under this subsection may, in particular and without prejudice to the
generality of paragraph (a), provide, in the case of structures or other land used for a
purpose of any specified class, for the use thereof for any other purpose being exempted
development for the purposes of this Act”

Section 4 (3) of the Planning and Development Act, 2000 provides that:

“A reference in this Act to exempted development shall be construed as a reference fo
development which is — (a) any of the developments specified in subsection (1), or (b)
development which, having regard to any regulations under subsection (2), is exempted
development for the purposes of this Act.”

Section 5 (1) of the Planning and Development Act 2000 provides that:

“If any question arises as to what, in any particular case, is or is noi development or
is or is not exempted development within the meaning of this Act, any person may, on
payment of the prescribed fee, request in wr M
a declaration on that question, and that perspn 9hMBQﬂDhPﬂEm Mrizy '

any information necessary to enable the autRority to make its decision on the matier.”
Planning and Development Regulations, 2001

Article 3(4) of the Planning and Development Reguations 2001 st!at!as%@ 2020
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“In these Regulations, any reference to a permission under the Act shall include a
reference lo a permission under the Act of 1963, and any reference to conditions to
which a permission is subject shall be construed accordingly.”’

Article 6(1) of the Planning and Development Regulations 2001 states that:

“Subject to article 9, development of a class specified in colummn 1 of Part I of Schedule
2 shall be exempted development for the purposes of the Act, provided that such
development complies with the conditions and limitations specified in column 2 of the
said Part 1 opposite the mention of that class in the said column ].”

Article 9(1)(a)(i) of the Planning & Development Regulations 2001 states that:

“Development to which article 6 relates shall not be exempted development for the
purposes of the Act — a) If the carvying out of such development would — (i) contravene
a condition attached to a permission under the Act or be inconsistent with any use
specified in a permission under the Act” ...

3.0 DISCUSSION
The Extension to the Blank Western Facades/Elevation Constitutes Development

As outlined above Section 3(1) of the Planning and Development Act, 2000, defines
‘development’, except where the context otherwise requires, ‘as the carrying out of any works
on, in, over or under land or the making of any material change in use of any structures ov
other land’.

Section 2(1) of the Act defines “works” as mcluding: “. . . any act or operation of construction,
excavation, demolition, extension, alteration, repair or renewal and, in relation fo a protected
structure or proposed protected structure, includes any act or operation involving the
application or removal of plaster, paint, wallpaper, tiles or other material to or from the
surfaces of the interior or exterior of a structure.

The development in this case includes the installation of large floor to ceiling windows on an
extension of the blank fagade/western elevation of 18 Oakley Square, Ranelagh, Dublin 6,
which constitutes an act or operation of construction, extension, alteration, repair or renewal
and therefore, constitutes development.

Exempted Development under the Planning and Development Regulations, 2001

Development is Contrary to a Previous Condition Attaching to a Permission

anning and Development Regulations, 2001 states that development to which

1 relates sRall not be exempted development for the purposes of the Act — a) If the

\&%ing out of such\development would - (i) contravene a condition attached to a permission
?‘0? under the Act or be intpnsistent with any use specified in a permission under the Act.

Arti

O
ps\e In this@e, th ent contravenes and/or is inconsistent with the use of the property
fc‘c a_eondition aftached to the Board’s Decision of 10® February 1987 (DCC Ref

ied i
\\ 9/8 Q?\é%f’ . 29/572471 (Copy at Appendix B)) in respect of a development at Oakley

L

Squar€, wi no. 18 Oakley Square on the following basis:

0&0 uare was constructed pursnant to a planning permission granted by Decision of
e w w-Bord Pleanala dated 10" of February 1987 whereby the Board granted permission for
AR o

w4 4



development for the erection of a two-storey development comprising twenty six units
around landscaped gardens and the demolition of numbers 15, 16, and 17, at 15, 16,17 and
18 and the rear of 13 and 14, Oakley Road, Ranelagh, Dublin. That document records that
the permission was granted “for the said development in accordance with the said plans
and particulars, subject o the conditions specified in the second schedule herelo, the
reasons for the imposition of the said conditions being as sel oul in the said Second
Schedule and the said permission is hereby granted subject to the said conditions”. 1t was
therefore a requirement that the autborized works would be carried out strictly in
accordance with the plans submitted with the planning application save where modified by
planning conditions.

Condition 14 of the permission provided that:

“no windows shall be provided, now or in the future, in the indicated blank facades of
the new residential blocks, save where such are shown on the lodged plans. Reason:
In the interests of residential amenity”

My client’s architect, Stephen Tierney, has inspected the planning file relating to that
planning application in Dublin City Council’s Planning Archives and based on his
interpretation of the drawings, the permitied west elevation/facade of what is now known
as 18 Oakley Square, Oakley Road, Ranelagh, Dublin 6, is a blank fagade containing no
windows. He has prepared a drawing and a report in this regard (attached at Appendix C)
which shows, inter alia, what was proposed and what was permitted at the western
clevation/facade of Block F (which is now known as No. 18 Oakley Square). That drawing
also shows that a two storey return to the rear of the same western elevation with windows
at the ground floor level at first level was proposed but was omitted in the permitted
scheme.

This seems to be consistent with the “lodged” planning drawing number 8415/PP5 titled
“Elevations” dated July 1986 and date stamped 17" July 1986 which shows no windows at
the western elevations of the facade of Block F save for windows on a two storey return. [
understand that that drawing shows the western fagade of No. 18 Oakley Square as initially
proposed in the planning application to Dublin Corporation.

Tt also seems consistent with drawing number 8415/PP1/BBL... titled ‘Site Plan’ and dated
July 1986 and date stamped 14% December 1987, which according to a letter from Edmund
Burke and Partners to Dublin Corporation (date stamped 14™ December 1987) appears to
have been submitted as part of compliance prior to commencing of development as that
drawing indicates that the two storey return was omitted. Therefore, I understand that no
windows were permitted on the western elevation/facade of Block F, “now or in the future”
which faces toward my client’s property, “in the interest of residential amenities”.

Insofar as the initially proposed two storey return (which included windows at ground and
first floor levels) to the western elevation was omitted jg the permitted development, I note
that the current extension to the western facade incl
previously rejected along the subject western blank g

My client’s property was also zoned “Objective A’ “to protect and/or improve resident’?aﬁ
amenities® on Map 9 of the Dublirn City Developmegt Plan 1980 ufhic'h I understand was in

%egAgJ_js/DAn‘ %M@eﬁﬁ (relevant
IL0G. T~ FRON

extracts at Appendix D).



* In light of this and having regard to the “Jodged plans™ the phrase “no windows shall be
provided, now or in the future, in the indicated blank facades of the new residential blocks,
save where such are shown on the lodged plans” objectively and based on a reasonable
person’s interpretation means that “the facade is not to have windows except where
indicated”’.

¢ The extension is an extension of the western blank fagade and is therefore subject to the
planning condition.

¢ Therefore, when read objectively and in its planning context the development of large
windows on the extension of the blank fagade is contrary to the purpose of Condition No.
14.

°  Further, the Condition may arguably be a condition that regulates “now or in the future”,
the residential use of No. 18; the impact of the use on the privacy of neighbouring properties
to the west is controlled by the planning condition and the development of windows along
the western fagade or any extension to the fagade is incomsistent with the permitted
residential use of the building.

* The purpose of the condition was stated to be ‘in the interests of residential amenity’. It
seems clear that this relates to the residential amenity of adjacent residences (as removal of
windows could not be said to be in the interests of the amenity of the owners/occupants of
No. 18 Oakley Square). It will be recalled that the Condition was not time Limited and
forbade windows ‘in the indicated blank facades’ ‘now or in the future’.

e With regard to this [ am advised by Counsel that the following Court Decisions of
relevance:

A) In the Supreme Court case of Lanigan v Barry [2016] IESC 46 (27 July 2016) Clarke
J stated at para 3.11 that:

“The principles applicable to the construction of a planning permission are, of course,
well settled and were described by McCarty J. in the ofi-quoted passage from In re.
XIS Invesiments Ltd [1986] IR 750 as requiring the Court to construe planning
documents not as complex legal documents drafied by lawyers but rather in the way
which ordinary and reasonably informed persons might understand them. It might, in

iate o the determination of the meaning of all documents potentially affecting
legal righis and obligations. This approach has now become well established. The

o :
Q& ;
< of circun
Wocu%;{
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¢ Court case of Kenny v Dublin City Councif {2009] IESC 19 {judgment

'\\ 172009) the Supreme Court adopted a purposive approach to a planning
at on its face required the omission of a first floor “in the interests of visual
‘\é} holding that the purpose of the condition was the reduction in the height of the
&Q‘b ng and this was achieved by the removal of any floor (and not the first floor), In this
o8 4
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context in pursuit of the true meaning of a condition, the Supreme Court was propared not
just to look beyond the literal wording of a condition but to allow the doing of something
which was entirely contrary to the literal wording of a condition:

35. The principle does rot resolve the problem [then before the Supreme Court] which,
as I explain later, arises in respect of Condition No. 2, namely that the condition is,
itself. contradictory or, at least, ambiguous. The Gregory case shows that the court
does not confine itself to a purely literal interpretation of a condition. It will seek to
ascertain its true meaning from its context in the planning process.

37 Condition No. 2 required that building No. 3 on the Dartry Road elevation be
“veduced in height by the omission of the first floor...”. The reason for the condition
was the “interest of visual amenity.”

38. It is common case that Trinity omitied a floor other than the first. The condition
was interpreted by the Council as requiring that the overall height of the building be
reduced by one floor....

43. Condition No. 2 presents a problem of interpretation. It is clear from the terms of
the condition itself that the purpose of the removal of the first floor was the reduction
of the height of the building .. [Yet [i][he Inspector's report did not recommend the
removal of any floor ...

44. This means that there was a contradiction or ambiguity at the heart of the condition.
Condition No. 1 required the development to be carried out in accordance with the
plans submitted except as may otherwise be required in order to comply with the
following conditions. Compliance with Mr Kenny's proposed literal interpretation of
Condition No. 2 would lead to incomsistency with Condition No. 1 by altering the
facade. I do not agree with the submission made on behalf of Mr Kenny that it is plain
and unambiguous. I am satisfied that the true objective of Condition No. 2 was the
reduction in the height of the building...”

s For the above reasons, it is submitted that the development is contrary to Condition No.
14 and/or is inconsistent with the permitted use of the building and the owner of the
site cannot rely on the classes of exempted development, for example, Class 1 of Part
! of Schedule 2 of the Planning and Development Regulations, 2001, which relates
allows for extensions to properties, in circumstances where the development of
windows on the extension contravenes Condition No. 14.

Exempted Development under the Planning and Development Act, 2000

Section 4 (1) (h) of the Planning and Development Act, 2000 provides that certain types of
development do not require planning permission including:

improvement or other alteration of any structure, bging waikp Bbﬁgf T OTythe
interior of the structure or which do not materially dffect the externa p;EAVEMALA
the structure so as to render the appearance inconpistent with the character of the
structure or of neighbouring struciures”

“development comsisting of the carrying oul o{t—wmh for the mainienance,

The development in question comprises of a 26 sq m flat rpof single stor'eJ &quﬁ) the

; LTR DATE
western fagade of 18 Oakley Square. D
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It does not comprise of works for the maintenance etc. of the structure. It is a large extension
to the structure.

Number 18 Qakley Square is a two-storey square structure that forms part of a line of terraced
houses. The development materially affects the external appearance of the structure and is
inconsistent with the character of the structure in that it transforms the structure from a square
two storey building (which forms part of a terrace) with a pitched roof to a part two part one
storey, part pitched, part flat roofed, part (but not quite) rectangular structure.

The development also involves the installation of large floor to ceiling glazing on the extension
of the blank western fagade where no windows exist at present and is inconsistent with the
material used on the western fagade prior to its extension which is constructed of non-
transpatent material rather than transparent material (large floor to ceiling windows) in the
extension offto the western facade.

Further the development is inconsistent with the character of surrounding structures on the
terrace insofar as it is larger than any existing extensions to those properties; an objective
bystander looking at the pre-construction and post consfruction photographs of the western
elevation of no. 18 could not fail to notice the significant differences between the shape, form,
materials and construction of the prior to and post extension structure.

I am also advised by Counsel that in the High Court case of McCabe v CIE [2006] IEHC 356
Mr Justice Herbert noted that the mere fact a development structure and the post-development
structure is used for the same purpose does not mean that the character of the structure has not
been materially affected.

Further, in Cronin (Readymix) Lid v An Bord Pleanala [2017] IESC 36 the Supreme Court
considered the scope of the exemption under s 4(1)(h). O’Malley J held that the extension of
the structure in that case was not a development that came within the exemption. In so finding
O’Malley 7T held that:

“one must bear in mind the overdll framework and scheme of the Act” and that it is
manifestly unlikely that the intention was to render exempt all works carvied out on any
existing structure, including unlimited extensions in size, subject only fo considerations
of visual appearance (and subsequent considerations arising from any intensification

of use)...
In my view the interpreiation placed on 5.4(1)(h) of the Act by the High Court was

~ s\ Cumstares I would allow the appeal.”

~ e ,

‘ “0 ?\ﬁ these circumstancey, to hold that a development of this type and scale comes within the scope
O of section 4(1)h) would be contrary to the judgment in Cronin (Readymix) Lid v An Bord

Pzean%ﬂzom IESC 3Y.
\h"& / \
\ \ ??‘O\B .‘-.-.“-‘:-
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“Dublin City Council is respectfully invited to agree with this assessment.

Please do not hesitate to contact us if you require any further information.

8



Yours faithfully,

Mr Terry Doyle
Malcomson Law Solicitors
The Atrium

Shamrock Plaza

Carlow.

AN BORD PLEANALA

11 MAR 2020
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APPENDIX A: PHOTOGRAPHS OF DEVELOPMENT AT 18 OAKLEY SQUARE
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Re: Appeal against Section 5 Declaration Ref 0042/20

Appellant: Cliona Cleary

Appendices

1. Appendix 1: A copy of Dublin City Council’s Declaration dated 14™ February
2020 issued to the Appellant together with Planner’s Report;

2. Appendix 2: Section 5 application of the Appellant dated 17/01/2020 together
with enclosures: a) Photographs of the development at 18 Oakley Square; b)
Planning Permission ABP Ref: 29/05/2471; ¢) Composite drawing and report
prepared by Stephen Tierney Architect; d) Extracts from Dublin City Council
Development Plan 1980; e) Site location map.

3. Appendix 3: A copy of the Section 5 application of the owners of 18 Oakley
Square - Mauro Fiorio and Giorgia de Maio - dated 02/01/2020 together with
the Planner’s Report.

4, Appendix 4: Submission made by Nicola Da Ponte and AKM Design on behalf
of the owners of Oakley Square in relation to the application of Cliona Cleary,
the Appellant.

AN BORD PLEANALA
11 MAR 2029

LTR DATED

LDG- —FROM _____

ABP. -




3 L f\L ‘J IIJ — —

a8 BA

=
e S 1 8
QRGO
$ =

AJAMATZIA



APPENDIX 1:

A copy of Dublin City Council’s Declaration dated 14% February 2020 issued to the

Appellant together with Planner’s Report
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i Dublin City Council An Roinn Pleanaia & Forbairt Maoine, Bloc 4, Urlér 3, Oifigi na
Cathrach, An Ché Adhmaid, Baile Atha Cliath 8.

Planning & Property Development Department, Block 4, Floor 3,
Dubilin City Council, Civic Offices, Wood Quay, Dublin 8,

T: (01) 222 2288

E. planning@dublincity.ie

14-Feb-2020

Terry Doyle,
Malcomson Law Solicitors
The Afrium,
Shamrock Plaza,
Green Lane,
Carlow

Application Number  0042/20

Application Type Section 5

Registration Date 23-Jan-2020

Decision Date 14-Feb-2020

Decision Order No.  P2399

Location 18, Oakley Square, Ranelagh, Dublin 6

Proposal EXPP: Whether the recent extension which includes large windows at

the western elevation to the western facade of 18 Oakley Square
constitutes development having regard to planning condition 14 attached
to a previous planning application Ref ABP 290572471

Applicant Cliona Cleary

« If you have any queries regarding this Decision, please contact the number shown above

Note:

Any person issued with a declaration on development and exempied development, may, on payment of the
prescribed fee, refer a deciaration for review by A Bord Pleanala within four weeks of the date of the issuing
of the declaration. i)

NOTIFICATICN OF DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT

[r—

in pursuance of its functions under the Planning & Developnjent MBW g TGy
Council has by order dated 14-Feh-2020 decided to issue a[Deciaration that the Eﬁm&m

development is EXEMPT from the requirement to ebtain plahning permission under Section 32 of the
Planning & Development Acts 2000 (as amended).

NOT1section5{Grant Exemption) T 012229222 7 www.dubfincity.ie
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Dublin City Council

Reasons & Considerations:

The construction of the proposed extension to the rear of No. 18 Oakley Square, meets the conditions and
limitations of Class 1 of Schedule 2, Part 1 and Article 9 (1) (a) of the Planning and Development
Regulaticns 2001, as amended. It is recommended therefore that a declaration be issued to the applicant
informing them the development constitutes exempted development.

Signed on behalf of Dublin City Counci \}'W\ &&@ME’H )

for Assistant Chief Exedutive

Note:
Any person issued with a declaration on development and exempted development, may, on payment of the

prescribed fee, refer a declaration for review by an Bord Pleanala within four weeks of the date of the issuing
of the declaration.
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An Roinn Pleanala & Forbairt Maoine, Bloc 4, Urlar 3, Qifigi na
Cathrach, An Ché Adhmaid, Baile Atha Cliath 8.

Planning & Property Development Department, Block 4, Floor 3,
Dublin City Council, Civic Offices, Wood Quay, [ublin 8.

T: (01) 222 2288

E. planning@dublincity.ie

25-Feh-2020

Terry Doyle,
Malcomseon Law Solicitors
The Atrium, Shamrock Plaza, Greaen Lane, Carlow

Application Number  0042/20

Application Type Section §

Registration Date 23-Jan-2020

Decision Date 14-Feb-2020

Decision Order No.  P2399

Location 18, Oakley Square, Ranelagh, Dublin 6

Proposal EXPP: Whether the recent extension which includes large windows at

the western elevation to the western facade of 18 Qakley Square
constitutes development having regard to planning condition 14 attached
to a previous planning application Ref ABP 290572471,

Applicant Cliona Cleary

If you have any queries regarding this Decision, please contact the number shown above

Note:

Any person issued with a declaration on development and exempted development, may, on payment of the
prescribed fee, refer a declaration for review by A Bord Pleanala within four weeks of the date of the issuing
of the declaration.

NOTIFICATION OF DECLARATION ON DEVELOPMENT AND WRLED DEVELOPMENT

AN 5oRp P
In pursuance of its functions under the Planning & Development Acts 2000 (as amended), Dub
Council has by order dated 14-Feb-2020 decided to issue a Declaratign that the above proposed

development is EXEMPT from the requirement to cbtain planning perfmissior under Section 32 of the
Planning & Development Acts 2000 (as amended). j

ALA

Reasons & Considerations:

The construction of the proposed extension to the rear of No. 18 Qakley are 1
limitations of Class 1 of Schedule 2, Part 1 and Article 8 (1) (a) of the Planning and Developmen
Regulations 2001, as amended. [t is recommended therefore that a declaration be issued to the
informing them the development constitutes exempted development.

NOT1section5(Grant Exemption)



Signed on behalf of Dublin City Council

for Assistant Chief Executive

Note:

Any person issued with a declaration on development and exempted development, may, on payment of the
prescribed fee, refer a declaration for review by an Bord Pleandla within four weeks of the date of the issuing
of the declaration.




Dublin City Council

Deciaration on Development and Exempted Development

Section 5 of the Planning and Development Act 2000

EXPP: 0042/20
Location: 18, Qakley Sguare, Dublin 6
Date Received: 23-Jan-2020

Decision Due Date: 19-Feb-2020

Development

No. 26 Charlestown Road requests a declaration on whether a single storey extension which
includes large windows at the western elevation fo the rear of No. 18 Oakley Square
constitutes development.

Site Description

No. 18 Qakley Square is a two storey end-of-terrace property located within an infill
development in Rathmines.

The site is zoned Z2 in the 2016-2022 Dublin City Development Plan, with the objective To
protect and/or improve the amenities of residential conservation areas.’ There are no specific
objectives in the Development Plan or in any Local Area Plan, designating the site as an area
of archaeological, geoclogical, historical, scientific or ecological interest. The site is not a
protected structure or national monument.

Planning History

Planning Reference 0005/20 granted a Section 5 for a single storey flat roof extension to the
rear of the house totalling 26.5 sqm.

The applicant has provided documents relating to Planning Reference 1369/88 (ABF Reg.
Ref. PL 29/5/72471). This application permitted subject to conditions 26 No. 2-storey
dwellings, one of which is the subject dwelling No. 18 Oakley Square. Condition 14 of this
application states:

No windows shall be provided, now or in the future, in the indicated blank facades of
the new residential blocks, save where such are shown on the lodged plans.

Reason: In the interests of residential amenity. AN BORD PLEANALA
Enforcement History
None on file. i1 MAR 2020
Relevant Legislation ; LTR DATED FROM
LDG. e e
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This application wiil be assessed under the Planning and Development Act 2000 (as
amended), and under the Planning and Development Regulations 2001 (as amended) to
check whether it is exempted development. Schedule 2 Part 1 Exempted Development-
General - Development within the Curtilage of a House - Class 1 is the part that specifically
addresses extensions to houses, and whether they require pianning permission or not.

| also note Article 9 (1) (a) of the Planning and Development Regulations 2001 (as amended)
refer to Restrictions on Exemptions where works would (i) Contravene a condition attached to
a permission under the Act or be inconsistent with any use specified in a permission under the

Act.
Observations!Submissions:

A submissions was received from No. 18 Oakley Square which is summarised in the following
buliet points.

. The subject rear extension already has already receivdd a SQN% laration from

Dublin City Council. ORQ
« Condition No. 14 of An Bord Pleanala decision PL /5/72474 does no @&Eﬂ

subject extension.

Appraisal
Submitted Documents

Site Plans
A cover letter by Malcomson Law Solicitors dated 17™ Jan
Appendix A - Photos of development at No. 18 Oakley Square
Appendix B — Decision notice of Planning Reference: ABP 290572471
Appendix C — Composite Drawings and Report by Tierney Haines Architects
» Appendix D — Extracis from Map 9 of the Dublin City Development Pian 1980

s & % ® @

Assessment against the Regulations

The relevant paris of Schedule 2 Part 1 Exempted Development- General - Development
within the Curtilage of a House - Class 1 of the Planning and Development Regulations 2001
(as amended) states:

The extension of a house, by the construction or erection of an extension (including a
conservatory) to the rear of the house or by the conversion for use as part of the house

of any garage, store, shed or other similar structure attached to the rear or to the side
of the house.

1. (a) Where the house has not been extended previously, the floor area of any such
extonsion shall not exceed 40 square metres.

The proposed extension would be 26.5 sgm in area.

2. (a) Where the house has heen extended previously, the fioor area of any such
extension, taken together with the floor area of any previous extension or
extensions constructed or erected after 1 October 1964, including those for which
planning permission has been obtained, shall not exceed 40 square metres.

The property has not been previously extended.







4. (a) Where the rear wall of the house does not include a gable, the height of the
walls of any such extension shall not exceed the height of the rear wall of the house

The height of the highest part of the roof of the proposed extension would not exceed the
height of the highest part of the roof of the dwelling.

5. The construction or erection of any such extension to the rear of the house shalf
not reduce the area of private open space, reserved exclusively for the use of the
occupants of the house, to the rear of the house to less than 25 square metres.

The rear amenity space would not be reduced to fess than 25 sqm by the proposed extension.

{a) Any window proposed at ground level in any such extension shall not be less than
1 metre from the boundary it faces.

All proposed windows would be located more than 1 metres away from any neighbouring
boundary it would face.

| also note Article 9 (1) (a) of the Planning and Development Reguiations 2001 (as amended)
requires all exempted development does not contravene a condition attached to a permission
or be inconsistent with any use specified in a permission.

The parent permission for the 26 dweliings on Oakley Square including the subject property
(ABP Planning Reference: PL 29/5/72471) included condition 14, which states:

No windows shall be provided, now or in the future, in the indicated biank facades of
the new residential blocks, save where such are shown on the lodged plans.

Reason: in the interests of residential amenity

It would appear the western side elevation of No. 18 Oakley Square is one of the
aforementioned blank facades. The subject single storey rear extension has glazing in its
western elevation. The above condition does not limit glazing within future extensions nor does
it remove exempted development rights for rear extensions. | therefore consider the subject
extension would not be contravene the above condition,

Conclusion

An extension to the rear of a house can only be exempt from the requirement to seek planning
permission if it meets all the relevant conditions and limitations numbered above, copied from
the Planning and Development Regulations 2001, as amended. This propcsed exiension
meets all these conditions and limitations. The propesed extension is therefore exempted
development, and does not require planning permission.

Recommendation

The extension as described is development, and is exempted

@“Fi% ithi e
meaning of the Planning and Development Act 2000, as amenfled. D PLEANALA

The construction of the proposed extension to the rear of NoJ 18 Oakley Square, meeis the
conditions and limitations of Class 1 of Schedule 2, Part 1 and Articie 9 (1) a} of the Planning
h

and Development Reguiations 2001, as amended. It is rg}gggle M@ﬁr@ﬂﬂ@—:{t a
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declaration be issued to the applicant informing them the development constitutes exempted
development.

1?3}(}21 /g; ['S(Q/?/C?.f\_

Robert Breraton

Assistant Planner

4th February 2020
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N BORD PLEANALA

11 MAR 2020
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APPENDIX B: PLANNING PERMISSION

PL 2975/ 12411

AR BORD PLEARALA

LGB (1N HBENT (PELANRING AND DEVELOPHENT] ACYS, 1963 [0 19H3

Bublin County Borogh

Fiageary Hegreter Feference bagtlie s §369/B0

PPLAL By Belgreve Fasidents Agsochation, pf Rattmines ared Barciagh, care
of Moy Aticiowon, 7 Belyrtee Flace, Oublin, and by Toe Heffevoer, Oisector,
fgrmite Limited, Bleswmten, Caiznskill, County Sligs, aguirst thae (fwoigion
aede  on the (6L day af Septesher, 1986, by the Sight Honocupabie brme Lapd
Magir, Aldevmen aod  Surgesees ot Dublis, ta gront gubfect to consiticns @
pernisstun  tu Ehe suid  To Hofforon, for the meecitun of o beo-aotorey
developrent comprissog  bwenby mix nity around lenducaped gerders wad Lhe
demalibion of numners '5, %4, snd tT, ab 35, 16, 17 wret 180 mad oo rear of
Tt oand 14, Yukles Besd, Hgnelegh, Dubilio, in sororsenee witk pleng eed
pesticulars lodged wlin the paid Torporab i

Eeisign:  Fursaont  Bo the loos)l  Severndeat (P ang o Dren lupresid
hetg, 1968 tu wR3, it is revebky decided, for the resson et oubt in ins
Eirnl Gohedgle hepete, i QrEnt permission  for the caid Hdeve beptaend i
srcorannce  with  the saie plans end pacticulare, subijest Lo the comlitiong
mpecifiea  ia L Second Schedule fereto, the respone Fur the keposition i
the sui1g cpraitions bebng B85 seb oout in thie gald Second Sebeduls and the
gara permissien hg heceby granted suizject to bhe puid eondlitans.

Tk s aesidered Ll sdb)ect to oompliance wilh the conchbiony set sut dn
b Secprd  Sohedule bereusdey, the  proptesd  davelopment anuld we  n
arracdaiecs wies the proper planning s deva lipment of the srea.

SEE0) SLHEDULE

f. dpdt T in bhoek ©, V2 in Block ©, 20 in blovk ¥, 2% in slacke B oand 79 -
in omloek 8, snall be meittes,

Resson: fo provide for an aducusfe standard of residential mmenity far
Enth exasting ad propoged deellimgs.
. Blosks © ane 2, and blacks Foand G, obelibe joined fo fote Led

befoven,

Genwon: In bHw irderesi of cedecly sdesclophent.

3. &isek B i 75) unt klock J (it 26} shull be tereaced by smiklirg
the medasliisn veubte, Albernatiee pedesliran m2crbs dlcd gements shall
be  provided Lo bhe smadd uf wmt 26 o Lhe satisfacbion of ihe planing

mithorits .,

Reeemants 1o

Smpnress uf arderly deerlupment

2=
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SECOND SCHEDRILE {CONTR, 3

The Teoel biocke & ond © shell e park 1 setre lower Lam indieated en
wibaitted  dredingn,  The front elevstioes of  bnese blacke shall Be
madiFied  woons to provide two sepRrate and disbinct gecess ogvvgys and
Canlaghts to weits 1 emd 2 00 block & ard to witts 5 snd & i block §,

Debutle indieaking cowglisngn with thewr reguirsdents ohall be puiteibbed
v e pleonasg osknineity oz thear snseement,

Hoaapn: In order Lo dotsgrete the develaprend into the ouinling
ef roabanaps

GFfemlrent coe paciirg epace ramboar M shall g oeilbed,

Feagon: In the interests of the rosideolis] asmenily of the adjscsat
oromerty .

ALl cer parklng  spoces and  inbersed  wolhweyr shall be  paved  in
Seeatative bBricks  or paviore of contraeticg colodrs.  Teees andfar
wroubs, pf bfweles suilteble Ffor o0 urban envisomient, s}l wheces
practicenle, be pisckad 8t tne ectrercc al ewery olher perking spene, A
prefeckive kerh and grid sroend bhe base of sach free sadfoc sheod shall
ha e Lded

Reason: 1o the snbsvesto pf rosidecBial wcd vizusd smensiy.

Al toendary  walls  to Ythe rear of tha Bakiey Foad froel Luilding Jiee
shalt b @ saniwar of Leo seires In hedght. & pew ®all olall be wreched
slang  the southern  boungary  of Y deselopmant. Debeldls of tniz well
sl ke wballied Lo the plsaning sulherily €or complismre with thedr
cegul rrdentes prior to the commenpement oF dewelaprent.

Rismman:  lre the Intrewots of orderiy deve fopeenl .

The  prapoased rezldeabinl  eeomwmsdataon ghall be wssd for esardeckind
purpnees  Giv.  Hoo part of  the protizses shell be used Tor sedlos) ur
reisted coemedling roopd, of Tiees o trede purpones,

Rewa: Tu pretect the residgeniinl anenities of the orsa.
F

Bebuila of colour anidl texture of extorral wal! ang pood Fiviphes of Bl
gropossl  structures oheil  be  subsdbbed to the piuscing saehosioy Fer
thplr writles ogreemsnt pricr toe the seommerwement  ¢F developesnt,
Detatis of &he ooy fronl  Loundswy arcsopessole Lo the pdilic read,
ipeorporelisg 2 low stons wall ad fablings shall be proevided. Railiogs
grxd  gaise whall meleh pericd cailirngge Ak the area. Tée wnllfratling
treaimenl  shall be  retuyned to the freet end of gebles alow Yw
ENLranTe Toatkii .

fispmun: In Eoe irterssls of vizasd amenity.

12



A,
SECORE SCHEDULE (OO, }

¥, Prier e fhe  cosesecesent 2f develogiresl, o poopomsl Jor fewlling wikth
Fued  aboarogn s pefuss alorbge Bnd remgysl ofiell be ingicsted of pimn
and  suomliles o Lhe olasning avibocliy for Mhelr weibbon ageoement,
Calicetion paints for refue shndl be clearly dndicaled.

Reagon: in the intecostn of ordscly development.
18, 1he grewsd [loor Fenselrelion Lw undt # dn block L ghall be as Indicsted
o ashmibted 5lans Bed rot sn in the smfalbited elevations.

fSpanon:  In e inlereste of residestinl amerdly.

Sondmr of An Bord Ploandla daly
athorimnd Lo sulhenticatie the
aegl of the Board.

bated thin |5 Masy of Fdw 1987,

14
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3. ‘

SECOMD  SCHEDRE  (LOKTE. )

b mite shal: be lsndocaped and plonbed in acoerdance with o Schese Lo
e subnailed  to bhe plenstng suthority For ibs ogreswent prior to Lha
cummpncemael of development.

ot

Boemgesy I Ghe fnterssts of visual amenity.

he  bresteent  of  bhe  Croct bewswiney, gardens acd set neok, shall be
complried  te the  sutisfaetios o &hw pianning asthorsty priey Lt Ll
nrcupat o of mry of Lhe proposed unils.

Boeasun:  In Yhe foatepests of ocdurky davolspment,

Tho development sHall  eamgely  In full with the equivesents of Ll

plemming arthoriky B relatlon ko weters supply 8nd gswage diopanial.

Begson: Ie the inberests of public heaith.

The iodissted road widenimg lire ob fuleley Bosd shadl be acdified o oa
Siee parailed with the eeisting froet fecode tine of hovae mafers 16 1o
9T, Ouklwy Head, Thw line chall &e 4,5 selres foreard of the fraont
Fecste, Fruel cerdecs areg shbepn Iayoub to be alteced 88 CeCRoLety. The
arga botwssa Ble evisting end propoded rosd hooroey lines ahall Ho
gaved tz s sentour ond in 8 seanar o the satfafeeblon of the planais
authority.

Heagan: In the inbersats of crdetly develspwent.

L. Mo uimdowe ohsll be  provided, now or in bhe Feture, ta Lhe indicated

slemk  facmdes of Lhe new residentiel blocks, ssva were such are el o]
Gt Liwe lodged plons.

Kegaot: I the interewis of residesdiel amenity.

The develoger shall eueer inta s nonsgemend egrestact «ith gis future
geners  wedd  oecupisrs  bo catry out warks of meiotenancse wnd Tepwics of
all  landr within tte curtilage of the sile, west of Uy rear of the oww
f et gk e nlore Omkiey Poad. Thin wyreesent shell  cover coRds,
footpsthe, nar perks ami ail scrvices okl urder ond svarground Eogether
wity lendecaping, tesrd and safk, whizh be oot Lhe direck respunkability
¥ tpdividue) seoers/ocouriers.

Reanon: [1 She inteesets of the proper plonadeg and devolopeent af e

ared.,

She vear gotdEn wail ©f yember 1R, fokley Hoae! whall Do priniden
direclly st fhe fear  of cwe packing spaces 7, B o §. [t ghall be £

setres Fo height med Tinished toometch adiainileg soress kil ing.

SGammers Lo b intereuts of residerlisl smenity,

13



COMPOSITE DRAWING AND REPORT PREPARED BY STEPHEN TIERNEY

APPENDIX C:
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TIERNEY HAINES

Architecis

Fgivead VAT nazber T FRETSR

Fridey 13" Lecember 2019

Opinion on exempted developmaent stolus ot 18 Cokley Square.

Tiamey Huines Architects hove baen asked by Adrian Wrikon and Cliona Cleary of 26 Chorleston Avenge 1o
provide en opinion on whether an extension which is curently ender zonstruction to the rear of 18 Ockley bgaare,
Dublin 6 Is an sxempted developmen:.

Quglifications

Stephen Tiemey B4, 85¢. Arch, Dip Arch, MArch, MRIAL Conservalion Grode 3. Stephen hos baen o registared
architect since 2003. Sephen hos bean in private residentiol procrice in Dublin with his wife sinca 2005, Tiemey
Haines Architects.

Situation

26 Charlestop Avenue is siteared direcily o the west of 18 Ookiey Square. The twa properfies share o 20
meie long boundory.

18 Cokley Squere and 24 Chededon Avenus ore classed as zons 72 in Dublin City Coucit's Develapmen: plen
20162022, The objactive of this zoning s -“To probect and/ac improva the amanities of residensiol consarvotion

areas”,

26 Charleston Avenue, owned by Adrion Wrixen and Chiana Cleary and which is directly adjocent 16 18 Oakley
Souore Is o protected strugtira. {Record of Profected Stroctures Reference aumber 1399). 18 Guokley Squcre is not
o protecied siruciure.

Docsments

} have inspected Dublia City Councif's plasning register and found no supervening plonning permissions [post
dating the one our client is relying ort — Planning ref. 136986} ot 18 Oakley squere.

{ have inspected the hord copy drawings relasing so the relevant glanning aeelicotion ar Dublin Ciry Archives,
plaase find enclased the relevant drawings.

1 have inspected o compliance document an the plonning file indicating ihat fhe developer agread to Condition 14
prior fo commencement of the developmant, [Edmuand Burke and Parngrs Architecss letier to Brendon O'Dea,
Planning Deporimens, Dublin Corparation, dote slomped 14,12, 1987

8Bosed on my inspection tnd inlerpretation of e drawings | hove prepared o tomposile drawing showing the
Timsmuy Wuimis frckltices, 26a Bromoiite Park, ilachebeh, Doutela, T. (UTST BS THO4TRI, stopbusiit: trve s conm

ANBORD PLEANALA

11 MAR 2020

{"TR DATED ———
LDG- ——
ABP.
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TIERNEY HAINES
Avchitegrs
initally proposed and the permited west and sarthen alevaticns wgether with the currently under construction
structura with windews as we understand they may be fitied

Opinion

i is my view that he under construction window openings in fha new extensicn ¢ 18 Qcklay Square are not
exempted, conditioa 14 esads - * plo windlows [sic] shell be peovided, now of in the futre, in the indicated blark
fncades of the new residensiol Blacks, sove where such ace shown on the ledged plons. Begeon; b the Interests of
residentin] amenity.”

Ky undersianding of conditions of this type is that they e expressty detigned © protect the futura privacy of
adiining properzs fom hiurs developmant. Whea Ihere is even o gray assa an stk on fssue it is noomal to
submit @ plonning epplication. The reasan for such a condifion in thete circumstances is dear hom an inspection
of the st ond odjoining buildings, Charbesion rand propertias {protected structures) have a pofien of private
gordens.

26 Charleston Avenus enjoys censidernble privary to the reor of the property, both o s mear garden and the rear
elavation, the vadsrconskuclion axension 1 18 Qokley Square will hove an advacss effect on the amenily of

acivacy of the rear of 26 Charleston Avenve. Thers is direct fine of sight views into the under-construction exdension
at 18 Cakley Square from 2 Mo. bedrooms, the stoirs and the fomily bethroam of 26 Chorleston Avenos.

Stephen Tierney MRIA

PRIZ200%

Tiamuy Keinas Archstacis, T Brodkviie Pick, Biahseok; Doklis, T. 00353 85 IS04TEY, staphamitioriory foaines b

AN BORD PLEANALA

11 MAR 2020
LTR DATED FROM

LDG-
ABP-
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APPENDIX D: EXTRACTS FROM MAP 9 OF THE DUBLIN CITY DEVELOPMENT PLAN 1580
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26 Charleston Ave
Ranelagh,
Dublin 6.

27 lanuary 2020

To whom it may concern,

| attach an image from my architect just for clarity (or to hopefully avoid confusion). The
Land Registry website shows the wrong address for 18 Oakley Sq,: the address given on the

map is16 but the address given in the top right when the property is highlighted is correctly
shown as 18.

Kind regards,

Adrian Wrixon.

AN BORD PLEANALA

11 Ma
LTR DATED g 2020
LDG- ~————— FROM
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28/01/2020

Application No. | EXPP 0042/20

Applicant | Cliona Cleary

Registration Date | January 2020

Location | 18, Oakley Square. Dubiin &

Re: Recent extension and large windows to western facade

Dear Sir/Madam,

Please be advised that an application for a Declaration under Section 5 of the Planning and
Development Act 2000 (as amended) was submitted to the planning authority on 23rd January
2020

1t is noted that you may have an interest in the subject site to which this application relates. The
planning authority would like to provide you as the owner/occupier of the site, the opportunity to
submit views or comments on the application.

Any comments or views you may wish to submit shall be submitted by close of business
on 5th February 2020.

A full copy of the application is available for viewing at the Public Counter, Dublin City Council,
Planning Department, Monday to Friday, 9.00a.m. — 4.30p.m.

Should you require any clarity on this matter please do not hesitate to contact me at the above
number,

Yours sincerely,

“AM Bour%.
For Execufive Manager

ey ~ e YT e b A A - e P
SLNNCT, HYIGE D3R C.‘n‘f‘:h]i_. Chi TR

Hzad Office, 33 = Cliay, D 2

01 222 2922 www.dublincity.je
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COMPOSITE DRAWING AND REPORT PREPARED BY STEPHEN TIERNEY

APPENDIX C:
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FIERNEY HAINES

Archidocts

Fngstaad VAT nawisar © HO57ATN

Fridey 137 December 2014

Opinion on exempied development status ot 18 Oakley Squars.

Tigrney Hoines Architacts howe bear askad by Adrian Whixan and Cliong Cleary of 26 Choreston Avenve 1o
provide an apinlon on whether an extension which Is cumently ender construckion 1o the rear of 18 Oakley Squire,
Dublin & is on exemptad developmant

Quelifications
Staphen Yiarney BA, 852, Arch, Dip Acch, MArch, MRIAL Consarvation Grode 3. Stephan has been o registerad

architect sinca 2003. Stephen hos been in private residential proctice in Dublin with his wife sincs 2005, Tiemey
Haines Architects.

SHvation

26 Charleston Avenue s sifured direcily %o the west af 18 Ookley Square. The two proeparfies share o 20
mewne long boundary.

18 Ooklzy Squore and 26 Charleston Avenue are classed a5 zone 22 in Dublia City Coucit's Davelapment plon
20162022, The objactive of this zening is “To potect and/for improve the amenities of residentiol conservation
arsas”,

26 Chodeston Avenue, swned by Adrion Wriken end Cliona Cleary and which is directly ardjocent 1o 18 Oaklay
Squere is o protected stricturs. Recard of Prodected Srructures Reference nombar 1399). 1B Gokley Square is not
o protected siruchre.

Bocuments

t have inspecied Dublia City Councl's plesning register and found no supervering plonring permissions Jpost
dating the one our chieat is refying on - Flanning ref. 1369/86} ot 18 Oakdey square.

t have inspacted the hord copy drawings relaring b the refevont planning apglication at Dublia Cisy Archives,
plecse find enclased the refevent drowings.

! have inspecied o compliance document on the plarning file indicafing that the devaloper ogread fo Candition 14
priof t cowmmencement of tha development. [Edmund Burke and Parmers Architects leBer to Brandon Q'Dea,
Planning Dapadmens, Dubfin Corparation, date sfomped 14,12.1987)

Based on my insgection ond inlerpratation of the drawings | hove prepared o cempasite drawing showing the
Timravy almos Arokiticts, Dhs Brarkedie Perk, Blackrech, Duddlie, T, 39143 &5 THEM TR, ool i fhu:f T




Architecta
initially gropesed aad the permined west ard nanhesn elevations together with the curreatly under cansiruction
sruchure with windows a5 we understand they may be Fitlad.

Qpiricn

i i my view Bt ihe woder constradon window operings in e new slensice of 18 Cokley Squase are not
exemped, condiion 14 reads - Mo windlows (sic shatl be provided, now of i the butete, in the indicared blark
fucadas of tha new residensiol Blacks, save where such are shown on the lodged plons. Reganp: o the feerests of
residential amenity.”

Wy understanding of condifiens of this type is tha they aee exprassty designed to protect the fulwe privacy of
adieining properiss kor kiurs developmrmat. Whes there & even o grey asea oo such on isste i e normat 1o
sulsenit o placning opplication. The reasan for such o condition in thewe creumsiances is cdaar Bom an tnspaction
of the sits ond adjoining buildings, Chariaston rad progertes fprobcied sirycteras) hove o patter of privote
gardens.

26 Charteston Aveaue enioys considerable privary fo the sest of the progerty, both s its rear gardan and e rear
elevation, the underconsieuction axtension o 18 Qokley Square will hawe an advarse effect an the emeniy of
sivncy of the recr of 26 Chadeston Avenue. Thare is diract line of sight views intx the undar-comstruction extension

at 18 Oolley Square ram 2 No. bedrooms, tha sl aned the famity bathroom ot 26 Chardesion Avence.

Stephen Tierney MRIAI

13.12.204%

Trersuy Maiwes Arvchitects, TR Brochvithe Pusk, Bachrock, Deldin, T. BRINE BS TS0STER =X razi v
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EXTRACTS FROM MAP 9 OF THE DUSBLIN CITY DEVELOPMENT PLAN 1980

APPENDIX D:
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26 Charleston Ave
Ranelagh,
Dublin 6.

27 January 2020

To whom it may concern,

| attach an image from my architect just for clarity {or to hopefully avoid confusion). The
Land Registry website shows the wrong address for 18 Qakley Sq,: the address given on the

map is16 but the address given in the top right when the property is highlighted is correctly
shown as 18.

Kind regards,

Adrian Wrixon.

AN BORD PLEANALA

11.MAR 200
LTR DATED FROM

LDG- Teh

ABP-
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28/01/2020

Application No. ] EXPP 0042/20

Applicant Cliona Cieary
Registration Date | January 2020
Location |18, Oakley Square. Dublin &

Re: Recent extension and large windows to western facade

Dear SirfMadam,

Please be advised that an application for a Declaration under Section 5 of the Planning and
Development Act 2000 (as amended) was submitted to the planning authority on 23rd January

It is noted that you may have an interest in the subject site to which this application relates. The
planning authority would like to provide you as the owner/occupier of the site, the opportunity to
submit views or comments on the application.

Any comments or views you may wish to submit shall be submitted by close of business
on 5th February 2020.

A full copy of the application is available for viewing at the Public Counter, Dublin City Council,
Planning Department, Monday to Friday, 9.00a.m. — 4.30p.m.

Should you require any clarity on this matter please do not hesitate to contact me at the above
number,

Yours sincerely,

AM Bour_%.
For Execufive Manager

£ tadli d bt

.38, el B H:

01 222 2222 www.dublincity.ie

AN BORD PLEANALA

11 MAR 2020

LTR DATED FROM
LDG-
ABP- _




APPENDIX 3:
a de Maoi dated 2" January 2020 the

the application of Mauro Fiorio and Giorgi
s Report

A copy of
8 Oakley Square together with the Plannet’

owners of 1
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DECLARATION ON DEVELOPMENT & EXEMPTED DEVELOPMENT

SECTION § APPLICATION FORM

namEe oF appLicanT: MAURO FioRW0 PLA & (i0RGIA De HAW
aopress of apeuicant: A8 GRAKLEY SQUAKE | RANEBLACH
DOG PLTY

eman aoress: AU RS . FIORI0 @& HOT AL . Cout

TELEPHONE NG, Day fiobiie: 0+ ?}g 4;4 &3

NAVE OF AGENT AMD AGENT'S ApDRess: ARCH . NIWOLA DA Paite
/o SHOMERA VILLAGE  DUNSHAUGHUIN BUsSiSl PARK
TELEPHONE NO. Dav:Ot §48 8L ¥ jobie:

ADDRESS FOR CORRESPOMNDENCE {if different from above)

LocaTionoF suassersie: A4 OAKLEY SQUARE , DO¢

Is this a Protected Struciure or within the curlilage of 2 Profeciad

Structure? D 36

if yes, has a Declaration under Section 57 of the Planning & Development Act
2000 been reguested or issued for the property by the Planning Authority? D

Please provide details of works (where applicable) or proposed development.
{Note: only works listed and described under this section will be assessed under
this section 5 application. Use additional sheeis if required.)

SINGLE STOREY ELAT RO6€ EXTERMIION TO THE
Rehe of THE Houle OTALLING 26,9 Jav




List of plans, drawings stc. submitted with this application
24p. S({TE PLANS
GRAUNE FLOOR PLANS . BLEVATIANS
3D ViBw! of Stz
€ .00 &  HEek

Please state Applicant’s interest in this site: oW WQ

If applicant is not owner of site, please provide name & address of owner:

Are you aware of any enforcement proceedings connecied to this site?
if s0 please supply details:

VWhere there previous planning application/s on this site?
If 20 please supply details: D MO

SignedML \ub@% Q Q}ﬁ i Date UL{_?@! {) % |

NOTES

2020 N
Ragistered Architect

Hicoln Da Ponba /
plember No. 3702 4

Appfication shall be accompanied by 2 coples of site location map with site clearii
outlined it red and a fee of €80.00. Please submit 2 copies of any additional
piansfrepors etc. you may wish o inciude as part of the application.

Application shali be forwarded to: Dublin City Council, Planning Registry
Section, Block 4, Floor 0, Civic Offices, Wood Quay, Dublin 8.
Contact Detalls: Phone: 01 222 2149 Fax: 01 222 2875

AN BORD PLEANALA

11 MAR 2020
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‘ Dublin C'|ty Council An Roinn Pleanala & Forbairt Macine, Bioc 4, Urlar 3, Oifigi na

Cathrach, An Ché Adhmaid, Baile Atha Cliath 8.

Planning & Property Development Depariment, Block 4, Floor 3,
Dublin City Council, Civic Offices, Wood Quay, Dublin 8.

T: (01) 222 2288

E. planning@dublincity.ie

21-Jan-2020

Nicola Da Ponte
18, Oakley Square
Dublin 6

Application 0005720
Number

Application Type  Section 5
Registration Date  03-Jan-2020
Decision Date 21-Jan-2020
Decision Order P2129

No.

Location 18, Oakley Square, Dublin 6

Proposal EXPP: single storey flat roof extension to the rear of the€' house
fotalling 26.5 sgm.

Applicant Mauro Fiorio PLA & Diorgia De Maio

If you have any queries regarding this Decision, please contact the humber shown above

Note:

Any person issued with a declaration on development and exempted development, may, on
payment of the prescribed fee, refer a declaration for review by A Bord Pleanala within four weeks
of the date of the issuing of the declaration.

NOTIFICATION OF DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT

in pursuance of its functions under the Planning & Development Acts 2000 (as amended), Dublin
City Council has by order dated 21-Jan-2020 decided to issue a Declaration that the above
proposed development is EXEMPT from the requirement to obtain planning permission under
Section 32 of the Planning & Development Acts 2000 (as amended).

Reasons & Considerations:

The extension as described is development, and is exempted development, within the meaning of
the Planning and Development Act 2000, as amended.

NOT 1section5{Grant Exemption) /555 dublingity.
2222 www.dubdlincity.le



‘ | Ijublin City Council

The construction of the proposed extension to the rear of No. 18 Oakley Square, meets the
conditions and limitations of Class 1 of Schedule 2. Part 1 of the Planning and Development
Regulations 2001, as amended. It is recommended therefore that a declaration be issued to the
applicant informing them the development constitutes exempted development.

Signed on behalf of Dublin City Council VIQ\%L \(\a(.z\reu
| for Assistant Chief Executive

Note:

Any person issued with a declaration on development and exempted development, may, on
payment of the prescribed fee, refer a declaration for review by an Bord Pleanéla within four weeks
of the date of the issuing of the declaration.

= h L b

I.01 2222229 www.dublincity.ie



Dublin City Council
Declaration on Development and Exempted Pevelopment

Section 5 of the Planning and Development Act 2000

EXPP: 0005/20
Location: 18, Oakley Square, Dublin 6
Date Received: 03-Jan-2020

Decision Due Date: 30-Jan-2020

Development

The applicant requests a declaration on whether a single storey flat roof extension to the rear
of the house totalling 26.5 sgm is or is not development, and is or is not exempted
development.

Site Description

No. 18 Qakley Square is a two storey end-of-terrace property located within an infill
development in Rathmines,

The site is zoned Z2 in the 2016-2022 Dublin City Development Plan, with the objective “To
protect and/or improve the amenities of residential conservation areas.’ There are no specific
objectives in the Development Plan or in any Local Area Plan, designating the site as an area
of archaeological, geological, historical, scientific or ecological interest. The site is not a
protected structure or national monument.

Planning History
AN BORD PLEANALA

No relevant planning history.
Enforcement History

| 11 MAR 2020
None on file. LTR DATED FROM
Relevant Legislation LDG-

ABP-

This application will be assessed under the PIMBM%

amended), and under the Planning and Development Regulations 2001 (as amended) to
check whether it is exempted development. Schedule 2 Part 1 Exempted Development-
General - Development within the Curtilage of a House ~ Class 1 is the part that specifically
addresses extensions to houses, and whether they require planning permission or not.

Appraisal

Submitted Drawings

¢ Site Plan



3D views

Demoilition Plans

Schere Plans

External 3D, Finishes and Elevations

Assessment against the Regulations

The relevant parts of Schedule 2 Part 1 Exempted Development- General - Development
within the Curtilage of a House - Class 1 of the Planning and Development Regulations 2001
(as amended}) states:

The extension of a house, by the construction or erection of an extension (including a
conservatory) to the rear of the house or by the conversion for use as part of the house
of any garage, store, shed or other similar structure attached to the rear or to the side
of the house.

1. (a) Where the house has not been extended previously, the floor area of any such
extension shall not exceed 40 square metres.

The proposed extension would be 26.5 sqm in area.

2. (a) Where the house has been extended previously, the floor area of any such
extension, taken together with the floor area of any previous extension or
extensions constructed or erected after 1 October 1964, including those for which
planning permission has been obtained, shall not exceed 40 square metres.

The property has not been previously extended.
4. (a) Where the rear wall of the house does not include a gable, the height of the
walls of any such extension shall not exceed the height of the rear wall of the house

The height of the highest part of the roof of the proposed extension would not exceed the
height of the highest part of the roof of the dwelling.

3. The conslruction or erection of any such extension to the rear of the house shalf
-not reduce the area of private open space, reserved exclusively for the use of the
occupants of the house, to the rear of the house to less than 25 square metres.

The rear amenity space would not be reduced to less than 25 sgm by the proposed extension.

(a) Any window proposed at ground level in any stuch extension shall not be less than
1 metre from the boundary it faces.

All proposed windows would be located more than 1 metres away from any neighbouring
boundary it would face.

Conclusion

An extension to the rear of a house can
permission if it meets all the releva
the Planning and Developmen

pt from the requirement to seek planning
\nitations numbered above, copied from
tions 2001. Thi proposed extension meets all these

pment, and does not require



Recommendation

The extension as described is development, and is exempted development, within the
meaning of the Planning and Development Act 2000, as amended.

The construction of the proposed extension to the rear of No. 18 Oakley Square, meets the
conditions and limitations of Class 1 of Schedule 2, Part 1 of the Planning and Development
Regulations 2001, as amended. It is recommended therefore that a declaration be issued to
the applicant informing them the development constitutes exempted development.

W B(Q/Ut_ﬁx\-

Robert Brereton
Assistant Planner
17% January 2020
K .Seome
|9-1-30.
AN BORD PLEANALA
11 MAR 2020
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Ponte and AKM Design on behalf of the

APPENDIX 4: Submission made by Nicola Da
5 Application of the Appellant.

owners of Oakley Square in relation to the Section
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Mr Robert Brereton

= Planning Department
Dublin City Council
Block 4

— Civic Offices
Dublin 8

By Direct Courier

Our ref: AMH/DEM]1/2 Your ref: EXPP 0042/20 Date: 4 February 2020

Our clients:  Mr Mauro Fiorie Pla and Ms Giorgia De Maio of 18 Oakley Square, Dublin 6
Re: Application EXPP 0042/2¢

Applicant: Cliona Cleary

Location: 18 OQakley Square, Dublin 6

— Dear Sirs,

We refer to your lefter to our clients dated 28 January 2020 (copy attached) in relation to an
= application for a Declaration under Section 5 of the Planning and Development Act 2000 (as
amended) which was submitted by Cliona Cleary on 23 J. anuary 2020.

By way of reply to same our clients would like to submit the following:
1. Submission of Nicola Da Ponte, Architect of Shomera Architecure dated 31 Yanuary 2020
2. Submission of Jong Kim of AKM Design dated 3 February 2020

We would be grateful if you could please confirm safe receipt of ra,mgg

AN BORD PLEANALA

: Yours faithfully, B MAR 2020
LTR DATED._._______ FROM
e e ] e
A T o A ABP. —
Cosgréve Gaynard Solicitors —_—

Susan Cosgrove, LLB, Dip Prop Tax, Dip TEP, Dip Aviation F & L
Address: 39, Waterloo road, Dublin 4 :

Aidan Callaghan, LLB, MA {Law), Dip Finance, Dip Management
wone: 01 234 0044 | Fax: 01 234 0047 Siabhan Carty Dip IT, Dip 1S
Email: info@cgsolicitors.ie | Web: www.cgsolicitors.ie Legal Executive: Melissa Cowman
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<

Re: EXPP 0042/20 and earlier EXPP 0005/20
Recent extension to 18 Oakiey Square, Ranelagh, Dublin 6, D06 PX72

I Nicola Da Ponte am an Architect having qualified in as such in the year of 1999 at the
Istituto Universitario di Venezia ~ Italy, being registered as Member of the Albo degli
Architetti, Pianificatori, Paesaggisti e Conservatori della Provincia di Venezia with no.
2859 in year 2000 and currently registered Member of the Royal Institute of Architects
in frefand with no. 17112 .

| am a member of staff at Shomera, retained by Giorgia DeMaic & Mauro Fiorio Pla of
18 Oakley Square, Ranelagh, Dublin 6, D06 PX73 to provide architectural design & build
services to the address above.

Situation

The Premises is part of a multi-unit development erected in accordance with Planning
Permission ref. 1369/86 and subsequent Conditicns imposed by An Board Pleanala
decision ref. 29/5/72471. The current development comprises of a single storey 26,50
sqm flat roof single-storey extension to the rear of the Premises, on its northern
elevation. The extension is of a timber frame construction with rendered external finish
similar to existing house and is fully complaint with current Building Regulations.

| attach copy of EXPP 0005/20 Section 5 Application relating to 18 Cakley Square,
Ranelagh, Dublin 6 submitted by me on Jan. 2™ 2020,

Opinion

it is my opinion that the proposed extension at 18 Oazkley Square, is exempted from
planning permission under Schedule 2 Part 1 Class 1 of the Planning & Development
Regulations 2001 {5.I. No. 600 of 2001). This opinion was confirmed by Dublin City
Council on Jan. 21%, 2020.

This is in keeping with precedent as other houses in the development have added glazed
extensions within the house owners’ Statutory entitlement under exempted
development (at least three of the properties).

HousX Limited LEANA

Company Registration Number: 518360
VAT Ragistration Number: 33444961H

Haad Office ]
Dunshaughiin Business Park
Dunshaughiing Co. Meath

LA

(3 825 8288 info@shomera.ie
01 9 wivw,shomera.ie



Ar objection raised by neighbours suggests that the extension breaches condition 14. of
Conditions set by An Board Pleanala decision ref. 23/5/72471 in the original planning
consent for the development. As per the condition, no window{s) have been provided
in the indicated blank facades of the house.

tn fact it is my opinion that the condition has no bearing on the exempted entitiement
being exercised by our client. | hold this opinion, in particular, because there are no
restrictions on exempted development provisions in original conditions of planning for
the development. We have come across developments where a condition of planning is
included that restricts the normal provision of exempted development from taking
placing without a formal planning application and subsequent consent being issued by
the local authority. This condition did not form part of the planning consent for this
development.

3020

Registered Architect

Weamber Me, 7742

ttivola B Ponts

31 January, 2020

Signed:

Nicola Da Ponte, MA Arch, PGCert DAER, MRIA!




Robert Brereton
Planning Department
Dublin City Councii,

Biock 4,

Clvic Offices, SKMﬁDesign

Duibiin 8. nit

IS Orchard Business Centie

2809 Orchard Avenue

03/02/2020 Citywest Buisness Campus
Dublin 24

Re: EXPP 0042/20

Address: 18 Qakley Square, Dublin 6 1 353 1 479 6234
E: info@akmdesign.ia

Dear Robert, W www.akmedesign.io

Frefer to above Section 5 application by Cliona Cleary ~ reference 0042/20 lodged 23/01/2020.

F wish to make this submission on bshalf of Maure Fiorio Pla & Giorgia De Maio, who are
owners of 18 Oalday Square, Dublin 8. The following question has been asked by the
applicant:

“Whether the recent extension which includes large windows at the westarn elevation to the
westem facade of 18 Oakley Square constitutes development having regard to planning
condition 14 attached fo a previous ptanning applfcation Ref ABP 290572471,

1.0  Subject Extension
I have reviewed the single storey extension built to the rear of 18 Cakley Square, Dublin 6,

I consider the single storey extension to be ‘exempt development’. | consider the rear
extension meets all of the conditions and fimitations of Classt of Schedule 1, Part 1 of the
Pianning and Development Regulations.

The single storey extension was only recently constructed (started in late 2019) and remains
unfinished externally. Please refer to enclosed photos,

The applicant specifically makes referencs o farge windows’ in the western fagade of 18
Oakley Squars In the appiication. The said ‘windows' do not exceed or breach any the
conditions and fimitations of Class1 of Schedule 1, Part 1 of the Planning and Development
Regulations.

2.0 Decision ABP 290572471

AN
The appiicant makes reference to condition no. 14 of An Bord Pleanalg Decision 2 TP

{reference 1369/86). This decision relates to' the original constructiog of the Oakley Square LEA N
housing scheme. | ask the Planning Authority to refer to wording of tE condition, ALA

P
%g?gﬁm‘éé afl z"mwg&)

\FROM

Condition no. 14 states:
No windows shail be provided, now or in the future in the indicatedh
residentiaf blocks, save where such are shown on the !nged pla,

=N

Architectural Design | Town Pianning | Civil & Structural Engineering { Development Consuttants ! Building ™S

ARM Consultants Lid, Trading as AKM Deaignﬁegi-_amréﬁ inireland. Company No.; 1547402,
Registered Oifice: Unit 4, Orchard Business Centra, 2008 Grehard Ave; Citywesl Business Campus, D24
Directors: P. Antirews, J. Kim, B. MoGormack. AKM Consultants Lid VAT No. 3278598FH




This plahning condition is clear, concise and directional. It is easily understood, unambiguous
and it clearly only refers to the original buildings as set out in the submitted plans under the
original planning application and subsequent appeal An Bord Pleanala Decision 290572471

{reference 1369/88).

The wording states “in the indicafed blanks facades of the new residential blocks” i.e. this is
clearly referring only to the develepment as applied for and permitied by the An Bord Pleanaia
Decision 280572471,

Planning decision 290572471 does not contain any planning condifion that ‘de-exempts’ future
development that is considered ‘exempt development’,

3.0 Conclusion

The subject site is not a protected structure and thers are no planning restrictions or
environmental sensitivities regarding this domestic develcpment.

I have reviewed the site and | consider the single storey rear extenslon is ‘exempt
development’.

[ trust this clearly letier sets out my position in relation to the matter.

Can you please send an official reply to the submission to our citywest office.

Yours sincerely,

%

Jong Kim MIPi




AN BORD PLEANAL A

11 MAR 2079

LTR DATED_________* FROW i bataic
LDG-

ABP. \
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EXPP APPLICATION

EXPP APPLICATIONNO:  O0OU a\ QA

Location Address:

18, Od¥\ey So{uaee

S:\plregist PLANNING FORDS

i
Ronelcoh
Dubith b
Area: @ @Qi(_c)f;f 0. Qa;\\&_,\
Date Received: DD Ol. 0O
Date Due: 19. 0. 203 0O
Applicant’s Legal Interest in Site: Nes ,0\\'\ boud
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Protected Structure: Ne RPS No.: Q165
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