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THE HIGH COURT

[2005 No. 79 MCA]
IN THE MATTER OF SECTION 160 OF THE PLANNING AND

DEVELOPMENT ACT, 2000

BETWEEN
BERNADINE McCABE

APPLICANT

CORAS JOMPAIR EIREANN AND IARNROD EIREANN — TRISH RAIL

RESPONDENT

‘ 9% ‘
JUDGMENT of Mr. Justice Herbert delivered of-6* day of November. 2006

The Applicant seeks an Order of this court, pursuant to the provisions of s, 160
of the Planning and Development Act, 2000, directing the Respondent to restore a 161
years old railway under-bridge at Gingerstown, Caragh, Naas, Co. Kildare, to its
condition prior to what is claimed to have been unauthorised development carried out
by the Respondent at the bridge on the 16, 17% and 18 days of March 2002.

On'the 13% February, 2002, the Applicant wrote to the Respondent asserting
that in her-belief the intended works of which she had just become aware required a
gra.nt‘ of planning permission and, advising the Respondents that unless they could

demonstrate that they did not require planning PerfniSSIn f"ﬂw ‘E‘Bﬁb‘”ﬁfﬁsﬁ R:N ALA

would seek injunctive relief from the courts if the wor

were to proceed. The letter
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was copied to 26 other parties: the Planning Section and the Roads Section of Kildare
County Council, the Garda Authorities at Naas, the Secretary of the Department of the
Environment and Local Government, the Secretary of An Taisce, Members of D4il
Eireann, Local Government Councillors and the Editor of the Leinster Leader
Newspaper.

The Applicant was not being merely officious or acting from some
disinterested sense of concern for the observance of the Planning Laws. As she
explained in this letter, she and her family, since about 1995' have been
inconvenienced and affected by the increased use of the regional public road straddled
by this bridge on the maiﬁ railway lines between Dublin and Cork, and also serving
Waterford, Limerick, Galway, Kilkenny, Killarney, Tralee and other towns. In
particular, she instanced the increasing use of this road by heavy goods vehicles,
especially very large reque trucks of abnormal height. The Applicant stated that she
resided approximately 2.5 miles from this railway bridge, which she accepted was
- being repeatedly struck by these vehicles.

Receipt of this letter was acknowledged by the Planning Section of Kildare
County Council by a letter dated 19™ February, 2002. By letter dated 1% March, 2002
the Respondent replied that what larnréd Eireann proposed to do was to reconstruct
the bridge in materials similar to those of which it was constructed but eliminating the
arch and, providing an orthogonal section through the bridge to allow high vehicles to
pass in safety, without materially affecting the character, design and external

appearance of the bridge. The writer informed the Applicant that following receipt of

of Senior Counsel who

or o RORD. RiEaeir A
provisions of s. 4(1)(h) of the Planning Developmgnt Act, 2000 and, additionally or
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had advised that the proposed works were “exemp







alternatively, Class 23 of Part I of the Second Schedule of Planning and Development
Regulations, 2001. The writer stated that the works were urgently required to ensure
the safety of the public travelling both in trains and on the road and he enclosed in the
~ letter a plan and elevation of the proposed works.

On 27" February, 2003 a Notice pursuant to the provisions of s. 75 of the
Roads Act, 1993 was published by the Roads Section of Kildare County Council in
the Irish Independent newspaper informing the public of the temporary closure of the
R 409 road between Halverstown Cross Roads and Capagh, from 00.01 hours on
Saturday 16® March, 2002 to 16.00 hours on Tuesday 19™ March, 2002, for the
purpose of renewing under-bridge number 409 at Gingerstown, Co. Kildare. By letter
dated 4* March, 2002 the Applicant lodged her objection to the closure and fo these
works. The Applicant stated that it should be the duty of the Planning Authority to,
“endeavour to preserve our heritage items not destroy them’;: that the bridge could be
reinforced without defacing it, and could be protected from fuiure damage by a traffic
calming system which W(;uld permit only one heavy goods vehicle at a time to pass
under the bridge. By letter dated 7 March, 2002 M. Michael O"Neill, Solicitor,
acting on behalf of the Applicant, wrote to the Solicitor for tﬁe Respondents stating
that the Applicant did not accept that the proposed development was “exempted
development” within the meaning of s, 4(1)(h) of the Act of 2000 or Class 23 of Part [
of the 2001 Regulations. _

Further letters dated 7" March, 2002, 8% March, 2002 and 12% March, 2002
were exchanged between Mr. O’Neill and the Respondent, By letter dated 8™ March,

2002 Kildare County Council advised the A}f)ﬂ;@@&t notice of a decision by

Kildare County Council to grant permission ffor thétunmgoﬂleﬁmﬂﬁlﬁﬁnt?
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section of the R 409 road would be published on Saturday 9 March, 2002 in the Irish

Independent Newspaper. This letter stated:-
“Please note that the appearance of this Notice gives permission for the
temporary-closing of the road only. It does not imply that lamrod
Eireann have been given permission by the Council to carry out the
works until such time as it has been established, beyond doubt, that
these works are exempt from permission under the Planning and
Development Acts.”

On 11" March, 2002, . 5 of the Planning and Development Act, 2000 became
operational. By letter dated 11™ March, 2002, the Applicant sought a declaration
from Kildare County Council, as the relevant Planning Anthority, as to whether or not
the development proposed by the Respondent was “exempted development” within
the meaning of that Act. By Order made on the 13 March, 2002 it was declared that
the proposed works were not “exempted development”. This Declaration was
forwarded by Mr. O’Neill to the Solicitor for the Respondent by letter dated 15%
March 2002, with a request that the Respondent confirm that they would not proceed
with the proposed development without first obtaining a review of the Declaration by
An Bord Pleanla or applying for planning permission. By letter dated 15™ March,
2002 the Solicitor for the Respondent protested to the Planning Section of Kildare
County Council, complaiﬁing of what was described as the unfair, unconstitutional,
high-handed and unlawful manner in which it had issued the Declaration:-

“In a manner that affects larnréd Eireann without giving us an
opportunity of making our views known”.

It was accepted by both parties to this appli ationA 136 D PLEANAL :
A

were carried out by the Respondent on the 16™, 17% and 18" of March, 2002, without
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obtaining a grant of planning permission or without seeking a review by An Bord
Pleanala of the Declaration. It was also accepted that the railway bridge in questionis
not a “protected structure” as defined by s. 2(1) of the Planning and Development Act,
2000. In judicial review proceedings entitled, “Céras Iompair Eireann and famrod
Eireann (Irish Rail), Applicants, the County Council of the County of Kildare,
Respondent and Bernadine McCabe Notice Party,” this court (Mr., Justice Murphy),
by Order made on the 21* October, 2004, granted the Respondent an Order of
Certiorari quashing the Declaration notified to the Applicant on the 15th March,
2002, on the grounds that the decision was a quasi-judicial decision and not an
administrative decision and, the Respondent should have been given time to make
submissions before the Declaration was made.

By Order of this court (Mr. Justice Abbott) made 28" November, 2005, in
proceedings entitled Judicial Review No. 2005/1288 J R., Céras Iompair Fireann and
Tarnrod Eireann — Irish Rail, Applicants the County Council of the County of Kildare
Respondent and Bernadine McCabe, Notice Party, the Applicant was granted leave to
apply by way of Judicial Review for, inter alia an Order of Prohibition restraining
Kildare County Council from taking any steps, including the serv;ing of an
Enforcement Notice, on foot of the Declaration, an Order of Certiorari quashing a
statutory Warning Letter purportedly issued by Kildare County Council on the 15"
March, 2002 and, an Order of Prohibition, in effect prohibiting Kildare County
Council from further considering an application for a s. 5 Declaration in relation to

this development. This application for judicy et been heard by this
AN BORD PLEANALA

court.
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The Applicant secks relief pursuant o the provisions of's. 160(1)(b) and s.
160(2) of the Planning and Development Act, 2002, These subsections provide as
follows:-
“160(1)(b) Where an unauthorised development has been, is being or is
likely to be carried out or continued, the High Court or the Circuit
Court may, on the application of a planning authority or any other
person, whether or not the person has an interest in the land, by order
require any person to do or not to do, or to cease to do, as the case may
be, anything that the Court considers necessary and specifies in the
order to ensure as appropriate the following: insofar as is practicable,
that any land is restored to its condition prior to the commencement of

any unauthorised development.

106(2} In inaking an order under subs. (1), where appropriate, the

Court may order the carrying out of any works, including the

restoration, reconstruction, removal, demolition or alteration of any

structure or other feature.”

“Unauthorised Dévelopment" is defined by s. 2(1) of the Act of 2000 as

meaning:-

“In relation to tand, the carrying out of any uﬁauthorised works

(including the construction, erecting or making of any unauthorised

structure) or the making of any unauthorised use”.

“Unauthorised Works” is defined in the same sub ecﬁoaﬁ%ﬁ.
: | Dp LEANA LA
“Any works on, in, over or under Jind commenced on or after the j

October, 1964, being developmerk other than:

:
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(a) Exempted development (within the meaning of s, 4 of the Act

of 1963 or s. 4 of this Act), or,

(b) Development which is the subject of a permission granted. ..

being permission which has not been revoked. ..”

“Works is defined in s, 2(1) of the Act of 2000, as including:~

“Any Act or operation of construction, excavation, demolition,

extension, alteration, repair

In the same subsection, “Land” is defined

or renewal...”

as including:-

“Any structure and any land covered with water (v'vhether inland or

coastal).”

It was not disputed by the parties at the hearing of this application before the

court that what was done by the Respondent at Caragh Bridge on the 16%, 17 and

18™ March, 2002, fell within this definition of “works” and, that the general

obligation to obtain planning permission ¢

to such works unless the development was

ontained in s, 32 of the Act of 2000, applied

exempted development.

The Respondent did not have a grant of planning permission to carry out the

development. The Respondent argues that the development is “exempted

development” within the provisions of s. 4(1)(h) of the Planning and Development

Act, 2000. At the hearing of this applicati

on before the court the Respondent

abandoned all reliance upon the provisions of Class 23 of Part I of the Second

Schedule of the Planning and Development Regulations, 2001. Whether or not the

instant development is or is not “exempted development” within the provisions of

Nt o
s. 4(1)(h) of the 2000 Regulations is a mat

ter which a Planning Authority and An

Bord Pleanala, on review, are uniquely w

:

by the legislature by the enactment of s.

1l quAide B ORDE B A0Ed

of the Act of 2000. However, the

T ———— —
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provisions of 5. 5 are not mandatory in nature and in the special circumstances of this
application, particularly, in view of the Order of this court made the 2g% November,
2005, in my judgment it would not be just or appropriate to adjourn this application to
enable the Applicant or the Respondent to obtain a declaration pursuant to the
provisions of s. 5 of the Act of 2000.

The primary issue, which therefore becomes necessary for this court to
consider, is whether or not the development at railway under-bridge No. 409,
Gingerstown, Caragh, Naas, County Kildare, is or is not “exempted development”
within the provisions of s. 4(1)(h) of the Planning and Development Act, 2000,

The following description of the bridge, prior to the carrying out of tﬁe works
by the Respondent is taken from paragraph 6 of the affidavit of Mr. Tom Ruane,
Engineer and Production Manager of Infrastructure, Tracks and Structures of lamréd
Eireann - Irish Rail, a subsidiary of Céras Iompair Eireann, sworn on 16% December,
2005. No dispute arose between the parties at the hearing of this application before
the court in this regard. Mr. Ruane states as follows:-

“The bridge as constructed comprised an arch barrel consisting of brick
units, placed in uniform courses to form a semicircular profile. The
arch face also consisted of limestone units or voussoirs. The thrust
induced by the arch self weight and applied load was resisted by
abutments consisting of vertically constructed masonry, interfacing
with the arch barrel at the springing points. The fill material laid on
top of the arch back is contained by the spandrel walls, which are of

masonry construction, Parapets, consisting of concrete block work, are

supported by the spandre] fa wo, by the Ecllbarrel
AN BORD PLEANAL A ]
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Above the block work there was also a railing present, although this is
of no structural significance.”

At paragraphs 17 to 20 inclusive of his said affidavit, Mr. Ruane gives details
of the works carried out by the Respondent on the 16, 17" and 18% March, 2002, He
avers that the works were carried out on these days in accordance with the normal
practice of the Respondeﬁt in order to minimise the level of disruption to both road
and rail users. There was no controversy between the parties at the hearing of this
application with regard to this description of the works whiéh is as follows:-

“17. The nature of the works carried out consisted of the brick/stone
arch bridge structure being replaced with a flat Span pre-cast concrete
deck structure, The new deck beams were placed on new pre-cast
concrete bed stones which in turn sit on the oﬁginal stone abutment
walls. The new bridge deck was placed at a higher level than the
original arch bridge in order to allow the safe passing of high sided
vehicles underneath, thus mitigating the risks associated with Bridge
bashing. Replacing an arch structure with a flat structure also provides
benefits in relation to clearance restriction from road level...

18. Pre-cast concrete elements were used to enable fast reconstruction
of the bridge and thus minimise the closure of the Dublin-Cork line. In
order to enhance the appearance of the bridge reconstituted stone
facing was used on the new parapet walls and abutment, As much of
the existing stone structure as possible was maintained, for example,

wing walls and lower section of the abutment walls. More specifically,

elements of the existing bridgd whiodAM-BORBRLENN ArA
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stone wing walls to each comer of the bridge... and section of two
abutment walls, .,

19. The concrete bed stones which formed the upper sections of the
bridge abutments were faced with stone in order to help it blend in
with the original stonework. Further, although the road clearance
height of the bridge was increased to a limited extent for safety
reasons, the dimensions of the bridge have not otherwise been
significantly altered. A plan area of the bridge bash footprint area
which is 23 degrees offset to the public road,.was not altered from the
original. The removal of the arch and rising of the bridge deck has
caused a minor increase in the dimensions of the vertical walls which
support the bridge. ..

20. The stability of the railway ernbanlqnents; were also enhanced by
extending the parapet walls on each side of the bridge thus preventing
ballast falling down onto the road...”

At paragraphs 20 - 23 inclusive of his said affidavit, Mr. Ruane explains why
the arch structure was not repeated. The Respondent accepted the submission of
Senior Counsel for the Applicant that such reasons are entirely irrelevant to the issue
of whether or not the works were “exempted development” within the provisions of s.
4(1)(h) of the Planning and Development Act, 2000.

However, in my judgment it is relevant to consider the reasons offered by Mr.
Ruane as to why it was necessary to carry out these works, At paragraphs 7 — 11

inclusive of his affidavit sworn on the 16" Diecember, 20035, he sets out the results of

out&iwabﬁﬁ LEANA

paragraph 12 of his affidavit he gefers to ongoing routine inspections théreafter of the

an assessment of the bridge carri
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bridge. At paragraph 13 he describes the carrying out of emergency repairs to the
bridge following a reported bridge strike on the 23% December, 2001, when it was
found that one of the large stones which formed the ring arch had been dislodged and
had fallen onto the road. At paragraph 14 he sets out the results of a close visual
survey of the bridge, undertaken by the Respondent’s Divisional Engineer Office in
conjunction with the Structural Design Office. At paragraph 14 he avers that the
following primary defects were noticed:-

“(i)  Lamination of the brick coursing in the bridge soffit, that is the section
of the external layer of the brick had become detached from the
remaining layers.

(i)  Sections of the brick arch barre!l had become soft and brittle, Some
minor section of the brick could be removed by hand. This was
primarily due to constant bashing and scraping by high sided vehicles
on the bridge soffit. |

(i) A crack/gap of approximately 20 — 25 mm had appeared along the
interface b.etween the stone ring arch and adjacent brick soffit. This
crack had occurred since May 2000 when the bridge had been repaired
after a strike which resulted in similar serious damage to the stone ring
arch on the Naas side of the bridge. This indicated that the stone
arches were tending to spread away from the main body of the bridge
structure.

(iv)  The cores taken from the brick soffit again indicated lamination of the

brick layers and poor condition of the brick work, which had

deteriorated over time due to a co binﬂiﬂa ggﬁcﬁs bﬁgll =

LEANALA

poor drainage, etc.”
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At paragraph 15 of his said Affidavit, Mr. Ruane states that due to the severe
nature of these defects a temporary 40 miles per hour running restriction was imposed
on all trains crossing this bridge, with a view to having the bridge renewed at the
earliest available opportunity. Senior Counsel for the Applicant attached very great
importance to the use by Mr. Ruane of the phrase, “having the bridge renewed”, Ms,
Butler also pointed to the use of the phrase, “what Jamrod Eireann proposes to dois to
reconstruct the bridge...”, in the letter dated 1% March, 2002 from Mr. Michael
Carroll, Solicitor for the Respondent to the Applicant and copied to the other persons
and bodies, (other than the Members of D4il Eireann, the various Local Government
Councillors, and the Newspaper Editor), to whom the Applicant had copied her letter
of 13" February, 2002,

Ms. Butler submitted that works of renewal or reconstruction, which she said
had taken place in this instance, were outside the provisions of s, 4(1)(h) of Planning
and Development Act, 2000, which, she said, only applied to works for the
maintenance, improvement or other alteration of the existing stricture. ' She
submitted that the reconstruction or replacement of a structure with something that
was essentially a different structure (even of the same type), is fundamentally
different to and of a greater order than the maintenance, improvement or alteration of
the original structure,

Mr. Macken, Senior Counsel for the Respondent submitted that the works
carried out were solely for the maintenance and improvement of this bridge so that the
subsection applied to them. Section 4(1)(h) of the Planning and Developroent Act,
2000, provides as follows:-

“The following shall be ex opments for the purposes of

ANB
this Act — Development cofisisting of meocéarQnE&EAMLw th
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maintenance, improvement or other alteration of any structure, being

works which affect only the interior of the structure glﬁ which do not o&_
materially affect the external appearance of the structure so as to

render the appearance inconsistent with the character of the structure or

of neighbouring stroctures.”

It was conceded on behalf of the Respondent that the works carried out were
not only to the interior of the structure but that they had also affected its external
appearance. Ms. Butler submitted that the external appearance of the bridge had been
materially affected, while Mr. Macken submitted that the changes wrought by the
Respondent did affect bui did not materially affect the external appearance of the
structure, because the overall dimensions remained the same. He referred to the case
of Dublin County Council v. Arnoid Lowe and Signways Limited [2004} 4 LR. 259,

In my judgment, by reference to the photographic record, the external
appearance of the bridge has indeed been changed by the elimination of the arch and
its replacement with a flat deck and that this necessarily connotes that its external
appearance has been materially affected. This is not dependent upon any aesthetic
considerations but just on the physical form of the bridge viewed externally. Serious
issue was joined between the parties as to whether or not these works had rendered
the post works appearance of the brid ge inconsistent with the character of the
structure. A considerable number of very helpful photographs of the bridge and of
various features of the bridge, both before and after the works had been carried out
were exhibited in the Affidavits of the Applicant and of Mr. Ruane and were referred

to in the course of argument.

In my judgment the renewal or fecon h s of the
ORD

PL
ons of . 4{1)(h) of the Agﬁ%ﬁwid

O

bridge would be covered by the provi d
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14

that tﬁe extent of that renewal or reconstruction was not such as to amount to the total
or substantial replacement or rebuilding of the original structure. The question is one
of fact and degree whether in the instant case the original railway under-bridge has
been so changed by the works that one could not reasonably conclude that it remains
the same bridge even though with some alternations, improvements or indications of
maintenance work.

[ find, on the affidavit evidence that the replacement of the brick and stone
arch and fill material with a new flat span pre-cast concrete deck structure is
undoubtedly an improvement of the structure. 1 find that the other works described at
paragraphs 17 to 20 inclusive of the affidavit sworn by Mr. Ruane on 16™ December,
2005, which I have already quoted, are works of necessary maintenance and also
improvements. I find that the original bridge has not been so totally altered that it has
become a new bridge even though maintaining some parts of the former bridge. |
therefore find that the works carried out by the Respondent were works for the
maintenance, improvemenctj\p‘father alteration of the bridge and are to that extent within
the provisions of s. 4(1)(h) of the Act of 2000,

Ms. Butler, Senior Counsel for the Applicant submitted that the result of the
works carried out by the Respondent was to render the appearance inconsistent with
the character of the structure. She submitted that an objective bystander looking at
the pre-reconstruction and post reconstruction photographs could not fail to notice the
significant differences between the shape, form, materials and construction of the two
structures. Both Counsel referred to the decision of the Supreme Court in Cairnduff'v.
O’Connell [1986] LR. 73-, where Finlay C.J., (Walsh and Griffin J J. concurring),

held, with reference to s. 4(1)(g) of the Local Government (Planning and

Development] Act, Aﬁ3gﬂ“ﬁlﬂeeﬁwﬂﬁxmhra e, "‘which do not materially
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Is

affect the external appearance of the structure 5o as to render such appearance
inconsistent the character of the structure”), that the insertion of a window in a side
wall of a three storey terrace house, the replacement of a window by a door and, the
construction of a balcony and staircase for the purpose of converting it into a
residence with two flats, had not so materially affected the external appearance of the
structure, as to render it inconsistent with the character of the house itself or of
adjoining houses. In the course of his judgment, Finlay C.J., (at page 77) held as
follows:-
“Secondly, T am satisfied that the character of the structure provided for in the
sub-section must relate, having regard to the provisions of the Act in general,
to the shape, colour, design, ornamental features and lay-out of the structure
concerned. I do not consider that the character of the structure within the
meaning of this sub-section will depend on its particular use at any time...,”
T'accept as correct the argument of Ms. Butler that the mere fact that 2 pre-
development structure and the post-development structure is used for the same
purpose, as a railway under-bridge, does not mean that the character of the structure
has not been materially affected. The Court was also referred to a number of other
cases such as: Westport Urban District Council v. Golden [2002] 1 LL.R.M. 439,
(High Court); Boroughs Day v. Bristol City Council, (January 18" 1996, - Q.B.D.);
Dublin Corporation v, Bentham [1993] 2 LR, 58 (High Court); Esar Digifone Limited
v. South Dublin County Council [2002] 3 LR. 585, (High Court). However, these
cases do not appear to me to expound any new principles with regard to the
interpretation of s. 4(1)(h) of Act of 2000, or its predecessor s. 4(1)(g) of the Act of

1963, relevant to this particular issue, or to vary in any way the principles as stated by

Finlay C.J. AN BORD PLEANALA

11 MAR 2020
LTR DATED FROM
— 1:DG_—— - N
ABP-




2 IAMAZIG GROE MA. |, | .

0S0C AAM T
MORA ... (HTAC AT

——

e e

. O
-S8A

em————— e S

e

ARt e RS

o A

O
—1

3 ] L] ] m 7

£




16

I find that prior to the carrying out of the works by the Respondent this
particular bridge presented as a simple, plain and Very common type of minor railway
under-bridge erected in hundreds from 1839 onwards throughout the island of Ireland.
It was a narrow single Span structure carrying main line double railway tracks over a
minor regional road. It consisted of a brick buiit barrel vault springing from
abutments of five courseé of rusticated ashlar limestone blocks. At each end of the
vault it had a semicircular voussoir arch of similarly dressed limestone blocks and
spandrels of horizontally laid courses of similarly dressed limestone blocks
surmousited by a plain concrete parapet. It had heavy steeply angled masonry wing
walls or butiresses up to crown top level on either side of the arch. There was no
evidence offered at the hearing of this application before the Court that it possessed
any features of particular interest from an engineering, architectura), artistic or
historical view point, I find that in every respect it conformed to the standard of
architectural character stated by Sganzin (Boston Translation from origina] French,

- 1827) and cited by O’Keeffe and Simington in “Irish Stone Bridges ~ History and
Heritage™(Irish Academic Press, 1991) pages 198 ~ 199 ag follows:-

“Bridges should correspond with the locality — simple and plain upon roads:

bold, rich and varied in cities.”

Following the works carried out by the Respondent I find that the overall
dimensions of the bridge remain the same. So also, T find, does its essential and
immediate visual impact as a minor masonry railway under-bridge on a minor road
leading through a railway embankment. Substantial sections of the original limestone
abutments remain as do the masonry wing walls or buttresses. The limestone VOussoir

arches and spandrels have been replaced by a horizontal lintel of pre-cast pre-stressed

grey coloured concrete Supported-by-vertieal-hed-stones 1n ranaterial festing
AN BORD PLEANAL
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upon the original limestone abutments, but entirely faced with reconstituted stone
blocks. The original horizontally laid rusticated ashlar limestone and concrete block
parapet has been replaced by a stmilarty laid parapet of reconstituted stone blocks. [
find that the visible replacement stone work was designed to blend, and does
effectively blend the new single span flat deck of pre-cast pre-stressed concrete with
the existing stone structure. Ifind that the new concrete deck is not of such a
thickness, colour or design as to contrast discordantly with the overall darker coloured
masonry of the bridge. I find that the post-development visible surface treatment of
the bridge is such, that in form, proportion, harmony with its environment, gradation,
rthythm of composition, details, colour and reaction to light and shade, it retains its
original character {see Steinman and Watson, “Bridges and their Builders” (Dover
Publications Incorporated, New York 1957) page 393].

The Applicant claims that the removal of what she describes as the
“distinctive” Victorian semicircular arch and intricate stone work on the approach
faces of the archway has caused this bridge to lose its character. I find that the only
really noticeably difference in this bridge from the point of view of an ordinary
observant person travelling along the R 409 regional road, is the replacement of the -
semicircular arch with an opening of rectangular appearance. Undoubtedly the
semicircular arch was a distinctive feature of the unaltered bridge. However, as was
pointed out by Finlay C.J., in Cairnduff'v. O ‘Connell, (above cited), shape is only one
of the features which contribute to the character of a structure. I find that vertical
masonry walls supporting a horizontal deck of cast or wrought iron beams or girders
was not at all uncommon in this type of mid-Victorian railway bridge in Ireland, (see

for example Cox and Gould, “Ireland’s Bridges”, Wolfhound Press 2003). Other

AN BORD PLEANALA
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railway bridges of this period in Ireland had elliptical arches. I find therefore that
there was nothing unique from a historical engineering perspective in this bridge.

In my judgment the court must assess the character of this structure by looking
objectively at the entity as a whole, taking all of the matters identified by Finlay C.J.,
into account. From a purely subjective point of view, one observer might consider
that the character of the bridge lay in its environmental context and overall
dimensions, its locus, height, width, length and the dimensions of the road opening;
another might see its chafacter in the type, cut, colour, size and placement of its
structural materials and ornamental work; while yet another mi ght see the
semicircular voussoir arches and spandrels as entirely determining its character, I
find that it is all these features taken together and other features to which I have
adverted and their interaction with each other which gives a structure such as this its
character,

There are undoubtedly exceptional cases in which a single feature of a
structure is so outstandingly remarkable or so important from an aesthetic,
architectural or engineering perspective, that it could properly and rationally be said
to derive its entire character from that single feature. In my judgment the existence of
a semicircular voussoir arch in this instance was not such a case. Undoubtedly some
persons, from long familiarity, from social conditioning or from individual preference
in the matter of line and form, or for some other reasons, might prefer a semicircular
arch to a rectangular opening in this sort of bridge. However, I find for the reasons I
have stated that there is no objective basis for considering that one particular type of

opening rather than another should be regarded in itself as establishing the character

of this sort of bridgg.

AN BORD PLEANALA
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I find that the works carried out by the Respondent to this bridge do not render
its present appearance inconsistent with the character of the bridge. In these
circumstances, I find that the development carried out by the Respondent in the
instant case was “exempted development”. As no unauthorised development has
therefore been carried out by the Respondent, the Applicant cannot establish a case
for relief pursuant to the provisions of s, 160(1)(b} of the Planning and Development

Act, 2000. The court will therefore dismiss this application.
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THE SUPREME COURT
Appeal No. 006/2005
{Record No, 383 JR/2002)
Fennelly J.
Macken J.
Peart J.
JUDICIAL REVIEW
Between:
JAMES KENNY
Applicant
And
DUBLIN CITY COUNCIL
Respondent
And

THE PROVOST FELLOWS AND SCHOLARS OF THE UNIVERSITY OF
DUBLIN, TRINITY COLLEGE
Notice Party

And by order of the Court made on 20" January 2003

MICHAEL McNAMARA & COMPANY
Notice Party

r| UDGMENT of Mr. Justice Fennelly delivered the 5™ day of March, 2009,
AN BORD PLEANALA

1. By a decision of 4™ January 2000 fhe respondent (Dublir City Council,

hereinafter “the Council™), certified compfliance by the notice party (hereinafier

“Trinity”) witt tM&nﬂﬂ@ﬂplanning perpission for the building of Trinity Hall. This
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is an appeal against a High Court decision (Murphy J) refusing to quash that decision

at the instance of the appellant (hereinafier “Mr Kenny™).

2 This is not the first and may not be the last case in which Mr Kenny contests
the building by Trinity of its new Trinity Hall buildings. My judgment of 10™ April
2008 int Kenny v The Provost, Fellows and Scholars of the University of Dublin,
Trinity College [2008) 2 1.R. 40, mentioned the “saga of litigation in which Mr
Kenny, through a multiplicity of proceedings, contests the validity of a planning
permission granied to Trinity in 1999 to redevelop Trinity Hall, the University's hall

of residence in Dartry.”

Planning history

3 On 12™ April 1999, Trinity applicd for planning permission for a development

consisting of the construction of new student halls of residence at Trinity Hall.

4, The development was large and complex. It covers an area of approximately
25,000 square metres and comprises, infer alia, three new student-residence buildings
ranging in height from three to seven storeys to accommodate 832 bedrooms arranged
in 180 apartments, a 400 seater dining facility, a launderette, a students' shop, the
reforbishment of Trinity Hall, a listed building, the removal of a gate lodge, a new
atrium between Trinity Hall and the sports hall and further and other associated

buildings, works and facilities.

5. One of the buildings is opposite Mr Kenny’s residence. He and the Dartry and
District Preservation Association, of which he is a member, opposed the development.
In the ceurse of the planning process the Council made a request te Trinity te submit
revised plans under Article 35 of the Local Government {Planning and Development)

Regulations, 1994, Trinity complied on 7™ October 1995,

6. On 11th November 1999, the Council (under its former description, Dublin

Carporation) made a decision to grant planning permission subject to 14 conditions.

AN BORD PLEANALA
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i Mr Kenny and the Association appealed the decision to An Bérd Pleanala
{"the Board”). Mr Kenny was represented at the oral hearing. On 4th August 2000 the

Board made a decision to grant planning permission subject to 19 conditions.
8. The planning conditions relevant to the present appeal are:
Condition ]

“The proposed development shall be carried out in accordance with the
revised plans submitted to the planning authority and received on the 7 day
of October, 1999, in response 10 a request for revised plans under Article 35 of
the Local Government (Planning and Development) Regulations, 1994, except
as may otherwise be required in order to comply with the following

conditions.

Reason: In the interests of clarity.”

Condition 2

“The western arm of Building Number 3, that is on the full Dartry Road
elevation, shall be reduced in height by the omission of the first floor. Revised
drawings incorporating this modification to Building Number 3 shall be
submitted to the planning authority for agreement prior 1o the commencement
of development.

Reason: [n the interest of visual amenity.”

Condition 8

“Revised drawings of the proposed development, with floor plans and

elevations correspording in detail, shall be submitted to and agreed in writing

by the planning authority prior to the commencement of development.

ol (D Rhirgteycat Afﬁlﬂcﬂhdfﬂlopment.”
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Condition 9

“Existing trees shall be retained and areas shown as open space on the lodged
plans shall be planted and landscaped ir accordance with the plans submitted
to the planning authority. The open areas shall be available for use by the
students on completion of the propased residential units, All landscaping
works shall be carried out within 12 months of the completion of the buildings

in the proposed development. Services and utilities shall not be Jaid within 10

metres of the bole of any of the trees to be re!ainc;f]. Prior to the

commencement of the development the developer shall submit details and
agree with the planning authority measures necessary to protect the trees to be
retained. All trees to be retained shall be protected during the development by

a timber post and rail fence which shall enclose the crown spread of the trees.

Reason: To protect the existing trees and in the interest of visual and

residential amenity,”
[emphasis added]

9. Mr Kenny has contested the validity of the planning permission. Those
judicial review proceedings ended with the decision of this Court on 16™ April 2008,
mentioned above. Certain conditions of the planning permission required Trinity to
submit certain matiers to the Council for agreement. The present proceedings concern

compliance with conditions of the permission.

10.  In August 200], Trinity’s architects, Murray ()'Taoire, made a planning-
compliance submission of some seventy pages to the Council. An addendum of some

twenty five pages was submitled in November 2001.

11. By report dated 24" December 2001, Patrick McDonnell, Dublin City Council
Planning Office, reported thar the details submitted by the developer were satisfactory

and complicd with the requirements of of the relevant conditions.
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12. The Council, by a decision of 4" January 2002, determined that the
compliance submissions were satisfactory and in compliance with the relevant
conditions of the planning permission. That is the decision which Mr Kenny

challenges in the present appeal. I will call it the Council decision

Judicial Review

13.  On 4™ July 2002, Mr Kenny obtained lcave (“the leave order”) from the High
Court (O’Caoimh J} to apply for judicial review of the Council decision. Mr Kenny
claims that the Council permitted major changes to the permitted development. The
decision was, therefore, made without or in excess of jurisdiction and uitra vires. |
will examine these features of the Council decision in greater detail. The judicial

review concerns essentially four aspects of the Council decision, namely:

1. The Council permitted compliance with Condition No. 2 by the
omission of a floor other than the first floor of the western arm of Building No

3 as was required by that condition;

2. The Council approved the installation of boilers and boiler rooms in
the roof spaces of buildings nos 2 and 3, which was not allowed by the
permission and so as to alter the roof design and profile and to depart from

revised plans submitted in October 1999;

3. The Council permitted an increase in the number of bed spaces

permitted in building no. 3;

4. The Council permitted the laying of services and utilities within ten
metres of the bole of trees and the erection of timber post-and-rail fences

which fail to enclose the crown spread of trees which were to be retained.

14.  Murphy J, by his judgment of 8% September 2004, refused the application for

judicial review. The learned judge based his decision primarily on Mr Kenny's delay

in sce) j with the prejudice suffered by Trinity. The college

openl came“ lﬁ&ﬂgcp befof RilAifgAhe p lnod of delay. Secondly, and
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alternatively, the learned judge concluded that, in any event, the agreement of the
Council was reached within the scope of the conditions imposed in the planning

permission.

15.  Mr Kenny, in his notice of appeal, challenges the decision of the High Court
both in respect of the finding of delay and the determination that the Council had, in
its decision of 4" January 2002, acted within jurisdiction and intra vires the planning

permission granted by An Bord Pleanala.
16.  The contested planning issues involve the interpretation of the planning
permission and the limits to the discretion which may be exercised by the planning

authority in approving compliance with conditions.

Lepal principles

17. To begin with, some simple matters of common sense need to be mentioned
concerning planning permissions. 1 make these preliminary remarks, because Mr
Kenny asks the Court to examine, at least in certain respects, the fine details of the

development.

18.  There will inevitably be small departures from some or even many of the plans
and drawings in cvery development. There can be discrepancies between and within
plans, drawings, specifications and measurements; there can be ambiguities and gaps.
It seems improbable that any development is ever carried into effect in exact and
literal compliance with the terms of the plans and drawings lodged. If there are
material departures from the terms of a permission, there are enforcement procedures.
19. However, plarming Jaws are not intended to make life impossible for
devclopers, for those executing works such as architects, engineers or contractors or
for the planning authorities in supervising them. Nor are they there to encourage fine-
tooth combing or nit-picking scrutiny of the works, 1 will mention later one or two
examples of this type of exercise in the present case. The exchange of affidavits

amounts to some 300 pages.

AN BORD PLEANALA
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20.  While the planning authority or An Bérd Pleanala on appeal grants the
permission, it is a common feature of permissions, especially for large developments,
that additional detail is necessary in order to carry the development into effect and
such detail, often in the form of further plans, drawings, specifications or other
explanations, will require approval by the planning authority prior to commencement
of the development, There is an obvious practical necessity for a procedure whereby
matters of detail can be agreed between the planning authority and the developer. This
ensures supervision but allows a degree of flexibility within the scope of the permitted

development.

21. The distinction between the statutory and guasi-judicial function to grant
permisston and the ministerial function to approve details is clear as a matter of

principle. It may be a difficult line to draw in practice.

22, Itis obvious that neither the planning authority nor An Bord Pleandla can
determine each and every aspect of a development. The Board, in particular,
determines the fundamental issues. Conditions frequently impose modifications on the
developer and provide that the details be worked out in agreement with the planning

authority.

23.  Insome cases, the planning authority may consider the detail provided in the
application to be insufficient. In other cases, the planning authority or An Bérd
Pleandla may decide ta grant permission for a development provided changes are
made, In such cases, the authority granting the permission will not draft the plans for
the altered development. It will require the developer to do so. The practice of
requiring plans, drawings or other detaiis 10 be approved by the planning authority is
both reasonable and practical. This division of function was approved by the Supreme
Court in Boland v An Bord Pleandla [1996] 3 LR, 435, a case where an objector
sought certiorari of the planning permission on the ground that the conditions
involved an improper abdication of the functions of the planning authority. The scope
of this faculty and its limits are described in the judgment of Hamilton C.J., who

referred, inter alia, (0 “the desirability of leaving technical matters or matters of detail to

d&’ng'Bjdﬁ aﬁnl_ ANALA ictdarly when such matters

be agreed betweern §

I
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ar such details are within the responsibility of the planning authority and may require re-

design in the light of the praciical experience...”

24.  There may also be questions of interpretation. The planning permission is a
formal and public document. The applicant, the planning authority and the public
have participated in a formal statutory procedure, leading to its grant. The permission
enurcs to the benefil of the land on which the permitted development is to be carried

oui.

25.  Consequently, the planning permission is to be interpreted according to
objective criteria. The subjective beliefs either of the applicant or the planning
authority are not relevant or admissible as zids to interpretation. (see Readymix (Eire}
v Duhlin County Council, Supreme Court, unreported 30" June 1974). The matter is
well expressed in the following passage from Simons on Planning and Development
Law (2™ Ed., 2007, paragraphs 5.06-5.07):

A planning permission is a public document, it is not personal 10 the
applicant, but rather enures for the benefit of the land. It follows as a
consequence that a planning permission is to be interpreted objectively, and
not in light of subjective considerations peculiar 1o the applicant or those
responsible for the grant of planning permission.

A planning permission is lo be given its ordinary meaning as it would be
understood by members of the public without legal training, as well as by
developers and their agents, unless such documenis, read as a whole,

necessarily indicate some other meaning. "

26. It follows from the principle of objective interpretation that the correct
interpretation is a matter of law and can ultimately be decided only by the court. In
Gregory v Dun Laoghaire Rathdown County Council (Supreme Court, unreported 28"
July 1977), to which I will refer shortly in more detail, the respondent planning
authority had submitted that the interpretation it had placed on a planning condition,
cven if erroneous, was reasonable. Murphy 1, speaking for the majority of this court

described that argume A - He explained:
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“The proper function of the Council was the implementation of the condition
imposed by the Board. If they erred in that regard the error was as (o the
nature of 1heir duties rather than the performance thereof. The only power
exercisable by the Council was to agree details in relation to the revision of
plans on the basis of the implementation of the condition imposed by the
Board. Any agreement reached without that condition having been fulfilled

was necessarily ulira vires the Council. ”

27.  However, an objective interpretation will not provide the complete answer in
cvery case. It is not a synonym of literal interpretation. All parties to the present
appeal accepted the following statement of McCarthy J in Re XJS Investments Lid v
Dun Laoghaire Corporation, [1986] IR 750 at 756:

“Certain principles may be stated jn relation to the true construction of

planning documenis:

(a) To state the obvious, they are not Acts of the

Qireachias or subordinate legisialion emanating from
- skilled drafismen and inviting the accepted canons of
construction applicable to such material,

(b} They are 1o be construed in their ordingry
meaning as it would be understood by members of the
public without legal training as well as by developers
and their agents, unless such documents, read as a

whole, necessarily indicate some other meaning...”

28. A court, in interpreting a planning permission, may need t¢ go no further than
the planning document itsell, or even than the words of a condition in issue within the
context of the permission. The words may be clear enough. However, it will very

often need to interpret according to context.

29. is poi Sus 1 Laoghaire Rathdown County Council
is alsh hei N BORD PLEANALA
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30.  The interpretation of the condition in that case undoubtedly presented a
difficulty. An application was made for retention of what was called a garage/loft.
Permission was granted. An Bord Pleanéla, on appeal, imposed a condition as

follows:

“The proposed loft shall be omitied. The proposed garage shall be of a single
storey construction. Revised details shall be agreed with the planning

authority.......
31.  The reason given was: “in the interest of residential amenity.”

32.  The planning authority agreed revised details, purportedly in compliance with
the condition: the loft was o be omitted but the approved change led te no alteration
in the height of the garage. The compliance order was challenged. Geoghegan J,
upheld by the Supreme Court, considered that the agreement was not in compliance
with the condition. He believed that the height of the structure, though not specified,

was the main concern.

33.  The Council argued, in defence of its decision, that the condition had been
complied with: the Joft was omitted; the garage was single storey. That was a literal
approach, The Council argued that if the Board had intended that the height was to be
reduced, “it would have expressly so provided.” 11 had not done so. This Court, on
appeal, relied heavily on the reason for the complaint which had been made by the
objector, which had led to the impasition of condition. His enly concern was with the
height of the structure, He was not in any way concerned with the internal layout.

Murphy J said:

"By imposing the condition in question they clearly required the reduction of
the height of the structure by the removal of the loft area as showr on the
plans before them and the second storey which constituted that lofi. The

omission or deletion of the loft was the means by which the reduction in height

[ trfvee-sisnalideLas 10 he achieved.”
AN BORD PLEANALA
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34,  Thus, the principle of objective interpretation excludes purely subjective
considerations, such as the understanding of the developer or the planning authority,
but it does not provide a result where a provision is unclear, ambiguous or

contradictory.

35.  The principle does not resolve the problem which, as [ explain later, arises in
respect of Condition No. 2, namely that the condition is, itself, contradictory or, at
least, ambiguous. The Gregory case shows that the court does not confine itself to a
purely literal interpretation of a condition. 1t will seek to ascertain its true meaning

from its context in the planning process.

36.  Tturn then to a consideration of the four individual complaints made by Mr

Kermmy.

Removal of first floor

37.  Condition No. 2 required that building No. 3 on the Dartry Road elevation be
“reduced in height by the omission of the first floor...” The reason for the condition

was the “interest of visual amenity. "

38.  Itis common case that Trinity omitted a floor other than the first, The
condition was interpreted by the Council as requiring that the overall height of the

building be reduced by one floor.

39. The Council accepted that the option selected for compliance with Condition
No. 2 *as illustrated in the compliance documents [was] an appropriate reflection of

the intention of the Condition while maintaining the spirit of the proposal.”

AN BORD PLEANALA

40.  Mr Kenny, in his grounding affidavit, says that the “first floor was selected by

the Board for omission because it protruded fromh the facade of the building and

ing, however,l tﬂaMﬁRKmm, ina
memorandum of 22™ January 2002, addressed T D% ant City Mapaggy, stated:

increased its domineering effect.” It is worth n

“the inlention is clearly stated - to reduce the

lé?zﬁfhcigh‘ by.one storey.”
ABP.
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41.  Mr Declan McGrath, barrister at law, on behalf of Mr Kenny, submitted that it
was not permissible, under the guise of a compliance order, to approve design
changes. He distinguished the power of the court to decline to make an order pursuant
to section 160 of the Planning and Development Act, 2000 where there have been
immaterial departures from the terms of the planning permission. Condition No. 2 is,
he says, clear on its face and very specific. The fact that no reasen was given for the
choice of the first floor for omission is immaterial and that the Council fundamentally

misundersiood their role in dealing with compliance.

42.  Trinity contends that the strictly literal interpretation of Condition No. 2
proposed by Mr Kenny would render the condition meaningless. The first floor and
the two floors immediately above have identical layouts. On the other hand, cxternally
the first floor steps out over a foot past the rest of the facade. This was a design
feature intended to avoid flat facade monotony and is common to Buildings 1, 2 and
3. Ttis also intended to reflect the historical buildings on site. The Dartry Road
clevation is described in all submitted documents as a “composite elevation.” Design
coherence and consisiency was a requirement of the Council. Removal of the first
floor would adversely affect consistency of the design. A complete redesign might be

required,

43.  Condition No. 2 presents a problem of interpretation. It is clear {rom the terms
of the condition itself that the purpose of the removal of the first floor was the
reduction of the height of the building. The reference to the interests of “visual
amenity” can only be read in that light. There is nothing either in the planning history
or in the terms of the planning permission to indicate that An Bérd Pleanéla wished to
alter the fagade of the building. The Inspector’s report did not recommend the
removal of any floor. The evidence produced suggests that the profile of the fagade
was a consistent and desirable element of the design throughout the planning process.
The planning permission makes no mention of protrusion or “domineering effect”

supgested by Mr Kenny as the reason for the condition.

44. This means that there was a contradiction or ambiguity at the heart of the

condition. Condition No. 1 required the developnfent t@;ﬂcgtsh(ﬁt Tiacees
with the plans submitted except as may otherwis§ be required in order to L%NW
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the following conditions, Compliance with Mr Kenny’s proposed literal interpretation
of Condition No. 2 would lead to inconsistency with Condition No. ! by altering the
fagade. 1 do not agree with the submission made on behalf of Mr Kenny that it is plain
and unambiguous. I am satisfied that the truc objective of Condition No. 2 was the
reduction in the height of the building. This objective has been achieved. There is no
evidence that An Bord Pleanéla chose the elimination of the first, rather than any
other floor in order to secure the desired reduction in height or that it wished to alter
the composite elevation in any way. I am satisfied that the Council acted within the
scope of its powers by approving the compliance plans submitted by Trinity in August
and November 2001,

45.  ltis ol interest to contrast Mr Kenny” objection to the removal of the first
(rather than another) floor of building no.3, with his acceptance of the modification,
also through the compliance process, of the condition in relation o what became
known as the “bookends” issue. The north wing of the west elevation of building
Number 3 remained at five storeys, though the remaining western arm was reduced by
one storey to comply with Cendition 2, and although this was not in keeping with a
literal reading of condition 2. Otherwise the visual amenity of the structure would
have been adversely affected with the two bookends of the building being at differcnt
heights. Mr Kenny explained that he did not object to this departure from a literal

reading of Condition No. 2 as follows:

“ Most people who are acquainted with compliance procedures
appreciaic that a planning authority in seeking to give effect to a Bord
Pleanala planning permission condition, may be presented with a
problem of design detail which arises from the condition, which is not
material and which needs to be resolved with the Appellant. The above
“bookend” case is an example of an issue which emerges from a Bord
Pleanala conditior: producing a design problem. Residents could not
reasonably object to the manner in which this design difficulty is
resolved because it has to be resolved in good architectural design

terms. Either both “bookends™ ?[g 1o be allowed to remain at their

original height or only one is”

AN BORD PLEANALA
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46. 1 cite this passage, not to turn Mr Kenny®s own words against him or to treat
them as an admission, but rather because it consititutes an excellent explanation of the

scope for resolution of a design difficulty.

47.  Regrettably, it represents a rare example of balance and commonsense. [ will
give but one example of the type of trivial detail into which Mr Kenny would have the
Court enter. As part of his complaint regarding Condition No. 2, he says that the
changes made to the roof details related to an increase in the pitgh of the roof with
“the effect that the height of the building has not been reduced by one storey as
required.” Trinity has replied to this in some detail. 1t says that the pitch of cach roof
is as indicated in the October 1999 section drawings. There was an error in the
elevational drawings. An addendum to the compliance submission correcled the error.
ft also explains a miner change in roof pitch because a “steeper rcof-pitch in set back
areas ensures that eaves and ridge heights are consistent across building elevations.”
The change prevents an unsightly flat fascia at the Dariry Road elevation. It does not
affect the height of the building.

48.  1do not believe that the judicial review procedure 1s intended to lead the
courts into such intricate matters of design detail or scrutiny of the planning and

development process.

49.  Mr Kenny submits that the problem encountered by Trinity in complying with
the literal interpretation of the condition could be solved only by means of a new
planning application. Such an approach is extreme. It is unrealistic and pointless.
There has been no suggestion that it was ever the intention to change the profile of the
building, which was the only thing that would have been achieved by the order sought

by Mr Kenny.

Boilers and boiler rooms in the roof spaces

50.  The essence of this complaint is that boiler facilities and other plant have been

placed in the roo spacpsaf B@Hg WEWATEWT Ktjnny maintains that the

1999 plans did ndt provide for any use to be made of these §paces.
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confusion and their inclusion was considered appropriafe in the inerests of

clarity

Solution/Response:

Plant is adequately housed therefore at the over-staircore areas under the
roof an specifically on the courlyard side of the buildings in order to ensure
that their volumes will not be appareni from street level. The plani areas are
clad in zine to malch the roof finish and in no case break the ridge line of the

rogf”

54.  Trinity submits that that the installation of the boilers is in compliance with
the permission. Following the oral hearing, it was intended that a boiler would be
located in each house of cach building. In addition, it was determined 1o use boilers
of a more domestic scale which were free-standing and not affixed to the buildings.
As roof space had become availabie, (because, inter alia of the adoption of lifts
without machine-rooms) it was determined 1o locale boilers at that level. This had no
impact on the roof pitch and profile, Owing to design innovations, the boilers are now
located in plant rooms at roof space level. Planning permission was granted for the
said plant rooms. Accordingly, the fact that a different element of plant, namely, free
standing domestic type boilers are located therein, cannot affect the validity of the

permission.

35, Inmy view Mr Kenny’s complaint is without merit. It was explicitly
envisaged in the original planning application that a number of plant rooms would be
located in the roofspace’ The installation of the boiler equipment in the plant room in
the roof space does not require planning permission. The notion of “plant” is wide
enough to include boilers, such as the decentralised and relatively small boilers which
have been installed. The Jocation of the boilers has no impact on the roof pitch or

profile.

56.  The matter of the precise location of the boilers within the development is an

eminently suilﬁh RORD @EM‘A‘“ tolthe procedure envisaged by

Condition No. &,
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57. Moreover, this very issue was the subject of a ruling by McKechnie J in the
different legal context of Mr Kenny’s application for judicial review of the planning
permission (Kexny v An Bérd Pleandia [2001] 1 LR, 565.) The learmed judge
expressed himself at some length on the topic. He recalled the planning process and
the fact that the isssue of location of boilers had been discussed at the oral hearing,

The following is a brief extract:

“Whilst I am satisfied that all of these matters were adequately dealt with ar
the oral hearing and that many are also suitable to be dealt with by agreement
with the local authority, in addition could I say that I would set my face fotally
against such a micrescopic examination by this court of such matters of

details

58.  That reasoning is at least equally applicable to the present appeal concermning
judicial review of the compliance order, 1 treated the issuc of the location of hoilers at
some length in my judgment in Kerny v The Provost, Fellows and Scholurs of the
University of Dublin, T rinity College, cited above in the somewhat diff: erent context
of Mr Kenny’s claim that Trinity had (raudulently concealed their intentions
regarding the issue from McKechnie J. I cited the same passage from the judgment of
McKechnie J.

59.  Inmy view, the complaint is without substance or merit,

Permitting an increase in the number of bed spaces

60.  MrKenny's cornplaint is that the number of bed spaces in building no.2 was
increased from 308 to 324. In the affidavit he swore to ground his application for

judicial review, Mr Kenny said:

“The decision to relocate ali plant to the roof spaces is linked to another

significant departure from the 1999 plans, an increase in the bed spaces in

ABP-
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~=Baddingno.2..Lhis increase is addressed in the addendum to the Compliance
AN B OHQLE’H%MMl is grgued by the architects that, although the 1999 plans

indicated that building fo. 2 would contain 300 bed spaces, this was a
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miscalculation and that the building would actually have contained 308 bed
spaces. However, even if the architects are correct in that regard and 1 do not
accept that the revised calculation is correct, the Compliance Submission
indicated that building no. 2 would contain a revised total of 324 bed spaces.
In relation to the increase of 16 bed spaces, it was expiained that 6 arose from
correctional actions to rectify design discrepancies and 10 from assigning an

extra bedspace to an cversized room to achieve & desired bedroom mix.”

61.  The complaint does not relate to any aspect of the design or construction of the
buildings or of building no. 2 in particular, but 1o the internal allocation of the use of
space. Mr Kenny says that it constitutes a breach of Condition No. 1. On closer

analysis, the following emerges.

62.  According to both the public notice for the October 1999 proposal and the

application then made, the development would incorporate:

3 no student buildings to contain 832 no bedrooms arranged in 180 no

apartments over 3 to 7 storeys.”

63.  The scheme project total in all public notices refers to the overall total for the
combined development and not to individual totals for individual buildings. The
decision of An Bérd Pleandla to grant permission also refers only to the total number

of bedrooms.

64.  Anappendix to the architects’ original submission showed building 2 with a
total of 300 bed spaces in 60 apariments. The compliance documents of August 2001
changed this to 324 bed spaces in 62 apartments. The removal of one floor from
building 3 resulted in a reduction from 377 to 346 in that building. As explained in the
preceding section, there were changes in the disposition of plant and boilers. This
resulted in space becoming available for use as bedreoms. There were some

alterations of imtemnal lavout.

ANsBORB:P hﬁm n lhe tola number of bed spaces in the development.
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66.  Condilion No. 8, in the interest of orderly development, required the
submission of revised drawings of the proposed development, with floor plans and
clevations corresponding in detail, all to be agreed by the Council prior to the
commencement of development. It is perfectly obvious to me that these minor
adjustments to the number and location of bed spaces are maiters of detail and are
most appropriate to agreement in accordance with that procedure, They followed on
from other natural, normal and reasonable alterations in the plans. Mr Kenny has not
identified anything in the nature of a planning consideration, any departure from the
overall development objective or, in short, anything worthy of serious consideration

under this head of complaint. This complaint is also without merit.

Laying of services and utilities within ten metres of the bole of trees

67.  Condition No. 9 is quoted above. 1t is directed to the preservation of trees on
the development site. Mr Kenny made two complaints in his application for lcave,

namely:

1. that Trinity had not complied with the requirement that services and utilities
were not to be laid within 10 metres of the bole of any of the trees to be

retained;

2. that Trinity had not observed the requirement that a!] troes being retained were
to be protecied during the development by a timber post and rail fence which

shall enclose the crown spread of the trees.

68.  Mr. Kenny does not specify, in his grounding affidavit, how he alleges that the
second of thesc requirements was breached. It now seems irrelevant. The

development has long since been completed.

69.  The planning application involved “the retention of existing trees and the

weslern arboretum and site perimeter and is accompanied by a comprehensive

manmngn@ﬁrﬂ%lttéﬁaﬁﬁt K" exigting and proposed frees.”
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70.  Thereal focus is on the first requirement. Mr Kenny complains that Trinity
persuaded the Council to permit non-observance of the condition in the case of some

trees. Trinity made submissions to the Council along the lines that it was;

“neither useful, realistic nor practical in the interesis of the development or of the
trees on the site. A number of trees on the site will necessarily require more than the
stipulated 10m tree protection zones. Others will never attain such a requirement

throughoui their lifespan... "
71. It went on to suggest:

“Having examined 1his condition as poltentially overly onerous in some cases under

is current wording a professional and respecied arberist was vommissioned to assess
each individual tree thar the development appears to Pplace in jeopardy and 1o advise
on the poiential impacts of the development and how best to adequately protect these

specimens, ™

72, Itis clear that strict and literal compliance with the condition presented
- problems. It is equally clear that T rinity, with the agreement of the Council, has

breached the condition to some extent,
73. The Couneil points out, however, that:

® somc of the buildings, whose construction is permitted by the planning

permission, are closer than | metres to the bole of a tree;

» there were some pre-existing services and utilities within 10 metres of the bole

of a tree.

74. Trinity retained the services of g highly qualified arborist, Mr Joseph
McConville, who has sworn g number of affidavits dealing with Mr Kenny’s
complaints in great detail. The evidence shows that the 10-metre condition has been

b ‘achtﬂn ﬂﬁﬁﬁ BiHEWWKErAthF?aSE of 16 out of 275 trees on the site, In
1

Ny cases, the distance is still 7 or § metre - though in the case of two trees the
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distance will be 5 metres. Mr McConville has gone to great pains to demonstrate the
extent of care taken 1o pretect all trees, including those which will be within the 10-

metre zone, The Council agreed the adjustment on that basis.

75.  Mr McConville explains, for example, that services were laid as close as
possible to buildings and that it would have been impossible to provide services

without encroaching on the | 0-metre distance,

76.  Itis clear, therefore, that, in a literal sense, there has been non-compliance

with part of Condition No. 9, though to a very minor extent.

77.  MrKenny, in written submissions, acknowledges the alternative means of irec
protection proposed by Trinity, but insists that alleged difficulties in complying with
the condition do not justity a departure from the clear and unambiguous terms of the

conditton and that, consequently, the Council acted ulfra vires in approving the plans.

78.  What is involved here is a case of non-compliance with the literal terms of a
condition, though to a minor if not trifling degree. The problem goes back to the terms
of the permission itseif. It is a mistake to take it out of context, This was a very large
and complex development. Literal compliance with the 10-metre part of Condition

No. 9 was not feasible if the development was ta be carried out as approved,

79. Mr Kenny has been able to demonstrate a very minor, not to say trivial,
discrepancy between the compliance submissions of Trinity in respect of the 10-metre
condition and the terms of Condition No. 9 as strictly and literally interpreted. The
approval of this aspect of the submissions forms a very small part of the entirety of
the Councii’s decision. To accede to Mr Kenny’s application would require the Court
Lo quash the decision in its entirety. It has not been suggested that this aspect of the
decision is severable. Certiorari is a dj scretionary remedy. In my opinion, the Court
should not grant an order of certiorari in respect of the entire decision based on such
an inconsequential discrepancy. Furthermore, Mr Kenny retains the allernative of
pursgiag.his.application pursuant to section 160 of the Planning and Development

Act ZOD(AM\LBMD;ELEAWQEth merits of that application.
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In addition, I will consider the issue of delay. The learned trial judge held that Mr
Kenny's application for judicial review failed, in any event, by reason of his own lack

of promptness in applying to the Court,

Delay

80.  Order 84, rule 21(1) of the Rules of the Superior Courts requires that all
applications for judicial review “be made promptly” and in any event within three
months from the date when the grounds for the application first arose, or six months
when the relief sought is certiorari. The Court has power to extend the time where it

considers there is “good reason” for doing so.

81.  The decision of the Council was made on 4™ January 2002. The application
for leave to apply for judicial review was made on 3™ July 2002. The leave order was
made on 4" July. The application was thus, to the extent of one day, made within the
permitted period of six months. Mr Kenny’s application can be rejected on delay
grounds ony if he failed to apply promptly. I addressed the issue of the need to move

prompily in two cases, which have been cited to the Court in argument.

82.  In Dekra Eireann Teorania v Minister Jor the Fnvironment and Local
Government [2003] 2 IR 270 at page 302 I dealt with an application in the special
context of judicial review of public-procurement decisions, where Order B4A, rule 4
of the Rules applies. That rule substitutes the expression “at the earliest opportunity”

for the term “promptly,” which applies in the present case. | said;

“The nature and extent of the burden 1o show “good reason” calls for some
Jurther remarks. The time io be explained by the applicant may commence 1o
run within the period. This flows from the need to move at “the earliest
opportunity”. Nonetheless, a claim cannot normally be defeated for delay ifit
is commented within the relevani period. There would need to be some special
Jactor such as prejudice 10 third parties (The State (Cussen) v Brennan [1981 7
IR 181). Thus, different levels of importance may be attached to fime Jalling

heperiod.Lhe fact of delay within the period may affect

m
ihe appmaﬁn fﬁ!"ﬁﬁ”té’ﬂéjbﬂ ng without. The court must always have
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regard to the circumstances of the particular case and to the fact that the
power to extend the time is there in the interest of permitting the courts to do

Justice beiween the parties. "

83.  Inmy judgment in O 'Brien v Moriarty [2005] 2 ILRM 321 at 335, while
observing on the somewhat stricter approach to compliance with time limits adopted

by the courts in recent years, I said:

“Nonetheless, matters have not reachad the stage where an application within time

can he defeated in the absence of some special factor,”

84. [ then proceeded as follows:

“The prejudice to a third party, in the case of State (Cussen) v Brennan was
singular. The prosecutor, by his delay, had allowed the successfud candidate
Jor the post he had applied for 1o act on foot of his appointment by, for
example, giving notice of rermination of his existing employment and
instructing solicitors in the purchase of a new house. That case remains,
nonetheless, a solitary example. I remain of the view ! expressed in the Dekra
case, namely that an applicant for leave to apply for judicial review will not
normally be defeated for failure to move “prompily” where the application is
macde within the permitted time. The burden would be on the respondent 10

establish the contrary.”

85, [tis necessary, therefore, to consider whether Mr Kenny’s application should,
as was held by the learned trial judge, be defeated on the ground of his lack of

promptness in making his application.

86.  Asalways, context is everything, but, in the context of a large development
such as that on which Trinity was embarking the failure to apply until the eleventh

hour, the second last day of the six-month period, cannot fail to attract attention.

87. Ihergfps Bﬁ'ﬁ(ﬂ 5'1_.;{1-11 catittjstory-te-this planning dispute. Mr Kenny had

opposeat] the application throughout the ﬁam1ng process with determination and
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tenacity. He applied for judicial review of the decision of An Bérd Pleanala dated 4th
August 2000. In order to do so, he had had to comply with the strict time limit laid
down by section 82 (3A) of the Local Government (Planning and Development) Act
1963 as amended as amended by insertion by 5. 19(3) of the Local Government
(Planning and Development) Act, 1992. He had suffered the rejection of that
application by McKechnie I in the High Court on 15" December 2000,

88.  He concemned himself intensively, not to say obsessively, with the minutiae of
the development. He made phone calls to and visited the planning offices of the
Council. On onc of his visits in September 2001, he leamned of the first compliance
submission made by Murray O’laoire. He was so concerned about it that he wrote to

the Council on October and November 2001.

89. There is a great deal of material in the affidavits and the exhibits which shows
how active and aware Mr Kenny was as tc what was happening on site. Of coutse, he

lives immediately opposite.

90.  From Mr Kenny’s grounding affidavit, it is clear that, on 4™ January 2002, he
was “concerned as to the increased activity on the site;” he cbserved that “work

commenced in or about 7 January 2002.”
91, On 10" January 2002 he said:

“I obtained a copy of the compliance letter. | was shacked that the [Council]
would issue a compliance letter on the basis of the revised plans and details
submitted by the developer’s architeets which clearly, in my view did not

comply with the conditions of the permission.”

93.  Onlgh January, he wrote to the Senior Planning Enforcement Officer
“drawing attention to the non-compliance with those conditions.™ He said: “If the
development work currently being undertaken is not halted pending the outcome of
the judicial review leave application, the financial consequences may be very serious

for those who continue with such work.” He sent a covering letter of the same date to

VTSI D8

the: arclﬂntgﬁﬁﬁupﬁéﬁwﬁ&ﬂ:ﬁq offhis letters to the Council. That appears to
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be the only form of contact he ever made with Trinity. His affidavit proceeds, most

materially, on the delay issue:

“In my letter of 14™ January 2002.................. I expressed my view
forcefully that conditions 2, 8 and 9 of the permission had not been complied
with and signalled my intention to apply for judicial review of the decision of

the Council,”

94.  This comrespondence demonstrates that Mr Kenny was fully aware that the
Council, by its decision of 4 January 2002 had approved the compliance submissions
provided by Trinity, that the terms of the decision were inconsistent with his own
views of the preper interpretation of the planning permission and that Trinity was

proceeding with the development.

95.  He made no attempt to contact Trinity or their architects, other than by
copying the latter with his letter of 14™ January. He threatened judicial review, but did
not follow through with his threat. Thereafter, he bombarded the Council with letters
and phone calls. On 22™ January 2002, he sent a 24-page memorandum to Mr S,
Carey, the Assistant Manager-Planning and Development, He received no comfort

that the Council would accept his submissions. The Council stood over its decision.

26, Mr Kenny’s excusc is that, having applied unsuccessfully for judicial review,
he was “extremely reluctant to bring another application.” He sought instead o
exhaust every avenue to avoid having to do so. At the same time, he thought the

Council had not treated his complaints and enquiries seriously.

97.  In the result, according to the architect for Trinity, by 4™ July 2002, building
no. 2 was 15% structurally complete and building no. 3 was 55% structurally
complete. More particularly, the first floor of the western arm of building no. 3, which

was the subject of Condition No, 2 was 100% structurally complete.

review. Knowing thal the developer was ad ing contrary to his own views of the

*8. AﬂigomipE@AﬁﬁcEsAol‘Tlure 10 apply promptly for judicial

*ntcrprclati(m of the planning conditions, ht allowed the matter to proceed. In fuli
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knowledge that “the financial consequences [might] be very serious...,” he threatened
judicial review but failed to follow through. He allowed matters 1o proceed to such a
stage that they were irreversible, He has offered no plausible excuse other than his

own reluctance to commence a fresh proceeding.

99. My primary view is that, apart from some doubt regarding the distance
between a very small number of trees, and the bole of the nearest tree, Mr Kenny has
failed to show any respect in which the Council’s decision is not within the scope of
the authority given to it by An Bord Pleanala, The application is, therefore, without
merit. In the unlikely event that the extent of non-compliance with Condition No. 9
could be considered of such significance as to justify guashing the decision, the

application would fail on the ground of delay,

100. I would, for these reasons, dismiss the appeal and affirm the order of the High

Courl.

Ay

"

AN BORD PLEANALA
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Judgment delivered by Clarke J [Nem diss]

¥,

THE SUPREME COURT
[2016] TIESC 46
[Appeal No: 200/2008]

Denham C.J.
Clarke J.
Dunne J.

In the Matter of the Planning & Development Act, 2000 (as amended)
Between/
Robert Lanigan, Deirdre Lanigan and Benghazi Limited t/a Tullamaine
Castle Stud
Plaintiffs/Respondents
and
Michael Barry, Brenda Barry and Motor Speedway Limited t/a
Tipperary Raceway

Defendants/Appellants

and

South Tipperary County Council

Notice Party

% Tarkd delivered the 27" July, 2016.
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1 Introduction

1.l The undetlying dispute between the parties to this litigation stems from a complaint
which prineipalty focuses on noise. The defendants/appellants (“Tipperary Raceway”) run
a motor racing circuit. The plaintiffs/respondents (“Tullamaine™) run a nearby equine stud
farm. Tullamaine essentially alleges that an increase in the type of activity being carried
out by Tipperary Raceway, particularly over relatively recent years, has had a significant

effect on its stud business.

12 In general terms the claim brought by Tullamaine was based in part on a contention
that Tipperary Raceway was acting in breach of the planning laws. In that context there
was an allegation that there had been a material change of use of the motor racing circnit
by reason of a significant intensification of use. In addition, Tullamaine contended that the

manner in which the motor racing circuit was operated amounted to a private law nuisance.

1.3 The High Court (Charleton J.) gave judgment in favour of Tullamaine (Zenigan &
ors v Barry & ors [2008] IEHC 29). As appears from that judgment the claim succeeded
both in respect of the planning and nuisance aspects of the case. An injunction, which has

the effect of significantly restricting the operation of the motor racing circuit, was imposed.

1.4 Tipperary Raceway has appealed against that judgment to this Court, While a
number of specific issues require to be decided on this appeal it is, I think, fair to say that
the central overall question is as to whether the scope of the injunction imposed by the
High Court was, for a variety of reasons, excessive. It should be recorded in passing that

the notice party did not participate in this appeal,

1.5 rising I think it is appropriate that I should

AN BORD PLEANALA
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system known as eCourt. That system involves all of the documentation for the appeal
being placed on tablets, one of which is made available to each of the members of the
Court with additional tablets being provided to the legal teams representing the parties. The
software facilitates ease of access to any particular document which may be under
discussion at a specific point in the hearing. While, doubtless, as will always be the case
with a new experiment, improvements can and will be made, I should record my own view
that the experiment must be regarded as a success. In addition the co-operation of the legal

teams and court staff with those providing the service is very much to be welcomed.

1.6 However, in order to understand the specific issues which arise on this appeal, it is
necessary to say a little about the case which was ultimately made on behalf of Tipperary

Raceway at the oral hearing.

2. The case made by Tipperary Raceway

2.1 There may have been some legitimate debate about the precise scope of the appeal
at varying stages in the process (for example the notice of appeal underwent radical
surgery) but it seems to me to be absolutely clear that any such doubt was removed by the
positions adopted by both counsel at the oral hearing. It should first be noted that counsel
for Tipperary Raceway fully accepted the limitations which the jurisprudence of this Court,
in cases from Hay v O’Grady [1992] 1 LR, 210 onwards, imposes on appeals which raise
questions of fact. In that context counsel accepted that this Court was bound to accept the
findings of fact of the trial judge in this case. There was no suggestion that any of those
findings were capable of being questioned within the limited scope of appeal in relation to

the facts which the jurisprudence in question permits.
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2.2 The focus of the appeal was, therefore, on legal issues. It is necessary, at least to a
significant extent, to consider the appeal separately in respect of the two limbs of the case

made by Tullamaine.

2.3 So far as the planning aspect of the case is concerned the principal focus of the
argument put forward on behalf of Tipperary Raceway was to suggest that the trial judge
was incorrect to disregard the seven year limitation period which is to be found in the
Planning and Development Act, 2000 (as amended) (“the 2000 Act”™). Rather, it was
argued, the trial judge should have conducted an exercise similar to that which occurred in
Cork County Council & ors v. Slattery Pre-Cast Concrete Limited & ors [2008] IEHC 291
(“Slattery”) and thus should have determined whether any breach of planning legislation
could be said either to pre-date or post-date the limitation period. In substance it was
argued that the type of breach of the 2000 Act contended for on behalf of Tullameine was a
material change of use by reason of intensification of use, It was said that, contrary to the
view expressed by the trial judge, such a material change of use was subject to a limitation
period in the same way as any other development. On that basis it was said that any
material change of use which pre-dated a time seven vears prior to the commencement of
these proceedings was no longer capable of enforcement under the 2000 Act, It followed,
it was argued, that the failure of the trial judge to attempt to segregate any material change
of use into changes which occurred more than seven years prior to the commencement of
the proceedings and changes which occurred thereafter led the trial judge wrongly to
conclude that all material changes of use were not only in breach of the 2000 Act but also
remained capable of enforcement. Therefore, the first issue which arose was as to the

proper application of the planning limitation period in a case such as this involving, as it

does,fan alﬂWIgl d ) PLEANA L:e by ’reason of intensification of use.
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24  However, a second, and subsidiary, planning issue arose from the reliance placed
by Tullamaine on the provisions of 5.160(6)(b) of the 2000 Act which excludes from the
relevant limitation period any claim which is brought seeking to enforce a condition in a
plenning permission. The backdrop to that issue in the context of these proceedings was
that there were certain references in the documents filed in the context of the original
application for planning permission which made reference to the scale and timing of the
operation of the motor racing circuit then contemplated. Tullamaine argued that, on a
proper construction of the planning permission as a whole, it should be held that there were
conditions thereby imposed on Tipperary Raceway as to the maximum scale and timing of
its operations, Tipperary Raceway argued, to the contrary, that no specific condition
concerning the scale or timing of operations had been imposed. While it was accepted that
the content of the documents in question, to which it will be necessary to refer in due
course, might legitimately be taken into account in identifying the broad scope of the scale
of use for which permission was granted (by reference to which the question of whether
there had been a sufficient intensification to amount to a material change of use could be
judged), it was a.rgued that, on a proper construction, no relevant condition as such had
been imposed. Thus there was a clear issue between the parties as to whether, on a proper
construction of the planning permission concerned, it could be said that there was a

condition relating to scale and timing of operation,

2.5 In fairness to counse! on both sides it should be acknowledged that there was a
measure of agreement on what would flow from a decision by this Court on that contested
question of whether there was or was not such a condition to be found in the planning
permission. Counsel for Tipperary Raceway largely accepted that if, contrary to his

submission, it was proper to regard the permission as containing a condition concerning

scal* and AhinB & R)Baﬁtmwﬂ)ﬁ)(b)lmi ght allow such a condition to continue to
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be enforced notwithstanding that there may have been a breach of that ongoing condition

for more than seven years.

26  Likewise, counsel for Tullamaine accepted that if, contrary to his submission, it
were not appropriate to construe the planning permission as containing a condition of the
type asserted, then any increase or intensification of the use of the motor racing circuit
could well need to be assessed generally for the purposes of ascertaining whether any

element of the planning claim was statute barred.

2.7 Thus, as the debate evolved, it was clear that the key issue between the parties on
the planning aspect of the case was as to whether, on a proper construction, the planning
permission did or did not contain a condition as to matters of scale and timing of operation.

1 propose shortly to turn to that question.

2.8 Inrespect of the claim in nuisance, counsel for Tipperary Raceway accepted that,
having regard to the findings of fact of the trial judge, it was not open to him to seek to
argue that no finding of nuisance was permissible, However, counsel noted that the
injunction granted by the High Court was in terms which very much followed the
description found in the original planning application which, by the time of these

proceedings, was upwards of 30 years old.

2.9  The focus of counsel’s argument was that, in identifying the appropriate injunctive
regime to put in place as a result of a finding of nuisance, it was inappropriate for the Court
to have regard almost exclusively to an elderly planning application or permission but
tather it was said that the Court should have considered what form of injunctive relief was
appropriate today to deal with the nuisance established. Counsel noted that no distinction

wa* mad@ by MW#EEWAmnﬂction which was required to be put in place

to neet respectively the planning and nuisande sides of the claim. This was argued to be
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an error in that, it was said, so far as the nuisance side of the claim was concerned, the
Court should have independently locked at what was required to deal with the nuisance
rather than to adopt measures which might have been appropriate to deal with the planning

aspect of the case.

2.10  As counsel pointed out, that distinction may not have appeared to have been
particularly important in the light of the view which the trial judge had taken to the effect
that he was entitled to enforce the planning permission in a manner that did not require any
adjustment or alteration by virtue of the planning limitations period. In one sense,
provided that a particular form of injunction was justified under either the planning or
nuisance heading it did not make any great practical difference as to which heading
justified any particular aspect of the injunction concerned. However, counsel for Tipperary
Raceway argued that, in the event that he succeeded on the planning aspect of his appeal
and thus established that some (or perhaps all) of the injunction granted under that heading
could no longer be justified on planning grounds then, it was said, the type of injunction
which was appropriate to deal with nuisance came into much greater focus in
circumstances where the nuisance claim remained the only or principal legitimate basis for

some or all of the injunction.

2.11  Put simply, an excessive injunction granted to deal with nuisance might not make
any practical difference if the injunction as actually granted was, in any event, justified on
planning grounds. But the same excessive injunction granted on nuisance grounds might
make a significant difference if it were no longer considered permissible to grantan

injunction of the type in question for planning reasons.

2.12  Against that background it is clear that the first issue which logically calls for

ete; interpretation of the original planning permission with
S RNUORD PLEANALA
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particular reference to whether it can be said that, on its proper construction, it contains a
condition relating to matters such as scale and timing of use. [, therefore, turn to that

question,

3. The Interpretation of the Planning Permission

3.1 The starting point has to be a consideration of the grant of planning permission
itself which occurred in the earlier part of 1981. The permission was subject to a number of
conditions but none of them expressly relate either to the frequency with which racing or
practise was to take place on the motor racing circuit or issues directly connected with
noise. There are conditions concerning access roads, toilets, parking and an absolute
restriction on shops, stalls or vending operations. However, the only conditions which
could have any potential relevance to the issues which arise in this case are condition 1,
which is in the usual form requiring that the development be carried out in accordance
“with the applicant’s submitted drawings and outline specifications”, unless modified by
other conditions, and condition 7, which required the applicant “fo take whatever steps are
deemed necessary by the Planning Authority” to remedy any situation which gave rise to

“fustifiable complaints by local residents”.

3.2 For understandable reasons there was little emphasis on the latter condition. It is, at
a minimum, open to the comment that it may be far too vague to be capable of realistic
enforcement. In any event no such requirements were made by the Planning Autherity so
that, on any view, it could not be said that there has been a failure to comply with the

condition concerned.

3.3 The principal focus of the argument put forward on behalf of Tullamaine centred

on the standard condition concerning drawings and specifications.
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purposes for it would undoubtedly affect traffic and potentially the amenity of other
property occupiers in the vicinity. But such a description would be unlikely to be taken as
imposing an absolute limit on the amount of customers which the retail unit would be
permitted to entertain on any given day, Likewise, the documents filed in respect of a
planning application might suggest that a retail unit was designed for daytime use. That
might indicate the sort of use which might implicitly be approved by the granting of
planning permission for the unit concerned. It is well settled that, in considering the use
which may be regarded as being permitted, it is possible to look at the development for
which permission has been granted together with any documents submitted in the context

of the relevant planning application.

3.8 Insuchacase the Planning Authority might choose to impose a specific condition
concerning hours of opening. If it did so choose then the matter would be clear and it
would be a breach of the relevant condition for the retail unit to open outside the hours as
specified. However, even if no such specified opening hours were included as conditions
attached to the planning permission, it would always be open to a court to consider whether
opening significantly outside the parameters which were contemplated by the planning
application itself might amount, in all the circumstances, to a sufficient intensification of
use (over the use impliedly authorised by the permission) so as to justify a finding of a
material change. However, in that latter case it would be necessary to take into account a
range of factors, including the degree of difference from the use which it might be inferred
had been permitted by the planning permission, so as to assess whether any variation from

that contemplated use could be said to involve a material change of use.

3.9 Thus, at the other end of the spectrum, descriptions of the likely scale and timing of

operations may simply be matters which go to the information on which a planning
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11

authority must make its decision and may inform the broad level of use for which it might
be inferred that permission has been granted. In such a case a deviation would not, in and
of itself, be a breach but rather the relevant information may provide the benchmark
against which a decision as to the permitted type and scale of use might be made thus in
turn informing any decision as to whether current use might be said to be materially

different to a sufficient extent and thus involve an unauthorised development,

3.10  The distinction is between a specific requirement which must be obeyed more or
less ta the letter, on the one hand, and a general indication which may inform the baseline
use by reference to which the materiality of an intensification of use may be judged. An
assessment as to which of those two categories any particular description may fall into is
one involving the proper construction of the planning permission asa whole including how
that planning permission should be construed in the light of the documents filed by the
applicant insofar as it can be said that those documents have been incorporated by

reference into the permission itself.

3.11  The principles applicable to the construction of a planning permission are, of
course, well settled and were described by McCarthy J. in the oft-quoted passage from /n
re. X.J.8. Investments Lid [1986] IR 750 as requiring the Court to construe planning
documents not as complex legal documents drafted by lawyers but rather in the way in
which ordinary and reasonably informed persons might understand them. It might, in
passing, be appropriate to note that this was, perhaps, an early example of the move
towards what has been described as the “fext in context” method of construction
appropriate to the determination of the meaning of all documents potentially affecting legal
rights and obligations. This approach has now become well established. The “text in

context” approach requires the Court to consider the text used in the context of the
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12

circumstances in which the document concerned was produced including the nature of the

document itself,

312 Against the background of that general approach it is necessary to consider the

proper construction of the permission in this case.

4, Application to this Planning Permission

4.1 The starting point has to be to note that it would have been easy for the Planning
Authority concerned, if it had wished so to do, to impose specific terms as to hours, scale
and timing of use. This the Planning Authority did not do. While that is not, nccessarily
and in and of itself, and end to the matter, it nonetheless is, in my view, a significant factor
to be taken into account. To interpret a general clause such as condition 1 (which imposes
an obligation to carry out the development in accordance with the drawings and
specifications submitted) in a way which imposes very specific obligations in the absence
of a specific condition does, in my view, require that what might reasonably be considered
to be the drawings and specifications be clearly of a nature designed to identify specific

and precisely enforceable parameters for the development (including its use).

4.2 Obviously physical plans easily meet that test. A standard clause such as condition
1 in this case clearly requires that any physical building permitted is carried out in

substantial conformity with the plans submitted.

43 But the information supplied by the applicant for the permission in this case was
not at all specific so far as the scope of use was concerned. It is said that it “would be
intended” to operate the track “on Saturday or Sunday evenings”, Should that be taken to

mean on one or other of those days or possibly both. There is then a vague reference to the

possibility pf prafiige Bm BG#EE AW%NO mmitation on how often that practise
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might take place is to be found. Does that mean that there could be practise on five
weekday evenings if required. Likewise while there is a general indication that race
meetings would take approximately three hours, there is no indication of how long practise
might take. While April to October is mentioned that reference doles not seem to me to

amount to a clear representation that no use will be made outside that period.

4.4 Inthose circumstances I am not satisfied that it is appropriate to construe the two
paragraphs cited as containing the sort of defined commitment to specific limits which
could be taken to have been incorporated into a planning permission by virtue of a general
condition such as the one which was imposed in this case. That is not to say that there
might not be occasions where the language contained in a document submitted might
properly be construed as amounting to a clear commitment that particular limits of one sort
or another would be complied with. In such a case it might be possible to construe a
general condition such as condition 1 as importing that commitment into the permission
itself by means of a condition. But for that to be the case it seems to me that it would be
necessary that it would be appropriate to construe the documents submitted by the
applicant for planning permission as giving a clear and specific commitment rather than a
general indication concerning the scale and timing of operation. I am not satisfied that the

documents in this case can be so construed.

4.5 Inthe light of that analysis and in the light of the absence of a specific condition in
that regard, I am not satisfied that the planning permission in this case contains a specific
condition concerning scale and timing of operation. It does, however, seem to me that the
document which I have cited can be used for the purposes of assessing the broad level of
operation for which permission was granted and thus for assessing the baseline by

reference to which the materiality of any intensification of use can be judged. There can be
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14

little doubt but that the use now being made of the motor racing circuit goes, as the trial
judge found, a very great deal beyond that contemplated at the time and referenced in the
planning application. I havé no doubt, therefore, that the trial judge was correct to conclude
that the current use is so significantly intensified over the broad level of use contemplated
at the time and in respect of which planning permission was granted (by reference to the
planning documents to which reference has been made) that it can be said that there has
been a highly material change in use and thus, in the absence of a planning permission in
that regard, an unauthorised development. However, that use is not, for the reasons which I
have also sought to analyse; a breach of a specific condition contained in the 1981 planning

permission. It is next necessary to turn to the legal consequences of both of those findings,

5. The Legal Consequences

5.1 Asnoted earlier in this judgment the limitation period provided in the 2000 Act
does not apply in the case of breach of a condition attached to a planning permission.
However, for the reasons which I have sought to analyse, I am not satisfied that there was
any condition in the planning permission in this case concerning the scale and timing of the
operation of the motor racing circuit. It follows that the exclusion of the enforcement of
planning conditions from the scope of the limitation period can have no relevance in this

case.

5.2 Inthat context it is appropriate to refer to a letter, jointly written by the solicitors
for both sides, which was received by the Court on the day before this judgment was listed
for delivery. The letter recorded that counsel on both sides wished the Court “fo note the
Jact that Section 106(6)(b) [sic] of the Planning and Development Aci 2000 was enacted

on 11 Margh2002, There was no similar provision in the earlier Section 27 procedure

under the 40:%11 (ﬂeglgeﬁ%gﬂnﬁm‘ﬁlop

ent) Act 19637, If 1 were of the view

3
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that the proper construction of the planning permission in this case contained a condition
such that 5.160(6)(b) might potentially be engaged then it would have been necessary to
consider what effect the timing of the enactment of that section might have had. That
question of timing might arguably be important in respect of a condition in a planning
permission which was in place prior to the date of enactment and in respect of which it
might be said that there was already an established use which was in breach of the relevant
condition which was in place for longer than the limitation period. However, given my
view that there was no relevant condition present in the planning permission in this case, as
properly construed, that interesting question does not arise. I would thank the parties’

representatives for bringing this matter of the Court’s attention.

5.3 Inany event, it is clear, again for the reasons which I have sought to analyse, that
there has been a material change of use between the 1980s and the time when these
proceedings came to be heard. The problem is that the trial judge did not consider that it
was necessary to assess whether some or all of that material change of use had occurred

outside the lirnitation period.

5.4  The trial judge’s reasoning in taking that course of action stemmed from the fact
that, as he stated, there is nothing in the 2000 Act which renders an unauthorised use
lawful by reason of lapse of time. That proposition is correct so far as it goes. But it fails to
have regard to the fact that there is a real distinction between the question of whether
something may be lawful or not, on the one hand, and whether there remains the possibility
of enforcing the breach of the law concerned, on the other. No statute of limitations
absolves a wrongdoer from wrongdoing. But all statutes of limitations create the possibility
that wrongdoing may no longer be capable of litigation. Similar comments could be made

about any other form of legal doctrine which has the potential to prevent litigation of a
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particular type from being maintained. The doctrine of laches in the context of equitable
remedies comes to mind. Furthermore circumstances such as estoppel or the rule in
Henderson v. Henderson [1843] 3 Hare 100, which can potentially prevent particular types
of litigation being progressed, do not, of themselves, absolve the wrongdoing which might
be the subject of the litigation. They do, however, prevent an aggrieved party from being
able to bring the proceedings at all in the sort of circumstances contemplated by the

respective rules.

5.5 A material change of use is, under the 2000 Act, every bit as much a development
as a physical construction, A material change of use which results from a sufficient
intensification of a permitted or existing use is just the same as any other type of change of
use. It can properly be regarded, in an appropriate case and if sufficiently significant, as
development requiring permission. In the absence of permission it can amount to an
unauthorised development. The limitation period applies to any unauthorised development
and I can see no reason for altering the views which I expressed iq Slattery concerning the
application of the limitation period to a case involving a contention of material change of
use by reason of intensification. Likewise I see no reason to depart from the views I
expressed in that same case as to the proper approach to be adopted in cases where there is
a gradual intensification of use over time. In substance what is required is that the Court
assess, as of the relevant date for the purposes of the limitation period, what development
(in the shape of a material change of use) has taken place as of that time. That
development, being the intensification which had already occurred as of the relevant date
for the purposes of the limitation period, can no longer be the subject of enforcement. But

any further intensification which is sufficient to ground a proper finding of a further

material ch#nge tﬁﬂemﬂmﬁ Af&i, CTTHIY can,
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5.6 Unfortunately no such exercise was carried out in this case because of the view
which the trial judge took as to the inapplicability of the limitation period. It is not, in
those circumstances, either possible or appropriate for this Court to attempt to conduct an
exercise of seeking to identify just how much of the current unauthorised use was in fact in
place prior to the limitation period and thus is no longer capable of enforcement, There
certainly was evidence from which it might reasonably be held that at least some of the
current use is a sufficient intensification not only over the use impliedly permitted by the
planning permission but also over the use which was established as of the date when the
limitation period commenced, so as to justify a finding that there has been a further
intensification of use within the limitation period such as, in turn, to justify a finding of
development in the shape of a material change of use again within that limitation period. I
have little doubt, therefore, that a sustainable finding could be made on the evidence that
there has been some post-limitation period material change of use. The problem for this
Court is that, in the absence of clear findings of fact by the trial judge on the evidence, it is
not possible to say with any sufficient level of precision just what level of use can be

desctibed as post-limitation period material change of use.

5.7 For those reasons it seems to me that the trial judge was incorrect to grant
injunctions under the planning heading by reference to the original planning permission of
1981. Rather the trial judge should have assessed the extent to which the current use
amounts to a material change of use above and beyond the use which had been established
at the time when the fimitation period commenced and should have crafted an injunction to
restrain that additional, and thus enforceable, change of use. What the Court should do in

the light of that finding is a matter to which it will be necessary to return after addressing
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6 The Claim in Nuisance

6.1 Itshould be recalled that Slartery also involved, in addition to the planning claim, a
claim in nuisance brought by local residents. In circumstances where nuisance is
established I see no reason to depart from the views which are expfessed in that case to the
effect that the Court should adopt whatever remedy appears just in all the circumstances of
the case having regard, in particular, to the need to protect those who suffer by virtue of

nuisance to whatever extent might be considered just and reasonable.

6.2 Tam also satisfied, and I did not really understand counsel for Tipperary Raceway
to argue otherwise, that the decision of the trial judge to find that nuisance was established
in this case was sustainable on the evidence and is not a finding with which this Court can

or should interfere.

6.3  The Court is, therefore, faced with the situation where there is an established
nuisance and where the question which arises on this appeal is as to whether the form of
injunctive relief ultimately granted by the trial judge is the appropriate remedy to put in
place in the context of that established nuisance. As already noted the trial judge did not
impose any different injunctive terms as and between the planning and nuisance aspects of
the case. For the reasons already identified I am not satisfied that the injunction put in
place to deal with the planning aspect of the case can be sustained. However, L am in
agreement with the submission made by counsel for Tipperary Raceway that the injunction
put in place on the nuisance side is simply a reproduction of the injunction put in place on
the planning side and is principally focused on bringing the situation back to that which

mightbe said 1o have been authorised by the original 1981 planning permission. It follows

L gy
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injunctive relief which was required to do justice in all the circumstances arising from the

undoubtedly established nuisance.

6.4  There was a great deal of evidence before the trial court as to what might be done
to ameliorate any nuisance established. However, because the trial judge formulated the
injunctive relief largely by reference to the 1981 planning application and permission,
there are few findings in relation to the facts which might inform a view as to the

appropriate injunction to grant solely in respect of nuisance.

6.5  While the findings of fact sufficient to establish that there is a nuisance cannot,
therefore, be disturbed, there are, in my view, insufficient findings of fact to allow this
Court to craft an appropriate form of injunction designed to do justice in all the
circumstances pertaining to the nuisance claim. That is not to say that some form of
injunction will not, almost inevitably, follow in order to deal with the established nuisance.
However, this Court does not have sufficient definitive findings of fact to enable a decision

to be made as to the precise form in which any such injunction should be imposed.

6.6  For those reasons I am satisfied that the trial judge was in error in granting an
injunction, in respect of the undoubted nuisance which was established in this case, whose
terms were defined largely by reference to a 1981 planning application and permission
rather than by reference to what might now reasonably and justly be required to ameliorate

the nuisance which is currently occurring.

6.7  Inthat context I agree with counsel for Tullamaine that the fact that there may be a
planning permission for an activity does not permit the commission of a civil wrong, It
follows, a fortior, that the fact that it may no longer be possible to enforce a particular

brea lanning laws, on planning limitation grounds, does not, necessarily and in

andjof itséy m@&%%%ﬁé&b@h \%uld have the same effect as that now
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impermissible enforcement, may not be justified as an appropriate measure designed to

ameliorate a nuisance.

6.8  Just as the appropriate injunction for the amelioration of a nuisance may not be as
extensive, either in general or in some particular respect, as an injunction designed to
enforce a specific aspect of the planning code, equally the injunctive relief which may be
justified for nuisance purposes may, again either generally or in a specific respect, go
further than that which might be justified on planning grounds. The two jurisdictions are
not coextensive. [t follows that the relief which may be appropriate under both headings

may not necessarily be the same.

6.9  But for like reasons to those which I have analysed in the context of the planning
aspect of this case, I am not satisfied that this Court is in a position to craft an appropriate
injunction to deal with the nuisance aspects of the case any more than it is in a like position

in the context of the planning aspects of the case.

7 Consequences

7.1 For those reasons I am satisfied that, under both headings, there was more than
ample evidence before the trial judge to justify a finding of a breach of the planning laws
(including breaches which post-dated the limitation period) and also a finding of a
continuing nuisance, It inevitably follows that some injunction ought to have been
granted. However, for different reasons, I am satisfied that the injunction as actually
granted cannot be stood over cither in respect of the planning or the nuisance aspects of the

case,

7.2 Inthe context of planning, the injunction imposed failed to have regard to the fact

that some of the intensification of use which amounted to a material change of use was, in
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substance, statute barred. On the nuisance aspect the injunction was crafted largely by
reference to a 1981 planning application and permission rather than, as it should have been,
by reference to the measures which were reasonably required to do justice in all the

circumstances of the case in the light of the established nuisance.

7.3 However, what is much less clear is as to the precise injunction which should have
been put in place under sither heading. Again, under both headings, I am not satisfied that
it is open to, and, therefore, appropriate for, this Court to determine the precise form of
injunction which should be granted. While it is regrettable, it seems to me to follow that
the only proper course of action available to this Court is to remit the matter back to the
High Court for the purposes of determining the appropriate injunction or injunctions which
should be granted in the light of the analysis of the legal situation as determined by this
Court. To that extent I would allow the appeal and remit the matter back to the High
Court. However, there remains the question of what should be done in the meantime. That
question comes into particular relief given the views which I have expressed as to the

virtual inevitability that some form of injunction will ultimately be imposed.

7.4 Inthat context it is appropriate to address a key aspect of the evidence which is
relevant both to the question of intensification of use in more recent, post-limitation period,
times and also to the existing nuisance. That concerns the so-called practise of “drifting”
which, as I understand it from the evidence, is a form of driving on a motor race track
which involves attempting to “drift” the car around bends at least in part by the use of
brakes. There was ample evidence to suggest that the noise associated with this activity
was particularly acute. There was also evidence to suggest that there had been a significant

growth in the activity concerned in recent times such that there is a realistic prospect that
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much, if not all, of the practise of drifting might be found to be a material change of use

post-limitation period and also to be a significant contributor to the current nuisance.

7.5  ltis also clear from the evidence that drifting constitutes a -signiﬁcant portion of the
current use of the motor racing circuit, In the circumstances 1 would propose that
Tipperary Raceway be restrained, until such time as the High Court has the opportunity to
consider the appropriate forms of injunctive relief to be put in place on a permanent basis,
{rom engaging in the practise of drifting, Given the uncertainty aﬁout all other aspects of
the case [ would not propose that any further restrictions be placed on the activities of
Tipperary Raceway until such time as the High Court has had the opportunity to consider

the matter fully.

7.6 Itis important that I emphasise that both the measure prohibiting drifting and the
absence of any measures restricting activities in any other way are designed to meet that
short-term situation where this Court has held that some injunction is undoubtedly justified
but does not feel that it is in a position either to sustain the injunction granted by the High
Court or to determine itself what form of injunction should replace it. It should not be
taken that the High Court judge to whom this matter is remitted should in any way be
governed or influenced by that interim measure. If the High Court judge is persuaded that
drifling should, either generally or to a specific extent, be permitted in the light of the
principles set out in this judgment, then the High Court judge should make whatever order
in respect of drifting is appropriate (including no order). Likewise, if the High Court judge
is persuaded that any particular restriction on the general operation of the motor racing
circuit is justified on either or both of planning and nuisance grounds, then such an order

should be put i even though this Court has not, on an interim basis, put in place any

restrictions in ghat rféa%BORD P LEANALA
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8. Conclusions

8.1  For the reasons set out in this judgment I have, therefore, come to the conclusion
that the injunction granted by the High Court cannot be sustained either on the basis of the
planning claim or on the basis of the claim in nuisance. While satisfied that some type of
injunction was likely to have been justified on planning grounds I am satisfied that the trial
judge was incorrect to disregard the planning limitation period and that the order actually
granted was, therefore, incorrect, In that context I am also satisfied that, on a proper
construction, there was no relevant condition attached to the planning permission in this
case concerning scale and time of use. Thus s.160(6)(b) of the 2000 Act does not, in my
view, have any application to this appeal. The timing of the enactment of that measure is

not, therefore, relevant in this case.

8.2  Similarly I am satisfied that, while some injunction was justified on the basis of the
established nuisance, it was incorrect to formulate the injunction concerned by reference to
a 1980s planning application and permission rather than by reference to what was

reasonably required to deal, in a just fashion, with the nuisance today.

8.3  Having concluded that the injunction granted could not, therefore, be sustained on
either basis it seems to me that the appeal must be allowed. However, again for the
reasons analysed in this judgment, I am not satisfied that it is either appropriate or possible
for this Court fo substitute its own injunction. It follows that, in my view, regrettably, the
case must be remitted back to the High Court to determine what form of injunction is

appropriate in the light of the analysis of the issues conducted by this Court.

8.4  However, rmmsmasm& paras. 7.4 and 7.5 above, I would propose as an
B

o rd
interim measure that the practise of rigmm ;fil such time as the High Court
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has the opportunity to consider the appropriate form of injunctive relief to put in place on a
permanent basis. I would, however, again emphasise that the choice of that interim
measure is very much designed to deal with matters on a temporary basis and should not
influence the ultimate determination, by the High Court judge to whom these matters are

remitted, of the appropriate form of permanent injunction to be granted.
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[2019] IEHC 850
THE HIGH COURT

[2018 No. 234 MCA]

IN THE MATTER OF AN APPLICATION PURSUANT TO SECTION 160 OF THE PLANNING

AND DEVELOPMENT ACT, 2000 (AS AMENDED)

BETWEEN
SHARON MCARDLE, SHIRLEY MCARDLE AND OLIVIA MCARDLE
APPLICANTS
AND
DONAL CARROLL
RESPONDENT

JUDGMENT of Mr.Justice MacGrath delivered on the 3rd day of December, 2019,

i

These proceedings were commenced by way of notice of motion dated the 8th June,
2018, The applicants, inter alia, sought an order pursuant to s, 160{1) of the Planning
and Development Act 2000 as amended (“the Act of 2000™) to restrain the respondent
from carrying out an unauthorised development on his lands, being a boundary wall. It
was contended that the wall was of such a height as required planning permission in
accordance with the provisions the Act of 2000 and Regulations made thereunder. An
order was also sought for inspection of the respondents’ property. In circumstances
outlined hereunder, it Is accepted that proceedings have now become moot and the sole
remaining Issue requiring the court's determination is In relation to costs.

The applicants and the respondent are neighbours and reside at Rock Road, Blackrock,
Co. Louth. Before the emergence of this dispute in April, 2018, there is nothing to suggest
that they were on anything but good terms. The respondent has described his family’s
relationship with the applicants as cordial and friendly. This situation pertained before the
respondent decided to build a boundary wall, The wall was constructed to the rear of the
applicant’s dwelling house and behind an existing boundary wall thereon. The fands of the
respondent are zoned for residential use. The respondent, In an affidavit sworn in
opposition avers that he huilt the wall to improve and secure his own boundary. The
applicants objected.

In circumstances outlined hereunder, the respondent applied to the local planning
authority for permission to retain the wall and in the events which have transpired, An
Bord Pleanala confirmed the local authority’s decision to grant retention permission. The
decision of the Board was made on 17th December, 2018. Thus, it is agreed that the
proceedings became moot at this time.

The application for retention was lodged with the planning authority on 12th June, 2018.
rior to that, a site notice was erected. On the evidence, this occurred on the

m ninﬂﬂh@@ﬁg@&%ﬁﬁﬂame d 7y onh which the first applicant swore her

afffdavit grounding the proceedings and ong day prior to the institution of these

prdceedings. It appears, nevertheless, that the preparation of the proceedings was in
train prior to thy #Wﬂﬂe?ﬁ%a. This is evident from the supporting affidavit of Mr. J.P.
M rmoi?gﬁ\eer, which gﬁ(s.)‘\s&wom on 6thJune, 2018, He deposed to haviflg inspected
th Lﬁg}ning register and he addressed-the|planning status of the property in his affidavit.
H A‘Bpfirmed that the Taf idential, that no applications had been
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submitted for planning permission and that a warning letter had been issued to the
respondent by the local planning authority.

In her affidavit, the first named applicant also complained that the wall had been erected
over pipes servicing the dweilling house of the second and third named applicants and that
a gap had been left between the two walls which was considered by the applicants to be
dangerous and hazardous, particularly to children. The court was informed that separate
proceedings had been commenced in respect of an alleged trespass. These alse issued on
8th June, 2018. Apart from being served on the respondent, they have not been
progressed to date.

The applicants maintain that the wall was built at such a pace that it was substantially
completed by the morning of the 9th April, 2018, despite conversations which had taken
place on site and the sending of a letter written on the 5th April, 2018 in which the
applicant had expressed concerns. They maintain that they sought to avoid proceedings.

On the evidence, I am satisfled that the warks commenced without prior consultation by
the respondent with the applicants. I accept, on the evidence, that Mr. Carroll engaged a
contractor on Wednesday 4th April, who in turn commenced excavation and poured the
foundations for the wall,

1 am also satisfied that there was communication on that day when the third appilcant,
Ms. Ollvia McArdle, who leaned over the rear wall of her home and gueried what was
happening. She maintains that certain assurances were given to her as to the pace at
which the works might take place. In his affidavit, para. 10, the respondent avers that
she enquired of him as to when he proposed to construct a wall and he responded that it
would probably be Monday or the foliowing week. Ms. McArdle queried why he had not
informed her that he was building a wail and Mr. Carroll states that he had intended to
inform her sister, Ms. Shirley McArdle, in short course. On enguiry as to the height of the
wall, Mr. Carroll avers that he confirmed that the wall would be the same height as the
wall to the east, which bounded the property of another neighbour, approximately 1.8m
above her garden level but that it would riot be as high as a wooden partition fence
dividing the applicant’s garden into two sections. He also states that Ms. Olvia McArdle
said to him "fw]hat about my view?", She inquired about the sewage pipe passing from
her property to a council sewer running under and through her own property and he
confirmed that he was aware of the counci! pipe and that he would not be encountering
any pipe work in the course of excavating the foundation for the wall. This was because
the pipe was approximately 2.6m underneath the ground.

Mr. Qarrolfalsb Bﬂﬂ&rﬁi&ﬁ&uMﬁi,

McArtile once again leaned over the wall and requested that he cease all works

t approximately 8:30a.m., Ms. QOlivia

immddiately. A discussion ensued about the he ight of the wall and the respondent avers
that fe informed héritHdi\Re Mdferstood that It was permissible to build a wall up to 2m
in hei ;Lhmrmﬁ planning pgkipigeion and that the finished wall would be tess than 2m
abovs &rﬂgnd level on her side. He states that Ms. McArdle informed him that she wished
to ha ﬁ@g_r engineer inspect the works to which he replied that he had no difficulty with
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10.

11,

iz,

13,

such course of action. Ms., McArdle also expressed concerns regarding the foundation of
ner boundary wall and Mr, Carroll states that he put her mind at ease about this.,
However, Mr. Carrcll maintains that Ms. McArdle again demanded, in what he described
as a very pointed and aggressive fashion that all works cease immediately, to which he
responded that the works were in progress with men and all matertats on site and advised
her that he had a delivery of concrete arriving to fill the foundations which was “arriving
imminently”.

Mr. Carrol! also confirms at para. 13 of his affidavit that the construction of the wall
commenced on the 7th April, 2018 and that he was approached at approximately
{unichtime by Ms. Sharon McArdle and Ms. Olivia McArdie who he says were quite
aggressive towards the blacklayers and who demanded that they immediately cease
laying blocks otherwise they would cali the Gardai. Mr. Carroll states that he believes the
import of this communication to the workers in guestion was that they were in some way
committing a criminal offence. Later that afternoon, Saturday 7th April, Ms. Ofivia McArdle
called to his front door. He was not there and his daughter informed Ms. McArdie that she
was unaware of his whereabouts. Once again Mr. Carroil comptains about the demeanour,
tone and what he describes as the aggressive and oppressive nature of that demeanour,
which made his daughter feel uncomfortable.

Mr. Carroll avers that on Sunday 8th April, 2018, he was present in the garden with a
number of blockiayers and was confronted again. He informed Ms. Sharon McArdie that
this was not a party wall, it was built entirely on his property, that the blocklayers were
independent contractors who started on Saturday as they had another job waiting and
because the weather was forecast to deteriorate. However, he confirmed that engineers
retained by the applicants were welcome to inspect the works and couid liaise with his
engineer, Mr. McMahon, of Messrs, Padraig Herr and Associates who, he states, had
already Inspected the works the previous day and found that there was nothing wrong
with either the wall or the foundations. He forwarded a copy of the engineer’s report to
therm on Monday, 9th April, 2018. However, he states that Ms, Sharon McArdle dismissed
this immediately and Indicated that the report would not stand up in court. He
acknowledges that Ms. Olivia McArdie accused him of deliberately misleading her because
the workers had started on site on Saturday and not on the following Monday. That
apparently was the last verbal communication between the parties.

1 am satisfled that while there may have been ne legal obligation to do so, the actlons of
the respondent in not communicating with the applicants in advance and the haste with

which the wall was thereafter constructed s ificantly contributed to the colouring of the
attitude of the a pﬁg y '§"""£3vamﬁﬂ.gseq ently transpired.

On Mbnday Sth April, 2018, Mr. Padraig Herr
Murpfy, an engineer representinﬁthe applicaris. It is avident that the primary concern at

that t§ne was the sﬁf&t%&h@%

subst aﬂlb leted by WERDMday-$he-11th April, 2018. He also avers that certain
other ﬂ%gvas put on hOLQH,:g_ga,usem respondence between the parties.

mmmm——— —
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lled on the respondent with Mr. J.P.

. Mr. Carroll confirms that at that time the wall was
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15.

16,

17.

On the 17th April, 2018 the respondent received a warning letter issued by the local
authority pursuant to s. 152 of the Act of 2000, advising that the wall was or may be
unauthorised. This Issued on foot of a complaint made by the applicants to the local
authority on the 13th April, 2018.

In early May, 2018, the respondent advised the local authority that he intended to make
an application for retention permission. This appears to have been in response to the
warning letter and on the advice of his engineer. On the 2nd May, 2018, Ms. Sharon
McArdle made a formal complaint to the local authority that the wall was a dangerous
structure. This was not accepted by the local authority and on the 2nd May, 2018 Mr.
Fergus Fox, council engineer who inspected the wall, recommended that the file be
closed.

It would also seem that on the same day, Mr. Herr wrote to the local authority, informing
them that he had been instructed by Mr. Carroll to prepare and submit a planning
application for retention of the wall. In the meantime, communications were taking place
between the partles regarding inspection facilities and an Issue arose concerning whether
such inspection facilities would be permitted in the absence of an indemnity (presumably
to indemnify the respondent in respect of anything that might happen while the plaintiff's
engineer was on the property). Mr. Carroll makes the complaint that this was not
progressed before the proceedings issued on the 8th June, 2018. He also points to the
fact that In the letter of 10th May, 2018, prior to the institution of proceedings, the
solicitors on behaif of the plaintiff stated that they wished to have confirmation that not
alone would the wall be removed but trees recently planted would also be removed and
that there no reference request was made that the planning status of the walil be
regularised by way of a grant of permission. The demand was one for removal of the wall.,

Mr. Carroll also says that on the 7th June, 2018 being the date on which Ms. Mcardle
swore her affidavit, at approximately 8:30 a.m., & site notice was placed directly at his
entrance gate (the main access road of Rock Road where all of the parties live) stating
that the respondent was applying for retention permission for the wall. It is submitted
that this site notice was clearly visible to all passers-by but that despite this, the
applicants nevertheless went ahead with this application, The site notice stated:-

“L OUTH COUNTY COUNCIL
SITE NOTICE
_JUEDONAL & CAROLINE CARROLL

AN BORD PLEANALA
INTEND TO APPLY FOR:-

RETENTION PERMISSION

11 MAR 2020
LTEQR Y ELOPMENT AT\THIS SITE:-

LDG-
ApFHE ROCK ROAD;, FAGGARDSTOWN, BLACKROCK, DUNDALK, COUNTY LOUTH.
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18,

20.

THE DEVELOPMENT WILL CONSIST OF:-

RETENTION OF A BOUNDARY WALL BETWEEN ACGRICULTURAL LANDS AND
NEIGHBOURING DWELLINGS AND ASSOCIATED SITE DEVELOPMENT WORKS.

The planning application may be inspected, or purchased at a fee not exceeding the
reasonable costs of making a copy, at the offices of the planning authority during
its public opening hours.

A submission or observation in relation to the application may be made in writing to
the planning authority on payment of the prescribed fee, €20, within the period of 5
weeks beginning on the date of receipt by the authority of the application, and such
submissions or observations will be considered by the planning authority in making
a decision on the application. The planning authority may grant permission subject
o or without conditions, or may refuse to grant permission.

SIGNED:- (agent) Padraig Herr
DATE OF ERECTION OF SITE NOTICE;- O7TH JUNE 2018."

The application for retentlon was made on the 12th June, 2018 and the applicants and
others objected. A report was prepared by representatives of the local authority’s
planning department. This was based on a site visit which occurred on 28th June, 2018,
The authors described the height of wall as ranging between 2.4 m and 2.8 m. They
observed that while:-

* _no application for residential has heen submitted, the provision of such a wall of
this nature would not be an UNComMImon feature/requirement as part of a planning
application and is a requirement under 5.6.7. 13.[of the development plan].”

The principle of the development was considered acceptable and it was recommended
that retention permission be granted.

On the 26th July, 2018, the pianning authority issued a decision to grant retention
permission. A number of conditions were attached, including that the development
Jyas todged to An Bord

e B@Rﬂ o

comply with certain requirements of Irish Waterl An appe
4

pleandla by the applicants and the Board of Maf age
December, 2018, the Board granted retention

specified by the planning authority on the 26th July, 2018.

I
By letter of the 7th August, 2018 the respon émgngﬂtors wr’gtde@omjﬁ]applicants

proposing that in order to avold further lega ldasss, the Mwm be adjour hed
- mination. This-and a

pending the issue of a grant of planning pe Ezion or &

further letter of reminder were not responded to at that-ime; Lo 3
their solicitor at that time. While complaint is made that these letters Were-nats g{;p{:nded
to, nevertheless, it appears that no further substantia! step was taken by the applicants.

The respondent filed a replying affidavit. The respondent also filed and dellvered an
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21,

22.

23.

24,

affidavit sworn by a chartered engineer, Mr. Roger Cagney. This followed a humber of
inspections of the wall, including a joint inspection which occurred on 19th July, 2018 and
which concerned the structure and the safety of the wall. In the affidavit he respended to
a letter which had been sent by the applicants dated 4th May, 2018, in which concerns
regarding the design, safety and structure of the wall were expressed. He refuted those
concerns.

Mr. Connolly 5.C., on behalf of the respondent paints out that a court arder was extant
requiring the filing of a replying affidavit within a specified time and that in the absence of
agreement to defer further proceedings pending the outcome of the appeal to An Bord
Pleanala, the respondent was obliged to file that affidavit, thereby incurring costs.

Thereafter, It may be said that little occurred until after the application for retention was
granted by An Bord Pleanala and before the issue of costs became a significant matter
between the partles, It appears that the proceedings were adjourned on at least one
occasion while the appeal was pending before the Board. No further affidavits were
exchanged until early 2019. These included a supplemental affidavit sworn by the
respondent on 17th January, 2019 in which he updated the situation regarding the
granting of retention permission. A further affidavit was sworn by the first applicant on
10th April, 2019 to respond to and refute the contentions outlined in the respondent’s
first affidavit. She denled that the applicants were being unreasonable and relterated her
concern about the safety of the wall. She refuted any suggestion that the appiicants were
themselves in breach of the planning laws. She expressed her belief that the construction
of the wall was in anticipation of an application for planning permission for a housing
development and raised doubts as to the respondent’s belief that the development was
exempt. Reference was made to the fact that the respondent, in respanse to another
warning ietter under 5. 152 In respect of another wall, had made application for retention
permission for that wall which was also granted; and an issue was raised regarding
compliance with the condition attached to the retention permission. She also stated her
bellef that the open market value of the lands exceeded €3,000,000 and that they had
been acquired in 2006 for in excess of €5,000,000.

Mr Kavanagh, enginger, swore an affidavit on 29th April 2019, This was submitted on
behalf of the applicants. He refuted certain assertions contained In My, Cagney's affidavit
and relterated his concern that the design of the wall was fundamentally flawed.

Mr. Gunne, auctioneer, in an affidavit sworn in support of the land valuation, stated that
his valuation of the property was based on a valuation of €300,000 per acre, giving 2
gross value of €3,111,000. He avers that the residence was valued at €425,000 and given

that it may be necessa rifice the residence or to pay a premium for access, the

[ AN

LTR DATED ———— FROM ——

WW w@_@ﬁﬂﬁhﬂin his opinion, just over €3 miliion. Mr. Gunne avers that since

the date of his first valuation, fie learned that the respondents also have additional

adjoining landholding which was not inciuded in his Initial evaluation. Reference Is also
macie\tmﬁghmzﬁ way which the respondent benefits over adjoining property. In
conclusion, Mr. Gunne confirmead his valuation of €3,111,000.
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25,

26.

27.

28,

These affidavits led to a further extensive affidavit in reply from Mr, Carroll, He referred
to the meeting of engineers an 9th April, 2018. He rejected the suggestion that the
application for retention was provoked by the institution of these proceedings. He
exhibited a report from valuers, Sherry Fitzgerald Carroll, in relation to the valuation of
his lands. It Is fair to observe that this is more detailed than Mr. Gunne’s.

The provisions of 0. 99 of the Rules of the Superior Courts provide that, aithough
yltimately it is a matter for the discretion of the court, an award of costs follow the event.
If the court is minded to dis-apply this rule then, in accordance with dicta in Godsil v,
Ireland [2015] 4 LR, 535, itcanonly doso on a reasoned basis and one which is
rationally connected to the facts of the case to Inciude the conduct of the participants.
The court has alsa been referred to a passage from Defaney and McGrath on Civil
Procedure, (4th ed., 2018) that it enjoys 2 wide discretion not to award costs or te reduce
the costs awarded where it disapproves of how the proceedings were conducted by the
successful party.

The parties now essentially agree that the proceedings have become moot, and that the
only issue which is now outstanding is that of costs. Both parties seek thelr costs.

Mr. O'Donnell B.L, counsel for the applicant, in retlance on the decision of Clarke 1. {(as he
then was) in Tefefonica O2 Ireland iLtd v. Commission for Communications Regulation
and Others [2011] IEHC 380, a decision which shall be discussed in more detall below,
submits that the generaily accepted principle that where proceedings become moot as a
result of an external event that the partles should bear their own costs does not apply
because these proceedings were rendered moot by the actions of the respondent in
applying for retention permission. The decision of An Bord Pleandla, which had the effect
of rendering the proceedings moot, therefore, was not an event which was truly
independent of the actions of the parties. It is submitted, that the court should exercise
its discretion to award costs in favour of the applicants. To this end, significant emphasis
was placed by counsel on the conduct of the respondent in constructing a wall at a height
which attracted the requirement for permission under the Act of 2000, without prior
notification to the applicants and which, despite their concerns and objections, he
completed in a hasty manner. Emphasis Is placed on certain assurances or
representations made by respondent when the matter first arose on 4th April, 2018, that
the wall would not be constructed until the following Monday but that the work was
substantially completed earlier, over the weekend, and in spite of correspondence
hetween the parties. It is submitted that the wall was built at a height which was
considerably in excess of that for which permission is required under the Planning and
Deveiopment Regulations. On 17th Aprii, 2018 the planning authority issued & warning
letter which indicated that unauthorised development may have been carried out and the
applicants were unaware th t intended to apply for retention permission
before these proceedings wgre i OB fhteidR A et the application for retention

was made in response to t

proceedings. Mr. O’Donnell B.L. submitted but for the
proceedings being brought, jthe unauthorised structure would have remained in situ and

11 MAR 2020
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29,

30,

2

32.

that it was only the subsequent decision of the Board that the structure obtain the benefit
of planning permission that render that which was unauthorised, authorised.

Significant emphasis is placed on s. 162(3) of the Act of 2000 which provides that no
enforcement action, including an application under s. 160 shall be stayed or withdrawn by
reason of an application for permission or retention of unauthorised development under s.
34(12) or the grant of that permission. Counsel submits that this provision applies in a
situation such as this, and that it was designed to avoid the type of scenario which is
relied upon by the respondent and for which the provisions of 5. 162(3) were enacted. It
is submitted that the respondent waited for a considerabie time before taking action
despite having been notified of the applicants’ concerns both verbally and in writing.
Further, it Is submitted that the respondent refused to ailow inspection notwithstanding
concerns raised about the structural stability of the wall,

The respondent’s position is that he did not make the application for retention in responss
to the institution of these proceedings. It was made in consequence of the warmning letter
and on the basis of the advice which he received from his engineer. He believed that he
did not require planning permission, as the construction of the wall to the height intended
was exempt from the requirement to obtain planning permission. He states that his
approach has been to limit the cost of the proceedings at an early stage, but that the
applicants have added to the costs by the submission of further affidavits in Aprii, 2019,
This had the effect of significantly enlarging the case subsequent to the granting of the
retention permission. The respondent also maintains that the filing of the affidavits must
be viewed in the context of the respondent having made proposals to avoid escalating
legal costs with particular regard to the tetter of the 7th August, 2018, which went
unanswered.

Mr. Cennolly S.C., counsel for the respondent, submits that s. 162(3) of the Act of 2000
does not preclude the court from exercising its discretion In relation to costs in favour of
the respondent. He points to several matters which, he submits, had the case goneto a
full hearing, in accordance with the principles in Morris v, Garvey [1983] L.R. 318, as
applied in Meath County Council v. Murray [2018] 1 L.R. 189, may have resulted in the
court, in the exercise of its discretion, refraining from making the order. Counsei
confirmed that it was not being suggested that, if deciding the case, the court might take
another view [,e. that It was at all imes an exemnpted development. Nevertheless, he
advanced these matters such that the court may take Into account in conciuding that
there was a plausible view tha WWWQM taka, that this
was an exempted developmerjt; anﬁ&iﬁu@ﬂg£&aﬁﬁﬂﬁﬂnt reg'ard is also
plausible,

In Murray, Mc Kechnie 1. stafed:- 11 MAR 2620

LTR DATED
“90, What, then, are the fa tﬂjéuwhfch Wmﬁ@%@@c ourt’s discretion?

From a consideration g@"g case law, orrecan-readily identify, inter alia, the

following considerations:
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61.

(i)  The nature of the breach: ranging from minor, technica, and inconsequential
up to materiai, significant and gross;

(i}  The conduct of the infringer: his attitude to planning control and his
engagement or lack thereof with that process:

« Acting in good faith, whifst important, will not necessarify excuse him
from a s. 160 order,
» Acting mala fides may presumptively subject him to such an order;

(iii} The reason for the infringement: this may range from general mistake,
through to indifference, and up to culpable disregard;

(iv}) The attitude of planning authority: whilst important, this factor will not
necessarily be decisive;

(v) The public interest in upholding the integrity of the planning and
developrment system;

{vi} The public interest, such as:

. Employrnent for those beyond the ing VidUameansgressors, of
. The importance of the underlying cfuré’#%
infrastructural facilities or services,

(vii) The conduct and, if appropriate, person, k circumstances of the apphc:aﬁA L 4

Ly
@ﬁy&pd ar!dﬂﬁd ﬁc%yescence

\FHOM

(x)  The conseguences of any such order, including the

(viii) The issue of delay, even within the s

{ix} The personal circumstances of the re

impact on the respendent and third parties,

The weight to be attributed to each factor will be determined by the circumstances
of a given case. Some, because of their importance, may influence whether an
order is or is not in fact made: others, the scope, nature or effect of that order,

This list is not in any way intended to be exhaustive, and it may wefl be that other
matters might require consideration in an appropriate case. For example, in Pierson
v. Keegan Quarries Ltd. [2010] IEHC 404, Irvine J took account of the hardship
which demolition might cause to third parties, and referred also to the possible
effect of the developer having refied in good faith on professional advisers. The jobs
of non-related members of the public, mentioned at para. 90(iv), above, featured in
Stafford v. Roadstone Ltd and Dublin County Council v. Sefiwood Quarries Ltd
[1981] L.L.R.M. 23. There are many other examples. However, the above list is
generally representative of the type of factors which the judge will normally be
called upon to consider. It is thus an appropriate framework within which to analyse
the High Court’s exercise of discretion in this case, conducted, as it only could be,
by reference to the traditional or customary approach (see paras. 134-139, infra 3.
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33. Adopting the above approach, Mr. Connolly S.C. points to the following factors:

a. The reasonable belief of the respondent, objectively verified, that the construction
of the wall was an exempt development, or that he held a plausible view that the
development was exempt. Particular emphasls is placed on his belief that it was
permissible to measure the height of the wali from the perspective of the lands
whose amenities were said to be affected;

b. The concern about the hazard allegedly created by the wall brought a sense of
urgency into the proceedings was nihil ad rem and unrelated to planning matters;

c. The fallure of the applicants to bring to the court’s attention in the grounding
affidavit the events and communications which occurred between the time of the
construction of the wall and the date of the application before the court, particularly
those in relation to the safety of the wall. The correspondence and a report on the
safety of the wall which had been commissioned by the respondent and furnished
to the appiicant in April, 2018 was not exhibited or referred to in the grounding
affidavit. The report of the engineer which had been furnished to the applicants on
9th Aprit, 2018 was not exhibited in the grounding affidavit of Ms. McArdie,
something which is described as significant omission particutarly where it was Mr.
McMahon's opinion that the wall would not adversely impact any existing drains or
other services. In passing, it is to be noted however, that this letter did not address
the planning status of the wall or whether permission was reguired for a
development of such a nature and height. Itis contended that by falling to refer to
the available information unfairly coloured the urgency of the case from a safety
perspective. Further, an application to the local authority under the dangerous
structure legislation was not netified;

d. The absence of concern by other neighbours;

e, That the respondent applied for retention In response to the warning ietter, rather
than the proceedings and that in so doing he acted on the advice of his engineer;

i At the time of the institution of the proceedings, the applicants were aware that the
council had been investigating the issue, because they had made the complaint and
a s, 152 warning letter had issued;

d. The applicants must be presumed to have been on notice of the making by the
respondent of the application for retention, something which had been triggered by
the Council’s planning enforcement process but nevertheless, these proceedings
were brought. Emphasis is placed on the site notice and the planning officers report
on the 28th June, 2018 that the §ite NQTICe Wag |
with regulations and therefore, ifwas sub ] CHa \ i n place

sTavEd-INd-wastnraceyrdance

and that the applicants ought to have heen on notice of them, The respordent

relies on what it describes as the| presumption that the public netification
11 MAR 2020
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34.

35.

requirement in relation to the making of thelr retention application was complied
with;

h. The applicant’s initial demand for the removal of the wall, rather than its
regularisation;

I The unreasonabie fallure on the part of the applicant to furnish the respondent an
engineering report and the exchange between the parties in relation to the engineer
and the basis upon which an inspection might take place. It is emphasised In this
regard that the applicants’ engineer was not refused inspection facilities;

i. The respondent also maintains that the applicants’ purported structural concerns in
relation to the wall are unsustainable given the expert evidence which has been
adduced. While the respondent maintains that this was a matter of agreement
between the engineers, Mr. Murphy in his affidavit disputes this. The wali is
structurally sound and has been built within the respondent’s private property and
within the curtilage of his dwelling.

k. It is suggested that the breach of the planning code in this case was undoubtedly
“minor, technical and inconsequential”, as discussed in Murray and that it was
therefore wholly Inappropriate for the applicants to seek to Invake the jurisdiction
of the court under s. 160 in pursuit of what is described as a personal advantage,
belng the preservation of a view to the rear of their property, and a view which is
beyond the rear garden boundary wall. No such general right exists;

i The attitude of the ptanning authority - refiance was placed on the fact that no
enforcement notice was ever Issued.

m. Itis also submitted it cannot be plausibly be argued that the public interest in
upholding the integrity of the planning and development system necessitated the
bringing of the proceedings.

The court has been referred to a number of authorities including the decision of Simons
1, in Tanager DAC v. Ryan [2019] IEHC 649 as authority for the proposition that account
is to be taken of factors such as:-

onekadyantage, and whether

'Ea 3%

“whether the proceedings were seeking a rrvaﬁﬁ
the legal issues raised were of special an genera

refevant but not necessarily determinatiye.”

reference Is made to the conduct of the applicants, that thhf mc?nstructed out offfce
‘yTﬁbDA‘nggpn in breach pgﬂe planning lavs.
L@fhq this a nurbar-of dffidavits which Were

The respondent alsc makes the point that fo
delivered on behalf of the applicants, includ 'swaon
McArdle of the 29th April, 2019, Mr, Stephen Gunne, auc April, 2019 jand

Mr. Kavanagh, chartered engineer on the 29th April, 2019, that this necessntated the filing

buildings on a common boundary and that t

of further affidavits by both the respondent and by an engineer on his behaif.
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35.

37.

38.

In so far as the respondent’s application for costs is concerned, the court has also been
addressed in relation to the provisions of the Environment (Miscellaneous Provisions) Act
2011 (“the Act of 2011"), In North East Pylon Pressure Campaign Limited v. An Bord
Pleandla No. 5 [2016] IEHC 490, Humphreys J. observed at para. 32:-

“The upshot is that the not-prohibitively-expensive rule applies (to the fullest
extent that it is possibie to read national law to that effect) to challenges based on
national environmental law within the field of EU environmental law even if the
challenges do not relate to the public participation rules. Thus there is no need to
get unduly caught up in classifying challenges as relating to public participation only
as opposed to national environmental law within the EU law field more generally
because ultimately both come to the same thing. As regards the rider that national
taw should be read to this effect 'to the fullest extent possible’, this is not a problem
for Ireland as the discretion arising from O. 99 is sufficiently flexible that it can
always be read in an EU law-compatibie manner. i

In essence, the respondent maintains that if the court should determine that s. 3 of the
Act of 2011 applies, the respondent is entitled to seek its costs pursuant to s. 3(3)(b) of
the Act of 2011.

In response to these particular submissions, Mr. G'Donnell B.L. emphasises the statutory
basis for an application under 5,160 of the Act. He submits that the wall was built at a
helght which ought not to be regarded as a minor and technical or inconsequential
breach, given that the height to which it was constructed was well in excess of that in
respect of which permission is required. There was no acquiescence aver a long period
nor has there been shown gross and disproportionate hardship such as might have
influenced the court to exercise its discretion to refuse any relief. Counsel relies on the
decision of Morris v. Garvey in this regard. There, Henchy J. stated:-

“When s. 27(2) is invoked, the Court becomes the guardian and supervisor of the
carrying out of the permitted development according to its limitations, and in
carrying out that function it must balance the duty and benefit of the developer
under the permission as granted against the environmental and ecological rights
and amenities of the public, present and future, particularly those closely or
immediately affected by the contravention of the permission. It would require

refrain from making whatever order (incluging an order of attachment for contempt
in default of compliance) as is "necessary fo ensure thal tbq\ﬁ@pe ent s carried

out in conform:’ty with the permission A %Me_fﬁe;@m the deveioper .'

property.”



T o Yoad ¢
- .
e
T LT AR
'.I\.J s s
W TgiTEN
£ e e
I} N i H
AR
ye e
& ¥ A F
&R JaaQ
Vo (s

R T RN
- i
=iy &
- =
adl S

LT

e e haz & oebin,
B s W 8 ) 155

3 q .
. S0 2 -

x
T % " -
H
- P
A7 - &
s “
e 3 =
= o
ke et eI vy y
» &1
o e Y] ty T
3 1 _f,f} -1
e af i 50T 2
iR

" '3
WL e
e .
.
@ S
R ] -
B N Y w
g RN
H
2| =¥ 28
f O
V4 =
A Ay
v fia, *
¥ g s

Ve
[ & o
K 4
=T kand
bt anr

e+ e

)

| iz

—




39.

40,

41,

42,

Further, he submits that the respondent has displayed in his affidavits a knowledge of
planning laws and that if he was confident that it was an exempted development, he
should have had no difficulty in approaching his neighbours in advance. He submits that
the making of the retention application was, in effect, an acceptance that planning
permission was required and that at the when the application was lodged, the wall was
an unauthorised structure and the proceedings were In being. If a genuine mistake was
made by the respondent, Mr O'Donnell B.L. observes that no remorse for such a mistake
was expressed in the replying affidavit.

I have taken into account the above submissions and the responses thereto, all of which I
have considered in balancing how the discretion of the court ought to be exercised.

These proceedings were instituted on the 8th June, 2018 seeking an order pursuant to s,
160 of the Act of 2000 to restrain the unauthorised development being the boundary wall
which as it transpires and despite the respondent’s belief, was one to which the planning
Inspector, Mr, Niall Haverty, concluded that because of its height dimensions, required
permission.

It must also be considered, nevertheless, that certainly in the initial stages, the
applicants’ concerns centred on the safety and stability of the wall. Letters were issued by
and on behalf of the applicants on 5th April, 2018 and 11ith April, 2018. The letter of 5th
April was sent by the third named applicant who requested that he refrain from taking
any further steps to construct any wall, foundation or other structure next to or near the
wall at the rear of thelr property:-

so as to allow us the opportunity to be appraised of the extent of the proposed
works and ascertain whether or not they would affect the structure, stability,
amenity, or otherwise of our property and/or the connection smalil property to and
from the public main services.”

She felt that the request was reasonable in circumstances where the applicants had no
prior notification of the proposed works such as would have afforded them an opportunity
to ascertain the position. The letter concluded: “we trust you will appreciate our concerns
herein and would hope that this matter might be resolved amicably in due course”.

Unfortunately the response of the respondent was to persist with the works and while it
may be that engineers were retained to look at the structure and stability of the wall, the

fact remal was constructed despite the request of the applicants that it not

AN B

oﬁﬁrp[smklaﬁdavi

. Mr. Carroll states that he built the wall to improve the
security zone boundary betause the boundary arrangements in place at that time
consisted of a broken downl concrete post and chain link fence. In the same affidavit, he
i jcants’ low level garden
v\erﬁm{atm@ad a numben of concerns with respect to the applicants’ lo ga

wall. He s &mthat the il not meet the appropriate standards for & wall retaining so
{TR DATED LmaryTBic tonnes of soil..t ad no piers or expansion joints and was bullt with a single

ABP-

DG ___,-eaufse‘ﬁmﬁ laid on it

e. He also expressed concern about the lack of privacy and

Fe Is it suggested, that prior to his decision to construct this wall had he
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43.

44,

raised any such concerns with the applicants. It is also evident from the respondent’s
affidavit, that he accepts that the third named applicant, Ms. Olivia McArdle, when she
approached him on 4th Aprii, enquired as to when he proposed to construct the wall and
that he responded to her that it would probably be Monday of the foliowing week. The
works continued. He accepts that on 5th April, Ms Olivia McArdle once again leaned over
the wall and requested that he cease all works. She queried the height of the wall
because she thought the wall should only be six foot high. The respondent avers that he
indicated to Ms. McArdle that it was his understanding that it was permissible to bulld the
wall of up to 2m in height without ptanning permission, and that such measurement be
taken from the ground level point on his side of the boundary line, This was above her
foundation fevel before the pre-existing soil was stripped away. He informed her that the
finished wall wouid be less than 2m above ground level on her side. It is clear, therefore,
on the respondent’s own evidence that the issue of the requirement for planning
permission, or the lack of such requirement, was discussed as early as 5th April, 2018, It
is also clear that when the wall was being constructed over the weekend, despite the
protestations of the applicants, the respondent continued with the work and it is also of
note that in his affidavit sworn on 6th September, 2018, he accepts that on Sunday, 8th
April, 2018, Ms Olivia McArdie stated ".. that I had deliberately misled her because the
workers had started on site on Saturday and not on Monday.” Mr, Carrall does not, in this
affidavit, suggest that he made any response to this.

While the applicants maintain that the works were substantially compieted by Sunday, 8th
April, the respondent maintains that it was not unti the 11th April that works were
substantially completed, but other works including backfilling, repointing, drainage weep
Installation and closing of cavities were put on hold because of the threats in
correspondence “and the present proceedings which issued from the applicants’ solicitor.”

regulations to mean that the wall was an exempted development up to 2m in hei&&.EA —
jundation excavation took Lé

iscussion wh;tl', says that he
W Wi 2

on planning considerations. This is also evident from the letter of 11th Aprl ; 2OL8- _
written on notepaper of Messrs, McArdle and Co., a firm of solicitors in which the na'-.-
two of the three applicants appear on the letterhead, in which the principal expressed
concern relating to the structural impact of the works on the applicants’ property.
Proceedings were threatened. A request was also made for all planning permissions

refating to the subject works together with the engineer’s certificate of compilance in

respect of same. Thus, It appears to me to be evident that planning issues were under
consideration. Further, it emerges from para. 6 of the respondent’s affidavit sworn on

11th June, 2019, that the respondent was aware that the warning letter had fssued In
response to a complaint to the planning enforcement section of the tocal authority, by



L.
=
fal
i
?
¢
: ;
E :
A
X ‘
5 ‘
=
i =0 3

ofl T qamw 2B

Yo Dpng sl Mg weg s

[P R TR 1 T S .
s U e w kB =t ) OB oo L s e
’ P - . o
=SR] R < TR R Wb 6. ; B S A2 B

$1 L wih LR g Biiieel H st (el of hadenib

S0 F TR NS e e =l 0 T aFien YoEaw

o] avidn #s St andl ownaLon T Yy s s a

el '3 =] v g st ot el B

&

g 51 Ve el i poliESSL

S gieme o Bauewe liEs Padiaiee

asbiys e 4 inehooiees e

SR MHASN J&GT O cilis 2 t )

sINGHGE S O IR g

S B LT S R I T R 5 5T )

t - o

ST GauEEet AR PRl detevee i ey TAang - el 2Rs e S0

Bluy Jrgn

T I v e ban

ol Ut BETLGs 0B abE s A Tl gt

T 1

8 B0 a8 Bageltyns CHESISIRILS 2hhu AT

v 3B gt ot Toamly g Jon sy 3 A Sriiedivae S Iae 0L 9%

are SSRAIETYT B

HoadEendl =it e galisdeg BTaR f WG 8V +STHVED K prueuis § B nolteaeten

- _ - = 3

LT T ESEDIRae ol A0 DBNEE SROE 2GR T ela aR Lng”

Elx
w EIET s N rirTi
- S 2 VEDLEY
I SEnSNIENGY SEINNEG no
o
5 g = P R T - i PRI - i
T e W RHTNTAL, e T Sbsatr o o= e jaey pet { T sisey o
ATina a0 3 P A et ke s A A 4 2 e 3 B
1 St ¥ i ). 4] B - AMIE i b 1 R v L F AT ==}
Ei) i 3
Ll o TN H 5
B &
Rasd ; i F e it ¢ T3amy g - [ 'y i P = g . 5
Yo % Y IOV D N0 TI6R RNy Shipscls ety o use £ atnmpta s




45.

46.

47.

48.

49,

De

50,

ision i1 MAR 2020

way of submission of an enforcement comptlaints form dated 13th April, 2018, on behaif
of the applicants. He also avers that an official in the council planning enforcement
section confirmed to him on 22nd May, 2018, in advance of the institution of these
proceedings, that:-

“whilst rightly respecting the anonymity of the complainant, that receipt of the
complaint... was officially acknowledged in writing to the complainant, together with
confirmation that the council were investigating the matter”,

The respondent further accepts that the issuing of the warning letter was a matter which
he considered to be of the utmost seriousness.

The letter of 4th May, 2018 from the applicants’ solicitors, while heavily emphasising the
issue of trespass and safety, advised that the applicants reserved the right to apply for
any necessary orders to ensure that the danger was removed.

In all the circumstances, I am satisfied that prior to the institution of the proceedings,
while the principal focus was on the safety of the structure and issues relating to
trespass, the respondent ought to have been aware that the applicants were concerned,
inter alia, about the planning status of the wall. There is no evidence of an attempt being
made prior to the proceedings to expressly or directly communicate with the applicants or
otherwise inform them that an application for retention was in contemplation or was in
the process of being made, save for the erection of a site notice which I address below .

While the respondent maintains that he was of the belief that he did not require planning
permission, nevertheless, he does not appear to have made appropriate inquires either
before construction or when objection was raised,

With regard tc issues relating to engineering inspection prior to proceedings, any dispute
between the parties as to the basis on which such inspection might take place or the
requirement for an indemnity, was removed when the parties consented to an order for
inspection on 2nd July, 2018. It also seems to me that the issue of the planning status of
the applicants’ premises was unlikely to have been raised but for these proceadings.

It seems to me that in balancing all matters to which Mr. Connolly S.C. and Mr. O'Donnell
B.L. have referred and which, had this case gone to a conclusion, a court might have had
regard to in determining whether to exercise its discretion to grant the relief claimed
under s. 160, significant weight must be attached to the actions of the respondent from
the outset, without which this dispute might never have arisen. While prior consultation
with the applicants may not have been required as a matter of law, one would have

N a o|' réchmfmﬁa goad neighbourly relations, matters ought t-o have been
aﬂ a g’él erently by the respondent, particularly when objection was raised. Perhaps
had that been done, matters may havie turned out differently.

Having considered t%mi%ﬂs ation and the authorities, I am satisfied that it
L@ﬂé@m, ina p;lannlng_lq_v\ context, but with particular regard to the facts of
LDG-

ABP- . B
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this case, that this Court retains a discretion in relation to costs as specified in O, 99 of
the Rules of the Superior Court, Therafore, had there been an event, on the basis of the
rules and on the authoritles, costs ought to follow that event unless there is good,
expressed and stated reason to the contrary. Where proceedings become moot, different
considerations may apply to the exercise by the court of its discretion. Cunningham v.
The President of the Cireuit Court [2012] 3 L.R. 222 and Telefonica 02 Ireland Ltd indicate
that the default position is that there should be no order as to costs where tha
proceedings have been rendered moot by the happening of an external and independent
event or occurrence, over which the parties have no control. This was addressed by
Clarke 1. {as he then was} in Telefonica O2 Irefand Ltd at para 2.6.1 of his judgement
where he cbserved:-

"2 6.1A question can become moot for a whole range of reasons. It is impossible to be
overly prescriptive as to the proper approach which the court should adopt for the
range of factors that may be relevant are wide, However, it seems to me that a
factor which is at least of some significance is an analysis of how it came about that
proceedings had become moot. Sometimes (as was the case in Eircom}, external
factors over which the parties have no control render proceedings moot, In many
such cases there may at least be an argument for the court making ne order as tc
costs. It clearly would, at least in the vast majority of cases, be an unacceptable
use of scarce ceurt resources for a hearing te have to go ahead to decide a moot
issue simply for the purposes of deciding who shouid pay the costs. Indeed, given
that all that will be at issue are the costs up to the time when the proceedings
become moot, it weuid seem particularly foolish for parties to have to incur much
more costs sofely for the purposes of deciding who should bear the costs up to the
point when the case became moot.” {emphasis added).

Having analysed the position of both parties in such a situation, he continued:-

“That analysis seems to me fo lead to a view that a court should favour making no
order as to costs in proceedings which became moot in the absence of other
significant countervailing factors. However, that analysis is based on a situation
where the case becomes moot by reason of factors entirely outside the controf of
the parties. It seems to me that somewhat different considerations apply where the
reason (or at least a significant contributory reason) to the proceedings becoming

moot derives from the actions of some but not afl of the parties to the case.”
{emphasis added) gy

NALA
A&EQBQ gé'cggsion of the Supreme Court in Murray & Anor v. Commission to Inquire

into Child Abuse [2004] 2 I.R. 222, he observed at para 6.6.5:-

it }teﬂ'ﬁa t&ﬂ%ﬂ, therefore,
exercise offpeoULLsdieere
TR DATED

Wt an reasonably be said that the actions of any
LDG- refevant party hay he proceedings moot. If that be so, then that is a

ABP-

at a significant factor to be taken into account in the
jon as to costs in proceedings which have become

At factor to be taken into account in the award of costs. The situation with
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51.

52.

33.

which the court is then faced remains one where, in the absence of trying @ moot
case, the court will not know who would have won. However, the situation of any
party who was not invaived in rendering the issue moot, in not being able to
establish that their side of the case was right, has resulted not from any action
which that party took or, indeed, from some entirely external event over which no
one had any control, but rather from actions taken by their opponent. That is a
factor which ought weigh significantly in favour of the grant of costs to the party
who was not involved in the action which led to the proceedings being moot. This
remains the case even where, as here, there were entirely understandable reasons
why the parties took the actions - settling the case - which they did.”

On the facts, I am satisfied that a decision was made by the respondent to seek retention
some weeks prior to the institution of these proceedings. This is evident from the letter
written by Mr. Herr on the 2nd May, 2018 which confirmed that the application for
retention would be made within two weeks. Nevertheless, while that decision may not
have been made in response to the Institution of proceedings, it was significantly
prompted by what had occurred up to that time. There is no evidence, however, that the
intention of the respondent to apply for retention was expressly communicated to the
applicant in advance of the institution of the proceedings. The respondent maintains,
however, that the applicant ought to have been aware of the application because it was
made In response to a warning letter which he had received from the local authority and
which warning letter had been precipitated by the applicant’s complaint. In essence, the
claim of the respondent in this regard is that the applicant was precipitous in seeking the
relief sought in these proceedings.

In consideration of why the proceedings became moot, the applicants submit that the
decision of the Board is not a truly independent event, but one to which the respondent
contributed, The respondent maintains that it does not follow that by engaging in the
statutory process that one has or assumes control over the outcome of that process or
that it is or becomes a unilateral act; and that the process of application and granting
retention is one in which an independent decision is made by an independent body.

It is difficult to accept that where a person a) who is subject to enforcement proceedings,
or where he or she has been in receipt of a warning letter; and b) where at the time of
the Institution of the proceedings he or she may have been in default of his or her
planning obligations; and c) is subsequently successful in his or her application for a
retention permission thus thereby bringing the proceedings to a stage of mootness, that
he or she ca ntain that this is a truly independent event over which he or

54,

ABP'

AN

gewphmM%e gtanting of the retention permission could not have come

about without the application by, and participation of, the respondent in that process. The

respondent contributed significdntly to that process,

11 \%R yiral
Whilk tach case must be considered on fts merits and within its own factual and tegal

_-—-"'——.-’.
\TR DATEMMME@S to e that thejcourt’s conclusion in this regard is reinforced in the
DG __parficular-eo of planning enforcement legislation. In my view the proposition
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advanced by the respondent is difficuit to reconcile with the provisions of 5. 162 (3) of
the Act of 2000, which expressly provides that no enforcement action, Including an
application under s.160, shall be stayed or withdrawn by reason of an application for
retention of permission under s. 34(12) or the grant of that permission (emphasis added).
To hold that the granting of permission in respect of the subject matter of the
enforcement action thereby renders those proceedings moot would appear to be
inconsistent with the express provisions of that subsection. I am therefore not satisfied
that It has been established that, as a matter of principle, because the proceedings are
now moot that the generally stated proposition that there should be no order as to costs
applies. Thus, I am not satisfied that the circumstances which arise In this case require
the application of any general principle that each party should be required to bear its own
costs on the grounds of mootness of proceedings.

55, Nevertheless, there continues to remain the issue of the manner in which the court ought
to exercise its discretion in the light of the necessity, timing or circumstances surrounding
the commencement of proceedings. On this Issue, it appears to me that, on the
authorities, the court Is required to assess the overall circumstances Including the conduct
of the parties. Further, it is also relevant to consider the criteria to which this Court has
been referred and as outlined in Mortis v. Garvey and as discussed in Murray in the
context of planning Injunctions.

56. In my view, the fallure of the respondent to engage with the applicants in advance of the
works, and the expedition with which such works took place contrary to certain
representations made as to when they might commence, contributed significantly to the
subsequent course of events and to the institution of these proceedings. While it may
have been, and on the facts I am satisfied that it was, decided that an application for
retention was to be made considerably in advance of the institution of the proceedings, it
is clear that this intention was not communicated to the applicants, The fact that a site
notice may have been In place at 8a.m. on the morning on which the grounding affidavit
was sworn does not appear to me to be of great significance. Such notices are required to
be put in place for particular periods of time to give the public a reasonable opportunity to
be aware of the application in respect of a proposed development. That someone does not
see that notice Immediately when it is erected Is not, in my view, a matter for which he or
she ought to be criticised, and this is particularly so when a letter in advance of action
had been served, Again, a simple communication would have removed any mystery about
what was intended. Further, placing the site natice in position did not alter the planning
status of the wall or render authorised that which may have been unauthorised.

AN QIQMd;Pf'ﬁé ap

proceedings, the conduct of the respondent in the hasty construction of the structure,

m satisfied that in so far as the timing of the proceedings is

Zﬁcant is not ko be criticised, particularly in the light of the threat of

which on all the evidence, was {inauthorised because of its height and in the absence of

com“nljrhtggongnadvance thatlretention would be sought. That the respondent may have
LTR DATHIarboured a dtBj#dtive belief-that planning permission was not required must be viewed
LDG- __in the context of the immadiatejobjection by the applicants to what was taking place.

ABP-
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58.

59.

60.

61,

62~ The"

LTR DATED FROM
LDG- |
ABP-

The respondent, however, also raises issues concerning the failure of the applicants to
disciose the course of dealings between the parties and communications with the local
authority, together with that authority’s response, relating to the safety of the wall, Mr.
O'Dennell B.L., counsel for the applicants, submits that the applicants could not to be
criticised for thelr failure to inform the court about these matters, He submits that this is
particularly so where no interim or interfocutory relief is sought and where It Is anticipated
that after the commencement of proceedings a further exchange of affidavits, and the
joining of the Issues between the parties, is to be anticipated.

In applications under s. 160 it is accepted that even where a prima facle case for relief is
established, the court retains a discretion to refuse relief, to be exercised in accordance
with principle. In my view, if a position is stated on affidavit which does not provide a
complete and fair picture of the circumstances leading up to and surrounding the
application, this may be taken into consideration by the court in determining how it might
exercise its discretion. The welght to be attached to this must relate to the nature of the
application and the relief, statutory or non-statutory which is sought. Here, the matters
that were not fully expressed to the court concerned issues relfating to the safety of a
structure, rather than its planning status, nevertheless it Is a factor which in the particular
circumstances of the case ! cught to take into consideration.

It also appears to me that I should consider, and take Into account, the conduct of the
parties while the proceadings were ongoing including, in this case, the {ack of response to
the respondent’s invitation in August, 2018 that matters might be stayed pending the
decision of An Bord Pleandla on appeal. In view of the provisions of s. 162(3), it may be
said that there was no obligation on the applicants to desist from pursuing the
praceedings, and further, it may also be contended that had the respondent applied for a
stay on the proceedings it is likely to have been refused in the light of the express
wording of s. 162(3). Nevertheless, I do not believe it is appropriate, when considering
the question of costs, that the reply to communications or the failure to do so should be
ignored by the court.

The contents of the affidavits which followed subsequent to August, 2018, on both sides,
far from lowering the temperature served only to increase the tension with allegations of
a hate campalgn, breach of the Act of 2000 by the applicants - a matter which appeared
not to concern the respondent up to this time - and the introduction of matters regarding
other planning issues concerning the respondent, and his regularisation therecf; again
something which does not appear to have exercised the minds of the applicants before
now.

parties-are-neighbours-and-rmay.continue to be long after these proceedings have
c&%ﬁpmnﬁzlﬁw&% acgount, in my view, any inclination of the court to
award costs of the application, up to the time of the proceedings becoming moot, must be
considered in the light of the absenceg of constructive communication thereafter, to which

hoth partaeg M{ﬁﬂ'ﬁﬂ:uted.
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63.

64.

65.

66.

1 have come to the conclusion that in ail the circumstances and weighing all matters in
the balance including the respective conduct of the parties, the applicant should be
entitied to their costs up to the date on which an event occurred which rendered the
proceedings moot, namely the 12th December, 2018 and that the court should make no
order as to costs incurred by the parties arising thereafter. It seems to me that the
primary precipitating factor giving rise to the dispute between the parties and the
subsequent institution of the proceedings was the conduct of the respondent in erecting a
wall of a height, which was shown in the events which transpired, required planning
permission and which was constructed in a hasty fashion without prior consultation and
communication with the respondents, his near neighbours.

As to the level of those costs, I have considered the affidavits of the parties including the
supporting affidavit of Mr. Gunne and in particular the reports of Sherry Fitzgerald Carrall
which have been exhibited to the respondent’s affidavits. There is no issue but that this
court has jurisdiction to entertain this application, Rather the issue is whether, given the
jurisdictional limits, the proceedings ought to have been brought in the Circult Court. In
my view, the onus of proof ties on the applicants to establish that which was alleged in
the Initiating grounding affidavit, that the value of the respondent’s lands on the open
market was in excess of €3 million. On the basis of the affidavits and evidence before the
court, I am not satisfied that the applicants have discharged the onus of proof on this
issue. In view of the description of the property outlined in the appllication and grounding
affidavit, and the evidence and contents of the reports of the valuers, I am not, and
cannot, be satisfied that it is more likely than not that the lands the subject matter of
these proceedings exceed €3 million in value. I find the report of Sherry Fitzgerald
Carroll, dated 21st May, 2019, which Is detalled in its description of the lands and has had
regard to comparators, more convincing in this regard. Some emphasis was placed during
the course of argument on the description of the tand outiined in the grounding affidavit,
which were confined to the property comprising one folic of land owned by the
respondent. In my view, on the basis of the analysis conducted in each of the reports and
in the affidavit of Mr. Gunne, even if one were to consider the land as comprising those
contained in four rather than one follo and extending to 13.08 acres, rather than 4.27, 1
remain more convinced of the respondent’s valuation.

Eor similar reasons as outlined above I am not satisfied that the respondent is entitled to
a costs order. Thus, issues which may have arisen pursuant to the Act of 2011, do not
require to be considered.

Therefore the applicants are entitled to their costs up to the time of the decision of An
Bord Pleandla on 12th December, 2018, but not thereafter, costs to be adjudicated on the

S e I S L

. B e ————
?rcuit&ww[fﬂpgﬁmﬁ Aear he costs incurred by them after that date.
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JUDGMENT of Mr Justice Garrett Simons delivered on 6 Decembeé

INTRODUCTION
1.

[2019] IEHC 825
THE HIGH COURT

2019/55/MCA

IN THE MATTER OF SECTION 160 OF THE PLANNING AND DEVELOPMENT ACT
AND IN THE MATTER OF AN APPLICATION

BETWEEN

RONALD KRIKKE
PIA UMANS
SEAN HARRIS
CATHERINE HARRIS
PATRICK KENNEALLY
CAROLINE KENNELLY /
KENNETH GEARY

‘W
B~
O‘?D p4 |
2T
4

71 4
4 PPLICANTS
A)A 20

AND ‘
BARRANAFADDOCK SUSTAINABILITY ELEC TR\EIW LIMI‘FEIIFQ

NDENT /
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4’#

§
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§

This matter comes before the High Court by way of an application pursuant to /

160 of the Planning and Development Act 2000 {“the PDA 2000”). Section 160 is
intended to provide a summary procedure whereby breaches of the planning legislation
can be brought before the court expeditiously, The procedure Is colioquially described as
an application for a "planning injunction”. The procedure Is available to “any person”, and
benefits from special costs rules under Part 2 of the Environment {Miscellaneous
Provisions) Act 2011,

The principal legal issues which fali for determination in the present case all concern the
interaction between the respective competences of local planning authorities, An Bord
Pleandla and the courts, In particular, an issue arises as to the welght, If any, which
must be given to a Section 5 declaration In subseguent enforcement proceedings. An
Issue also arises as to the legal status of a decision made by the local planning authority
purporiing to agree points of detall pursuant to a planning condition.

The facts of the case are stralghtforward. The respondent is the pperator of a wind farm
{hereinafter "the Devefoper”™). The wind farm is located in the townland of Baltyduff,
County Waterford. The relevant planning permission had authorised the erection of wind
turbines of a particular scale and dimensions. In the event, wind turbines of a different
scale and dimensions have been erected instead. The principal distinction between the
“as permitted” and the “as built” turbinas is that the rotor blade diameter has increased
from 90 metres to 103 metres. This deviation s sald, by the Developer, to have been
compensated for by a reduction in hub helght, which has the consequence that the overall
tip height has remained at the permitted level of 125 metres,

An Bord Pleandla has since made a declaration pursuant to Section 5 of the PDA 2000 to
the effect that the alterations to the turbines, including the length of the rotor blades, do
not come within the scope of the planning permission. The Applicants contend that the
Developer is precluded by the existence of this Section 5 declaration from reagitating
before this court an argument that the “as bullt” turbines are authorised by the planning
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permission. In response, the Developer seeks to rely on an earlier decision, namely the
decision of the planning authority to “agree” points of details in respect of the wind
turbines. This earlier decision was made pursuant to a condition of the planning

permission which left over points of detalil, including the - it and colour of the

p S
{ _
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I ?t@rnatw at relie s éi be
ke

6.  The Developer, whilst maintaining the formal position that the chahgedn tur ;SE‘\
authorised by the planning permission, has, nevertheless, made two at pts.to obtai '
development consent retrospectively in respect of the “as built” turbines. First, thex /
Developer made an application for leave to apply for “substitute consent” under Part XA of
the PDA 2000. The application for leave was refused by An Bord Pleandla by decision
dated 13 August 2019. This decision is now the subject of judicial review proceedings
before the High Court. These judicial review proceedings have been taken by all of the
Applicants herein, The parties informed the court last week (28 November 2019) that the
judicial review proceedings are not being opposed by An Bord Pleandla, but that there Is
likely to be a dispute as to whether the matter should be remitted to the Board., This
matter is listed for hearing in the Commercial List this morning (6 December 2019).

refused as a matter of discretion.

7. Secondly, the Developer had made an application for retention planning permission to the
local planning authority pursuant to Section 34{12) of the PDA 2000. This application had
been submitted to Waterford City and County Council on 4 October 2019. This application
has since been withdrawn in early November 2019.

STRUCTURE OF THIS JUDGMENT
8. This judgment is structured as follows. The factual background to the dispute will be set

out in more detail under the next heading below. This chronology will include more
recent events, such as the decision on the part of An Bord Pleandla to refuse leave to
apply for substitute consent.

g, The legal issues will then be addressed in the following sequence. First, the legal status
of the Section 5 declaration will be considered. This will be the lengthiest part of the
judgment. This Is because there is a significant body of case law in relation to Section 5,
and It is necessary to examine same in some detall, Secondly, the court will consider de
novo the question of whether the change in turbine type represents unauthorised
development. This exercise is carried out on a de bene esse basis. Thirdly, the legal
status of the planning authority’s purported agreement to the compiiance submission will
be considered. Fourthly, the factors which are relevant to the exercise of the court’s
discretion will be addressed. Finaily, the principal conclusions of the court wili be
summarised at the end of this judgment.
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FACTUAL BACKGROUND
THE PLANNING PERMISSIONS

ig.

o

iz,

13.

An Bord Pleanata granted planning permission on 22 November 2605
of a wind farm. (Reg. Ref, 04/1559) (“the 2005 planning per issiog’

application had Initially sought permission for the erection of/twelve win boies, It

AL /
[0 04@0 / Hy p

ke@rerents M\J roﬁ%ntal
N .
Impact Assessment Directive (2011/92/EU) (“the EIA DireCtize’). Th

beca the

assessment {"EIA") under Schedule 5 of the Planning and Development R tations
As such, the planning application had tc be accompanied by an envlronmenta w
statement ("EIS"), and An Bord Pleandla was required to carry out an EIA as part of its
decision-making.

The planning permission, as granted by An Bord Pleandla, allowed for the erection of
eleven wind turbines and other associated development. More specifically, the planning
permission authorised the erection of eight wind turbines with a hub helght of 80 metres
and a blade length of 40 metres (equivalent to a rotor dlameter of 80 metres), and a
further three wind turbines with a hub height of 60 metres and a blade length of 40
metres (equivalent to a rotor diameter of 80 metres). The two sets of wind turbines
would have had an overall tip height of 120 metres and 100 metres, respectively.

The following two conditions of the 2005 planning permission are relevant to the issues
which arise in these proceedings.

1, The devejopment shall be carried out in accardance with the plans and particulars
todged with the application, as amended by the revised information received by the
planning autherity on the 3rd day of February, 2005, the 22nd day of February,
2005 and the 27th day of May, 2005, except as may otherwise be required in order
te comply with the following conditions. For the avoidance of doubt, this
permission relates onty to 11 number turbines only with the layout of the turbines
as that recelved on 27th day of May, 2005.

Reason: In the interest of clarity.

3. Priar to commencement of development, details of the proposed turbines and
associated structures, including design, height and colour shall be submitted to and
agreed in writing with the planning authority. The wind turbines shall be geared to
ensure that the blades rotate in the same direction. In default of agreement, the
matter shall be referred to An Bord Pleanala for determination.

Reason: In the interest of visual amenity.
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14,

15,

16,

V7

18.

19,

20,

21.

The first condition had the legal effect of confining the permitted development to that as
set out in the revised information received by the planning authority, i.e. the scale and
dimensions of three of the turbines had been reduced. The thirg

condition has since been
replicated in a subsequent decision of the planning authority 011) Tk
certain modifications in respect of the proposed development. 4’

The next event of relevance is that the “appropriate peri 1" of the 2005 planningp 484
permission, i.e. the time period within which developm }lgorks could, be lawfully carriéﬁ”‘{q
out, had been extended on 29 November 2010 for a f] [@érg% of ﬁ\ge’bf@?'s. (22
Novemnber 2015). But for this extension, the p!anni T ioane K"ﬁ%red in
2010.

The Developer subsequently submitted an application in 2011 for " Nesign for
“modification” to the permitted wind farm development, The hub height -,- ee
smaller turbines was to be increased to 80 metres; and the blade length of all eleven™s
turbines was to be Increased to 45 metres (equivalent to a rotor diameter of 80 metres).
All eleven turbines would, therefore, have an overall tip height of 125 metres.

The application had been made, at first instance, to the local planning authority,
Waterford County Council. {Reg. Ref. PD 11/400). The planning authority made a
decision on 23 November 2011 to grant planning permission (“the 2011 planning
permission™}.

Condition No. 1 of the 2011 planning permission provides as follows.

"1.  The proposed development shall be carried out in accordance with plans and
particulars lodged with the Planning Authority on 30 September 2011 save where
amended by the conditions herein.

Reason: to clarify the scope of the permission in the interests of development
cantrol.”

As explained under the next heading below, Condition No. 3 of the 2011 planning
permission required points of detall to be agreed subseguently with the planning
authority,

It does not appear from the face of the planning authority’s decision of 23 November
2011 that an EIA had been carried out by the planning authority.

For the sake of completeness, it should be noted that a further application for planning
permission was made in 2013, This related to what has been described as “Phase 2" of
the wind farm. The decision of the planning authority at first instance was to grant
planning permission for an extension to the permitted wind farm, comprising three
(additional) turbines with a tip height of up to 130.5 metres and associated access tracks
and site works. An environmental impact statement ("FIS"} had been submitted with this
application, Thereafter, there was an attempt made by third parties to appeal the
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22,

23.

COMPLIANCE SUBMISSION: 13 DECEMBER 2013

24,

25.

26,

planning authority’s decision to An Bord Pleanala. The appeal was, however, dismissed as
nvalid,

Condition No. 7 of the 2013 planning permission stipulates that the maximum blade tip
height of the (three} prcposed wind turbines shall be 130.5 metres. No complaint is

D A
been constructed pursuant to the earlier planning permlss bns. (Two permitted tdrPipe s

have been omitted). The balance of three turbines has been constructed pursuant to GM :
2013 planning permission. These Section 160 proceed'é?@zﬁ;oncervfeﬂ ﬂ'\ly with the

>~

assoclated structures, including design, height and colour shall be submitted to ang
agreed in writing with the planning authority. The wind turbines shall be geared to
ensure that the blades rotate in the same direction

first nine turbines.

Condition No. 3 of the 2011 planning permission provides as fo

"3.  Prior to commencement of development, details of the proposed turbin

Reason: In the interest of visual amenity.”

Given the importance which they have since assumed as an issue in these proceedings, It
Is necessary to set out in some detall the events in relation to the compliance submission
made pursuani to this condition.

The consultants acting on behalf of the Developer, Fehily Timoney & Company, made a
compliance submission to Waterford County Counsel under cover of letter dated &
November 2013, This compliance submission sought the agreement of the planning
authority in relation to points of detail under a number of the conditions of the 2011
pianning permission, Relevantly, the compliance submission addressed Condition No., 3 of
the planning permission as follows.

“4,1. Condition Wording

Prior to commencemeant of development, details of the proposed turbines and
assoclated structures, including design, helght and colour shall be submitted to and
agreed in writing with the planning authority. The wind turbines shall be geared to
ensure that the biades rotate in the same direction.

Reason: In the interest of visual amenity.
4.2. PBevelopers Compliance Proposal

The preferred model being considered for installation at Barranafaddock Wind Farm
is the GE 2.x Series wind turbine.
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27.

28.

29.

30.

i

Design

Technical details of the selected turbine model are included in Appendix B of this
report. The document summarizes the technical description and specification of the
GE 2.x Serles wind turbines and includes a number of available turbine variants.
The 2.x Series are three-biaded, upwind, horlzontal-axis wind turbines with the
turbine rotor and nacelle mounted on the top of a tubular tower.

Height .

ftower of hub % 34

The preferred turbine is instalied on a tapered tubula

At this stage the developer requests that the Planning AuthS riy.con
proposed turbine Is considered appropriate. N

The turbines will be geared to ensure that the blades rotate in the same direction<,

As appears from the foregoing, the compilance submission does not expressly state that
the planning authority's agreement was being sought in respect of an Increase in rotor
diameter from 90 metres to 1032 metres.

The above text from the compliance submission does, of course, refer to Appendix B.
One of the documents included in Appendix B is a drawing labelled "LF13-731-04-0 10
{Rev. A)". This drawing had been submitted in A3 format. This drawing shows a
schematic of a wind turbine, and indicates, albelt in very small font, that the rotor
diameter is 103 metres.

The compliance submission also inciuded a document prepared by GE Energy entitled
“Technical Documentation Wind Turbine Generator Systems 2.x Series”, Page 14 of this
[atter document sets out, in tabular form, Technical Data for the 2.x Series. The rotor
diameter for the various models of the turbines is indicated as ranging between 100
metras and 103 metres.

The response of Waterford County Council to the compliance submission was to issue a
letter to the Developer, care of Fehily Timoney & Co., on 13 December 2013 (“the
decision-fetter”). The decision-letter is less than three pages in length. In effect, the
decision-letter merely lists off various conditions of the 2011 planning permission, with a
brief observation below each.

Insofar as Condition No, 2 is concarned, the decision-letter states as follows.
“Condition 3

Noted and agreed.”
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32, There is no analysis In the decision-letter of the compliance submission. Nor is there any
express acknowledgement that the planning authority were agreeing to an increase in
rotor diameter from 90 metres to 103 metres.

SECTION 5 REFERENCE
33.  Waterford City and County Council made a reference to An Bord Pleandla pursuant to the

provisions of Section 5 of the PDA 2000 on 24 May 2018. (Ref. ABP-301738-18).

34. The question referred was as follows.
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11/400 for modifications to a windfarm at Barranaf; S%ijnd Fafry, County
Waterford is or is not development or is or Is not &%ted 5 lopme 20

35. The Developer made a detailed submission on the Section 5 %

2013,

36, The submission on behalf of the Developer summarised its conclusions as follows.

“7.0 Conclusion

In summary, the deviation of the rotor diameter from 90m to 103m can be
considered immaterial in planning terms because:

1. The nature and scale of the windfarm deveiopment is such that the increase
in rotor diameter is not a material alteration.

2, There has been no alteration to the turbine locations and the increase in rotor
diameter of 14% is significantly less than the 40% alteration which was
found to be material in Bailey v. Kilvinana.

3. On the basis of the comparative environmental analysis, it can be concluded
that there are no significant changes to the environmental Impacts arising
frora the change in rotor diameter,

4. Waterford County Council, in approving the detalled dasign of the turbines in
2013, did not consider the increase in rotor diameter to be material in
planning terms.”

37. The reference above to a “comparative environmental analysis” is to a separate document
which had been included as part of the submission to An Bord Pleandla, This is a detailed
six-page analysis which compares the environmental impact of the “as permitted” and “as
built” wind turbines. The comparative environmental analysis concludes by stating that
“there are no significant changes relating to the environmental impacts, based on the
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28.

39,

440,

41,

42.

methodologies employed in the September 2011 Environmental Report submitted as a
part of the planning application for the permitted development”,

As is standard practice, An Bord Pieandla assigned an inspector to prepare a report and
recommendation in relation to the Section 5 reference,

It is evident from the inspector’s report that the Developer had made a similar
jurisdictional objection to that which it seeks to agitate in these proceedings. More
specifically, as appears from the following passage at page 5 of the Inspector’s report, the
Deveioper had sought to rely on the decision-letter of 13 December 2013 as authorising
the aiterations in the scale and dimensions of the wind turbines.

“The owner / occupier has submitted a response to the PA referral request which
provides for a summary of the planning history associated with the wind farm
development. The submission also note that Waterford City & County Council
issued a compiiance response in December, 2013 indicating that the turbine
erected on the site was noted and agreed. The response questions the

appropriateness of the Section 5 Referral with regard o the Pasticular question

Eanceéﬁﬂo

2016.1..]"

/4 /
lQ;R oy ! Mg
j ~ ade, m‘pa:;n\izl\a;ba 2.1 of /

Kiehaye "no

This summary In the inspector’'s report reflects the
Fehily Timoney & Company's submission.

The inspector indicated (at pages 10 and 11 of her report) that sh won _
objections in principle” to the alterations given that the overall tip height of the Wt

e

turbines continued to comply with the specific condition of the planning permission. (It '
will be recalled that the increase in the length of the rotor blades had been off-set by a
reduction in the hub height). The inspector went on to say, however, that An Bord
Pleandla itself had adopted a different approach in relation to the Kilvinane Wind Farm.

As discussed presently, the Kilvinane Wind Farm Is the subject of a judgment of the Court
of Appeal. An order had been made under Section 160 restraining the operation of a2 wind
farm, the turbines of which did not comply with the scale and dimensions permitted,

The approach which An Bord Pleandla had taken in refation to the Kilvinane Wind Farm
had been summarised as follows in the inspector’s report.

"The Board will note a similar Section 5 request in relation to the Kilvinane Wind
Farm, PL88.RL2891 refers, whereby the developer of that windfarm received
confirmaticn from the PA that a number of changes made, including a reduction in
turbine hub helghts, increased rotor blade lengths, reduction in the number of
turbines installed and a change of location of turbines within 20m of the permitted
locatlons, were not material and complied with the permission granted. The Board,
following a Section 5 request from a third party, concluded that -
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43.

44,

45,

{a) the erection of the turbines comes within the scope of the definition of
development contalned in Section 3 of the Planning and Development Act
2000,

{b) the relocation of and alterations to turbines, including the modification to the
overall height of the turbines and the length of the rotor arms/blades do not
come within the scope of the permission granted,

(c} there is no provision for exemption for the said relocation and alterations to
turbines pravided for in either Section 4, as amended, of the said Act or
Article 6 of the Planning and Development Regulations 2001, and

(d) therefore, the construction of the wind turbines as currently erected on site
including alterations and modifications to the turbines height and rotor
arms/blades is development and Is not exempted development.”

The inspector's own conclusion was then set out as follows,

"8.9. Is oris not exempted development

While I would have no objections in principle to the alt to the blade length

as constructed, given that the hub helghts have/been redlidald and Ye.gverall tip

height has complied with the specific condition/of ptanning permio@ﬂr&%ﬁﬁ_t-gﬁ_
the determination In relation to PL88.RL2891/ a precedent might be considel‘!yfiﬁs ¥
having been set, In this regard, 1 refer to t pg?ers consif.l?ri;ion of the physical
alterations to turbines - In particular the a é[;&iorér Q)p‘_i_?ie le f?] gqggthe overall
height of the turbines - did not come wit} of th'é‘wselg\g% lanning
permission, it is possible to conclude in this cases qt the r tion in'the hub
helght and the increased length of the rotor iength, n%?vvi- hstanding act that
the permitted tip height of 125m has been maintained, do not ;:'c;fﬁe within the
scope of the planning permission granted. In addition, the Board will note that
there Is no provision for exemption for the alterations to turbines provided for In
either Sectlon 4 of the Planning & Development Act 2000, as amended or Article 6
of the Pianning & Development Regulations, 2001, as amended. As such, the

development is not exempted development.”

An Bord Pleandla ultimately accepted the mspector's recommendation. The Board made a
declaration on 4 December 2018.

The operative part of the Board Order reads as follows,

“AND WHEREAS An Bord Pleanala has concludad that -

{a) the erection of the turbines comes within the scope of the definition of
devetopment contained in Section 3 of the Planning and Development Act
2000,

{b) the alterations to turbines, including the length of the rotor arms/blades, do
not come within the scope of the permission granted,
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{c) there is no provision for exemption for the said alterations to turbines in
either Section 4, as amended, of the said Act or Article 6 of the Planning and
Development Regulations 2001, and

(d} therefore, the construction of the wind turbines as currently erected on site
including the alterations to the rotor arms/blades is development and is not
exempted development,

NOW THEREFORE An Bord Pleanala, in exercise of the powers conferred on It by
section 5 (4) of the 2000 Act, hereby decides that the deviation from the permitted
blade length of 45 metres (90 metres in diameter) to the constructed blade length
of 51.5 metres (103 metres in diameter) in relation to permission granted under

47.

The Developer then instituted judicial review proceedings in May 2019 seeking to
challenge the validity of the enforcement notice. It seems that the operation of the
enforcement notice has been stayed pending the cutcome of these judiclal review
proceedings.

APPLICATIONS FOR RETROSPECTIVE DEVELOPMENT CONSENT
48. The Developer maintains the position that the change in the scale and dimensions of the

wind turbines is authorised by the 2011 planning permission. Without prejudice to this
position, the Developer had submitted an appiication to An Bord Pleandla for leave to
apply for substitute consent on 29 January 2019.

49, It may be of assistance te the reader to pause briefly here, and to explain the concept of
“substitute consent”. The planning legistation had to be amended following a judgment of
the Court of Justice of the European Union (*CJEU")}, Case C-215/06, Commission v.
Ireland, which had held that the blanket provision made for retention planning permission
under the pre-2010 version of the PDA 2000 was inconsistent with the EIA Directive. The
option of making an application for retention planning permission is no longer avallable in
respect of an EIA development project which has been carried out in breach of sither the
requirement for a screening determination or for a full EIA.

50. The planning status of such an EIA development project may only be regularised by an
application for substitute consent under Part XA of the PDA 2000. There is no automatic
right to apply for substitute consent. Rather, a developer will, generally, be raquired to
apply first for leave to make the application. Such an application for leave Is made to An
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51.

52,

53.

54,

55,

Bord Pleandla. (There are special rules in relation to quarrying activity, but these are not
relevant to this case).

On the facts of the present case, the Developer had made a leave-application to An Bord
Pleandla on 29 January 2019, that is, shortly after An Bord Pleandla had Issued its Section
5 declaration, An Bord Pleandla subsequently made a decision refusing leave to apply on
13 August 2019, The approach adopted by An Bord Pleandla appears to have been that it
was not necessary {o obtain substitute consent. The validity of An Bord Pleandla’s
decision has been challenged in two separate sets of judicial review proceedings which
have been entered into the Commercial List of the High Court. The first of these
proceedings has been taken by the Applicants herein; the second by Mr Peter Sweetman.

The parties informed me last week (28 November 2019) that An Bord Pleandla does not
intend to oppose those judicial review proceedings. The Board Is conceding the judicial
review proceedings on the very narrow ground that the SQa ‘s Teeqrds of the decision-
making process are ihadequate. The Board has been carefidl to n@ rcOTre pondence
that its approach does not involve any concession by the poard of any ogﬁ@d e

grounds of judicial review relied upon by the Applicants./ sﬁ]/vi\\
A

/

The parties to the judicial review proceedings are in d-ég}b@m%nt as,td % (grecise basis /‘
| 4

on which the Board's decision is to be set aside, and a‘@& whe Raq:ﬂe ap'p caﬁ% for
leave to apply for substitute consent should be remfs .=1'1.~'_ An Pleans

recensideration. These matters are to be the subject of a separate
Commercial List of the High Court this morning.

The Developer had also made an application for retention planning permis._

Waterford City and County Council. That application had been made on 4 October 2019,
but has now been withdrawn.

I wiil return to consider the relevance of these applications, towards the end of this
judgment, when I come to address the factors informing the exercise of the court’s
discretion in Section 160 proceedings.

SUPPLEMENTARY LEGAL SUBMISSIONS

36.

By order dated 28 November 2019, the parties were given liberty to file supplemental
written legal submissions addressing the implications for the within proceedings, if any, of
the very recent judgment of the CIEU in Case-261/18, Commission v, Ireland
{Derrybrien) and Mone v. An Bord Pleandla [2010] IEHC 395, The submissions were
recelved by the court on 5 December 2019,

DETAILED DISCUSSION OF LEGAL ISSUES
STATUS OF SECTION 5 DECLARATION

SHg:

The first legal issue to be addressed in this judgment is whether the finding by An Bord
Pleanala, i.e. that the increase in the length of the rotor blades does not come within the
scope of the planning permission granted, is binding on the parties. Put otherwise, does
the Section 5 declaration give rise to a form of Issue estoppel which preciudes the
Developer from reagitating, before this court, the argument which It had lost before An
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58,

58,

60.

61,

62.

Bord Pleandla to the effect that the deviations are within the scope of the planning
permission.

Leading counsel for the Applicants, Mr John Rogers, SC, submits that the Section 5
reference is binding. Counsel cites, in particular, the judgment in Cleary Compost and
Shredding Ltd v. An Bord Pleanala (No. 1) [2017] IEHC 458, [104] to [118], That
judgment, in turn, relies on the Court of Appeal judgment in Kifiross Properties Ltd.

v. Electricity Supply Board [2018] IECA 207; [2016] 1 LR, 541,

W,

Uteg]

. Qb
g finding “removed any rofm& ‘%ﬂN{ L

2/gtatus of the Hgvelopment.
5"14 7@4}?

that An Bord Pleanala does not have jurisdiction under S8 QRS
a finding that “unauthorised development” has been carried S
that for the Board to have found that the “as constructed” wind turbines 'i Nt
carried out in accordance with the planning permission would, by necessary impiicathx._.%_:‘ '
involve an (impermissible) finding that the Developer had carried cut “unauthorised
development”. Counsel cites, in particular, Roadstone Provinces Lid. v, An Bord Pleanila
[2008] IEHC 210; Heatons Ltd. v. Offaly County Councif [2013] IEHC 261; and Mesth

County Council v, Murray {2017] IESC 25; [2018] 1 L.R. 189; [2017] 2 L.L.LR.M. 287, Iiis
sought to distinguish the judgment in Killross Properties on two bases: {i) the Section 5
declaration in that case was to the effect that the development was not “exempted
development” which Is a finding within the Sectlon 5 jurisdiction; and (if) it was the

applicant, net the respondent, who was held to be bound by the Saction 5 declaration. It

is submitted that a respondent, faced with proceedings which place reliance on a public

faw measure, may be justified in chaflenging the validity of the measure concerned even
though that party might be, strictly speaking, out of time in maintaining a direct challenge

to the relevant measure (Shell E & P Ireland Ltd, v. McGrath [2013] IESC 1, [2013] 1 1.R.
247, [49]).

It is further submitted that the court should lean against an interpretation of the Section
5 declaration which would involve attributing to the Board a finding that the development
was in breach of planning permission. {Such a finding would, on the Developer’s
argurment, be wuifra vires), The court should instead interpret the Section 5 declaration as
saying no more than that the erection of wind turbines constitutes “development” and is
not “exempted development”,

The Developer submits that the operative part of the Section 5 declaration is confined to
the very last paragraph thereof, i.e. the paragraph commencing with the words “"NOW
THEREFCRE An Bord Pleandla ...". {The Board's declaration has been set out in full at
paragraph 45 above). This narrow interpretation of the deciaration would, it is submitted,
“square the circle” by rendering the Board’s declaration in a manner which holds it intra
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vires, The decision would otherwise be unlawful and invalid. This is because, on the
Developer's argument, An Bord Pleanatla had no jurisdiction to decide what falls withirs or
outwith a planning permission.

ANALYSIS OF THE ARGUMENTS ON SECTION 5

63.

{1

&64.

85,

66.

67.

68.

It is proposed to structure this discussion as follows. First, the interaction between a
Section 5 declaration and enforcement proceedings will be considered. Secondly, the
Developer's argument that the Section 5 reference procedure doeg no

properly apply to
the interpretation of a planning permission will then be addressed. ~

= i '
Ny, Sy

The planning legisiation has, from the very outset, put in pl é‘g Broceduri rfl)?reby the
question of whether a particular act constituted “developmenty _ordg'f@mpted '41? 2020

Section 5 of the Local Government (Planning & Development) Act 1963, =

S
sy,

Since the enactment of the PDA 2000, the reference Is now normally made In the first S,
instance to the local planning authority, with a right of review thereafter to An Bord

Pleandla, and a right of judicial review to the High Court. The planning authority can

itself make a reference directly to An Bord Pleandla, and this is what occurred on the facts

of the present case.

The Section 5 procedure is unusual in that it confers a jurisdiction upon a public authority
to determine Issues which, in many instances, will necessitate an adjudication on
questions of law., The constitutional valldity of conferring such a iurisdiction upon An Bord
Pleanala under the Local Government (Planning & Development) Act 1963 had been
upheld by the High Court (Kenny 1.) In Centraf Dublin Development Association v.
Attorney General (1968) 109 L.L.T.R. 69,

The more modern case faw is characterised by an enthuslasm for the revised form of
procedure now provided for under Section 5 of the PDA 2000. As elaborated upon below,
the case law over the last fifteen years or s¢ has confirmed (1) that Section 5 of the PDA
2000 has largely ousted the High Court’s jurisdiction to grant declaratory relief in respect
of planning matters; (if) that an unchallenged declaration may be relied upon in
enforcement proceedings; and {jii} that An Bord Pleandla Is an expert decision-maker,
whose decisions attract curiat deference.

This modern case law commences with the judament of the Supreme Court in Grianan an
Aiteach Interpretative Centre Ltd, v Donegal County Council [2004] IESC 41; {2004] 2
LR, 625 ("Grianan an Aileach”). The judgment addresses the question of whether the
court’s inherent jurisdiction to grant declarations as to the planning status of lands is
consistent with the Section 5 procedure. The Supreme Court considered that the
continued existence an the part of the High Court of a general jurisdiction to adjudicate

upon the proper construction of a planning permission would create a danger of
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&9,

70.

71,

72.

73.

“overlapping and unworkable jurisdictions”. The making of a declaration by the High

Court might have the result that neither An Bord Pleandla nor the local planning authority
would thereafter be in a position whereby it couid exercise its statutary jurisdiction under
Section 5 without finding itself in conflict with the earlier determination by the High Court.

The solution adopted by the Supreme Court to this conundrum was, in effect, to find that
the existence of the Section 5 reference procedure ousted the Hig

urt’s jurisdiction to

4”80 .

The judgment recognises, of course, that the High Court cong, ‘ues to have orig[ng PL
Az

grant {freestanding) declarations in respect of planning matters.

jurisdiction to determine planning issues when adjudicating ,.- enforcement
proceedings under Section 160 of the PDA 2000. The Suprg Court heidjtp J’
enforcement proceedings are brought in the High Court, the q)&ha ﬁd‘rf may ‘4/I7 202

“undoubtedly find itself having to determine whether thegp_s UESQ\Q‘\M% of

use or whether a deveiopment is sanctioned by an existing pra WiRg erw
: LH”""\.

At a later point in the judgment, Keane C.J. stated as follows at paragraph [3 :

e 9
T £

"Some responsibility may be attributed to the defendant for the difficulties that
have arisen in determining to what uses the premises may be put without a further
planning permission: they might well have been avoided by the use of more precise
language when the permission was being granted, I am satisfied, however, that
the High Court cannot resolve these difficulties by acting, in effect, as a form of
planning tribunal. As I have already Indicated, if enforcement proceedings were
brought in the High Court, that court might find itseif having to determine whether
particular operations constituted a ‘development” which required permission and the
same [ssue could arise in other circumstances, e.g., where a cormmercial or
conveyancing decument containing a particular term dealing with compliance with
planning requirements was the subject of litigation. But in every such case,
however it came before the court, the court would resolve the issue by determining
whether or not there had been or would be a developmént within the meaning of
the planning code. The only circumstance in which the court could find itseif
making a declaration of the kind ultimately granted In this case would be where It
had been drawn into a role analogous to that of a planning authority granting a
permission. That is difficult to reconcile with the law as stated thus by Finlay C.J. in
O'Keeffe v. An Bord Pleandla [1993] 1 L.R. 39 [..]".

This aspect of the judgment is entirely consistent with the approach adopted in Cork
Corporation v. OConnel] [1982] I.L.R.M. 505. There, the Supreme Court held that the
existence of a pending reference under the precursor of what Is now Section 5 of the PDA
2000, i.e. Section 5 of the Local Government (Planning & Development) Act 1963, did not
oust the High Court’s jurisdiction to entertain enforcement proceedings,

The judgment in Griandn an Aileach left open the separate question as to what shouid
happen where An Bord Pleanala had already issued a Section 5 declaration in advance of
the hearing of enforcement proceedings. This question has since been addressed in a
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series of High Court judgments. There Is now a consistent line of case law which indicates
that a Section 5 declaration, which has not been challenged in judicial raview
proceedings, is binding and conclusive in enforcement proceedings involving the same
parties as to the reference. In particular, a declaration to the effect that an act is
“development” or is “exempted development” cannot normally be revi ; ed in subsequent
enforcement proceedmgs between the same parties or their privies. [cRTow, County

deveiopmen’c), and McCoy v. Shillelagh Quarries Ltd [2015] IEHC 838 (quarrying actlﬁﬁé&- 4 .
had intensified to such an extent as to amount to a material chafige of use). ‘Md

74, There is an exception to this approach where it would be LGfa Gtrc_Qé?E[part{; ésﬁﬂbﬂ jﬂ
by a Section 5 declaration. In Wickiow County Council v. Forty ag (WH
397, the High Court (Hogan J1.) declined to treat a respondent t3“eafercemen ceedn%!
as bound by a Sectlon 5 reference which had been made without a p
reasons. The High Court held that it would be “quite unfair” to shut out a respon S8 S
from arguing that a structure was “exempted developmeant” on the basis of a Section 5 !
declaration which, on its face, plainly failed to meet the requirements of administrative '
fairness specified in Mallak v. Minister for Justice and Equality [2012] IESC 39; {20121 32
L.R. 297, notwithstanding that the determination had never been chalienged at the
refevant time by way of judicial review.

75. The correctness of this line of case law has since been upheld by the Court of Appeal in
Kiliross Properties Ltd. v. Electricity Supply Board [2018] IECA 207; [2016] 1 1.R, 541,
{"Killross Properties”), On the facts, An Bord Pleanala had issued a series of Section 5
declarations to the effect that works, consisting of the erection of a temporary electricity
transmission Hne by a statutory undertaker, were “exempted development”. Killross
Properties Ltd., who had made the Section 5 references, had sought to challenge An Bord
Pleanala’s declarations in judicial review proceedings, but those proceedings were
dismissed by the High Court {Hedigan J.) in August 2014 . Notwithstanding this
procedural history, Killross Properties Ltd. then pursued an application under Section 160
of the PDA 2000,

76. The Court of Appeal, per Hogan 1., held that the High Court was not entitled to "go
behind” the Section 5 declarations.

*[...] the High Court cannot go behind an otherwise valid s. 5 determination to the
effect that the development in question represent exempted development in the
course of a 5.160 application. The effect of such a determination is that planning
permnission is not required, so that by definition the development cannot be
unauthorised. It follows that the High Court cannot grant the relief claimed in the
5. 160 proceedings.

77. The rationale for this approach is explained as follows, at paragraphs [29] to [31] of the
Court of Appeal’s judgment,
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78.

79,

80.

"First, it can be sald that as the planning authorities {or, An Bord Pleanala, as the
case may be) determined that the works In question represent exempted
development, It necessarily follows that no planning permission is required. The
logical corollary of this conclusion is that the development in question cannot by
definition be “unauthorised” within the meaning of s. 160 if no planning permission
Is required so that consequently any such s, 160 application is bound to fall.

proceedmgs are concerned, since Killross elected tg %bﬁf the l/;ﬂ of three

din tha‘f 2030

endeavour.

Third (and related to it the second argument), it could be sa:d Chattt
proceedings represent an attempt indirectly to challenge the vai:dfty of g
determinations otherwise than by means of the judictal review requirement
specified by 5. 50 of the 2000 Act.”

The practical effect of these various judgments s that the existence of an (unchallenged)
Section 5 declaration gives rise to a form of issue estoppel whereby the parties are bound
by the declaration. In circumstances where the Section 5 declaration is to the affect that
a particular act constitutes "development”, then the moving party in an application for
injunctive relief under Section 160 of the PDA 2000 can rely upon that declaration in
support of their application, This is subject to an exception where it would be unfair.
{Wicklow County Council v. Fortune (No. 3) [2013] IEHC 397),

The current legal position Is, therefore, that enormous significance now attaches toc a
Section 5 declaration. The existence of an {unchallenged) declaraticn will, in certain
cIrcumstances, be dispositive of many of the Issues which arise in enforcement
proceedings. The precise implications of all of this have not yet been fully teased out, In
particular, questions remain as to whether, for example, An Bord Pleanala would be
precluded from entertaining a reference by virtue of the existence of an earlier un-
appealed declaration made by a local planning authority pursuant to a separate reference.
Questions also remain as to whether a Section 5 declaration constitutes a “development
consant” for the purpose of the EIA Directive.

The Developer in the present case seeks to argue that a distinction should be drawn
between (1) a finding that a particular act is “development” or "exempted devealopment”,
and (i) a finding that it is “unauthorised deveiopment”. It is contendad that An Bord
Pleandla does not have jurisdiction to make a finding of the latter type. Much rellance is
placed in this regard on the following passage from the judgment of the High Court
{Fintay Geoghegan J.) in Roadstone Provinces Lid. v. An Bord Pleandla [2008] IEHC 218
("Roadstone Provinces™).
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81,

82.

"[An Bord Pleanala} has no jurisdiction on & reference under 5.5 (4) of the Act to
determine what is or is not 'unauthorised development’. It may only determine
what Is or Is not 'development’. Hence, a planning authority, such as the notice
party, cannot refer a question under s.5 (4) as to whether the works or proposed
works or use canstitutes unauthorised works or use and hence unauthorised
development. Determination of what is or is not ‘unauthorisedf/deVelgpment’ wili
most likely be determined by the courts where a dispute arisds on ; afion
under s. 160 of the Act.” ‘

N
It should be noted, however, that this statement was made in fhe context of 3 pre-1964 €4~42

quarry, and appears to have been informed, in part at least, yl @?@Q hiy teéijh' i
definition of “unauthorised development”. To elaborate:; th 2

Jlavining le Iation@’g%
5 N;;?ﬁmgﬁ;;&{

definitions of “unauthorised works” and “unauthorised use” to development which o ¥,
commenced on or after 1 October 1964. The Supreme Court in Waterford County Council

v. John A, Wood Ltd. [1999] 1 I.R. 556 has since formulated a test which defines the

extent of quarrying activity which can be carried out and completed in reliance on the
commencement of works prior to 1 October 1964,

Returning to the facts of Roadstone Provinces, it appears that the point being made in the
passage cited above is that An Bord Pleandla does not have jurisdiction to determine
whether a particular development constitutes the lawful continuation of pre-1964
development. Put shortly, An Bord Pleanala does not have jurisdiction to apply the legal
test in John A, Wood Ltd. This is apparent from the very next passage of the judgment in
Roadstone Provinces, at paragraph [22].

“The reason for which I have drawn attention to the fact that the respondent was
consldering whether or not there was or is a development by reason of a material
change in the use of the applicant’s lands, as distinct from the carrying out of any
works, is because of the reliance placed by both parties, for different purposes, on
the decision of the Supreme Court In Waterford County Council v. John A, Wood
Ltd, [1999] 1 I.R. 556. That is a decision on a case stated from the High Court
(determining an appeal from the Circuit Court) on proceedings under s. 27 of the
Local Government (Pianning and Development) Act, seeking an order restraining
the respondent therein from carrying on quarrying operations on certain lands.
Section 27 of the Act of 1976 is similar to s, 160 of the Act of 2000. The questicn
put by the High Court to the Supreme Court in the case stated was whether the
quarrying operations being carried out by the respondent ‘is development requiring
planning permission?’, The resolution of that question dependad upon whether or
not the quarrying operations then carried on were or were not "development
commenced before the appointed day’ and therefore were or were not excluded
from a requirement to apply for planning permission under s. 24 (1) of the Act of
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83.

1963. That issue was resolved by the Supreme Court by considering whether or
not the works then being carried out by the respondent at its quarrying operations
were works which comimenced prior to the appointed day. The Supreme Court did
this by considering what might have been reasonably contemplated or anticipated
as the continuation of works commenced before the appointed day. In the context
of the definitions in the Act of 2000, it was a determination as to whether the works
were or were not 'unauthorised works’, That is not § quettien which the
respondent has jurisdiction to determination on thé fnsta%@r eypder 5.5 (4)
of the Act of 2000.* The Supreme Court, in Watérford County Coﬁa pcl '
Wood Ltd., was not consldering whether or not fhere had been a material ¢

use of the lands. On the facts, the only objectfn.appears to ,\7ve been based upohzq

the carrying out of works without planning p[@&ss?&]?g M»‘W 20
lage, 2

*Emphasis (italics) added.

Certainly, this seems to have been the interpretation of the judgment taken by the High
Court {Baker 1.} in Cleary Compost and Shredding Ltd v. An Bord Pleanéla (No. 1) [2017}
IEHC 458. Having cited the passage from Roadstone Provinces set out at paragraph 80
above, Baker J. stated as follows.

“This dicta of Finlay Geaghegan 1, is regularly quoted as authority for the
proposition that the jurisdiction under s, 5{4) of the Act Is one which Is confined to
determining whether works or use is development.

Finiay Geoghegan ], was considering the import of a s. 5 declaration where what
was challenged was the decision of the respondent that the expansion southward of
a quarry was development and not exempted development. The decision was
quashed by certiorari as there was pre-1964 use and no determination had been
made whether there was an identified factual difference between that use and
current use. The judgment does not go so far as to say that the consequence of a
s. 5 declaration can never be understood to mean that a development is not one
authorised by planning permission. The judgment of Finlay Geoghegan 1. is
authority for the proposition that development which does not have the benefit of a
planning permissien Is not always In legal terms a development which is
‘unauthorised’, and the jurisdictional limit of 5. 5 is to determine whether there is
development, after which there arises the second question whether permission is
required or exists.

]

A development is not unauthorised merely on account of the fact that an activity or
works are found to be development. The development may, as in the case of a
quarry, the context in which Readstone Provinces Limited v. An Bord Pleanala was
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84,

85,

86.

decided, be exempt from the requirement to obtain planning permission if it is a
continuation of pre-1964 user. In such cases the development is not unauthorised
although If is development. A development may alse be found to have occurred but
to be exempt.

However, it must be the case that, absent an argument that there is relevant pre-
1964 use, if works or activity are declared in the s. 5 process to amount to

development and if a determination is made that it is not & emp Tthep the
inevitable conclusion is that the development does not h e the‘%&nﬁa '
nauthortseci’ K

permission, is not authorised in planning terms, and is '

The judgment in Cleary Compost goes on to make the separ, te point at p raph [90]
that an earlier Section 5 declaration will not preclude a sube Lf%&q aratt M@i%

effect being made if there has been a change in ¢ircumsta Xe@%eipﬁ
Ok

two declarations.

The nature of the Section 5 jurisdiction has also been considered by the R
In Killross Properties. The Court of Appeal put the matter as follows (in a passage
subsequently cited with approval In Cleary Compost),

“Yet If An Bord Pieandla (or, as the case may be, a planning authority) rules that a
particular development is hot exempted development, the logical coroliary of that
decision s that planning permission is required. In practice, there is often only a
very slender line between ruling that a development is not exempted development
since this will generally - perhaps, even, invariably - imply that the development is
unauthorised on the one hand and a finding that a particular development is
unauthorised on the other. Convarsely, where (as here} An Bord Pleanaia (or the
planning authority) rules that the development is exempt, this necessarily implies
that the development is lawful from a planning perspective since, by definition, It
has been determined that no planning permission is required.”

in two recent judgments, the Supreme Court has expressed some caution as to the
reliance on Section 5 declarations in criminal proceedings and enforcement proceedings,
respectively. Both judgments were delivered in May 2017, The first In time is the
judgment Iin Cronin (Readymix Ltd.} v. An Bord Pieandla [2017] IESC 36; [2017] 2 L.R.
658. In addressing the question of whether the planning legistation falls to be interpreted
as penal legislation, the Supreme Court, per O'Malley 1., stated as follows at paragraph
[43] of the judgment.

1t follows that the primary role in determining whether a development is exempted
or not is given to (depending on the circumstances) elther the planning authority or
the Board. A decision by one of those bodies is an authoritative ruling on the issue,
subject to the potential for judicial review. However, it plainly does not, and couid
not, result in a determination of guilt or inhocence of a criminal offence, There was
no suggestion to the contrary at any stage of these proceedings. In my view,
therefore, it Is entirely inappropriate to read the provisions of s.4 as if they related
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87.

88,

(2).

89.

to 'the imposition of a penal or other sanction’. What they are concerned with is the
exemption of categories of development from the general requirement to obtain
permission.”

The second judgment Is that in Meath County Council v. Murray [2017] IESC 25; [2018] 1
LR. 189; [2017] 2 LL.R.M. 297. McKechnie J., delivering the judgment of the court,
reserved his position in relation to the status of a Section 5 declaration in the context of

enforcement proceedings, See paragraphs [55] and [56] of the reported judgment as
follows.

"By engaging the enforcement mechanism of, ay, SA,N o-guestion of
that the structure iE JHEANA'
ylanning authority or An Bord Pleandla
by 5. 5 of the 2000 Act {Roadstone Provinced Limited v. Ar, ﬁoﬁ Pleanala {2008]
IEHC 210, {Unreported, High Court, Finlay Gddg }qu o 4 Ju y’dzg@.?ﬂnor is the
situation in any way analogous to that arisif bﬂcﬁrianéf?arrﬂ#eacfﬁ?ﬁ@ﬁfre V.
Donegal County Council (No. 2} [2004] IESARR, 555?]"2‘%625 Likewise, Tt— f
seems to bear no real relationship to the other cases quetadinc mw f
Limited v. Offaly County Council [2013} IEHC 261, (Unreported, - Fog
3., 4 June 2013) and State (Fitzgerald) v. An Bord Pieandla [1985] L.L.R.M. 117,

the Council making any planning determinatiol

even that power is not conferred on either a

A further word about s. 5 of the 2000 Act: the power given to both planning bodies
under that section relates to what is a ‘development’ or what is an ‘exempted
development’. Even though a decision on either issue may have significant
consequential effect, it Is not an end in Itself. Without more, and simply on that
basis, a 5. 160 order could not be made: one must go further and establish the
“unauthorised” nature of the underlying development. Thankfully, the difficult
question of the courts’ review power where a declaration one way or the other has
been made on a s. 5 reference does not arise on this appeal (see the judgment of
the Court of Appeal (per Hogan 1.) in Balley v. Kilvinane Wind Farm Ltd. [2016]
IECA 92, (Unreported, Court of Appeal, 16 March 2016), which judgment is under
appeal to this court}.”

It should be noted that the appeal in Bailey v. Kilvinane Wind Farm Ltd, (referenced in the
above passage from Meath County Council v. Murray) subsequently became moot in
circumstances where the developer In that case obtained a grant of substitute consent.
The Supreme Court did not, therefore, have to rule on this issue in the context of that
appeal,

Section 5 jurisdiction to interpret planning permission

The case law confirms that An Bord Pleandla does have jurisdiction to Interpret a planning
permissien in the context of a Section 5 reference. The question first arose for
consideration in Palmerlane Ltd. v. An Bord Pleandla [19939] 2 1.L.R.M. 514. This was a
case declded under the previous verslon of the planning legislation. The eguivalent
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80,

91.

provision to what is how Section 5 of the PDA 2000 was to be found in the coincidentally
numbered Section 5 of the Local Government (Planning & Development) Act 1963,

The judgment in Palmerfane Lid. arose out of a dispute as to whether the use of a
convenience store for the sale of hot food for consumption off the premises represented
“development”. The operator of the canvenience store had soyght to refer the matter to

om the outset, there simply

was ne change in use, the materiality of which it could ass HPBZE boarJ 'd qh{gﬁo? to

decline jurisdiction was then challenged In judicial review p B&e:edi@ Having noteg?gwat
\geference had the §§@u the

sale of hot food been introduced subsequent to the opening ofthe:st rj: T~

(McGuinness J.) took the pragmatic view that the board’s jurisdiction should , o

such nice distinctions. R

"The decision of An Bord Pleandla in the instant case also, in my view, creates the
somewhat anomalous and unreasonable situation that if the Applicant were to
select ancther of its "Spar’ shops, where the position was that the premisas had
been in use as a retail shop under an earlier planning permission and the company
had subsequently embarked on the limited sale of hot food for consumption off the
premises, the Appiicant could presumably successfully have sought a determination
of a reference pursuant to Section 5 of the 1963 Act. I appreclate that each
determination under Section 5 deals only with the particular case on its own facts,
However, in a situation where a very large number of convenience stores operate in
the same way as the shop in question In the instant case, it seems to me to be in
accordance with reason and common sense that questions such as this should be
determined on a consistent basis by those with expertise in the planning area,
namely An Bord Pleandia.”

This pragmatic approach on the part of the High Court was elevated to a more general
statement of principle by the judgment of the Supreme Court in Grizndn an Aileach. As
discussed under the previous heading above, the central issue In the appeal had been
whether the High Court continued to enjoy a parallel jurisdiction to grant declarations as
to the interpretation of planning permissions notwithstanding the existence of Section 5 of
the PDA 2000. In the course of its adjudication on the central issue, the Supreme Court
had cause to consider the nature and extent of the Section 5 jurisdiction. The Supreme
Cowrt, per Keane C.1,, concluded that a question as to whether proposed uses constitute
“development” which is not authorised by planning permission is one which may be
determined under Section 5 of the PDA 2000,

"In the present case, the issue that has arisen between the plaintiff and the
defendant is as to whether the proposed uses are authorised by the planning
permission. [ am satisfied, however, that, although the issue has arisen in that
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92.

93.

84,

particular form, it necessarily requires the tribunal which determines it to come to a
conclusion as to whether what Is being proposed would constitute a material

change in the use of the premises. If it would not, then the question as to whether
the particular uses were authorised by the permission simply would not arise. In
the present case, the defendant at all times has been contending, in effect, that the
proposed uses would constitute a material change in use which is not authorised by
the present planning permission. Equally, for its part, the plaintiff has been
contending that the uses are authorised by the existing planning permission but has
not contended that, If that were not the case, It would in any event be entitled to
carry them out as not constituting a material change of use. It would seem to
foltow that the question &s to whether planning permission is required in this case
necessarily involves the determination of the question as to whether the proposed
uses would constitute a ‘development’, i.e. a que

Hen.which the planning authority

lows (at pages 636/37 of the ALA

_ ! MAR
“The reasoning adopted in both McMahon v. DUAIA @d?b‘gyat:on and Pa@gplane v,

wommgﬁw An su such

be determined under the Act of 2000 either by the planning authorsty or An Bor e
Pleandla. In the present case the question is as to whether the various proposed
uses, which the defendant contends, would involve the regular use of the premises
for events associated with a concert/entertainment venue rather than a visitors’
centre, are in a planning context materally different uses from use as a visitors'
centre and the uses indicated on the lodged plan, in which case they would not be
authorised by the planning permission.”

There is no principled distinction between {i} a finding that a particular act of
development is or is not “exempted development”, and {ii) a finding that a particular act
of development does not come within the scope of a planning permission. In each
instance, An Bord Pleanaia is required to assess the difference between two forms of
“development”, and to reach a determination as to whether the difference between the
two Is material or immaterial. In the case of the user of lands, the exercise is to
determine whether there has been a material change of use. In the case of permitted
works under 3 planning permission, the exerclse Is to determine whether the difference is
an immaterial deviation.

An Bord Pleandla is the expert body entrusted under the planning legislation with this
task. For the court to carry ocut the same exercise subsequently gives rise to the very
mischief which the judgment in Grianan an Aileach is intended to avoid.

SUMMARY OF LEGAL PRINCIPLES RE: SECTION 5

a5,

The current state of the case law can be summarised as follows.
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(i).

(H).

{im.

(iv).

(v}

(vi).

(vii}.

{viil},

The fact that both the High Cowrt and An Bord Pleanala have jurisdiction, In certain
circumstances, to determine whether a particular act is “development” or
“exempted davelopment” presents a potential risk of overlapping and unworkable
jurisdictions.

In order to reduce this risk, the Supreme Court has held that the High Court’s
Inherent jurisdiction to make declarations as to the planning status of lands is
ousted. More specifically, the High Court’s jurisdiction to adjudicate upon the
proper construction of a planning permission is largely confined to enforcement
proceedings. (It might alse arise in the context of contractual or convayancing
disputes). The Supreme Court has not yet had to address the specific question of
whether the High Court, in hearing enforcement proceedings, is bound by an eariier
(unchallenged) Section S declaration, i

d) Section 5 gﬁa%tﬁ!rmdm

subsequent enforcement proceedings. The Courf of Appeal haf ryoméeg had to
address the question of the legal status of a Sec 'W?‘E ration to e?&?&t that
certain works are pot “exempted development” bir[g.the effett that-cert&lfpyorks
do not come within the scope of an existing plahABjg permissiam: rwise,
the Court of Appeal has not vet ruled on whethr a declaratierwhigh-is adverse to

a respondent is binding.

The High Court, In at least three judgments, has held that Section 5 declarations to
the effect that planning permission is required for certain acts are, in principle,
binding on the parties in enforcement proceedings.

Certain judgments have expressed reservations as to the jurisdiction of An Bord
Pleanala to make deciarations to the effect that a particular act is "unauthorised
development”,

The principal ground for finding that a Section 5 daclaration is binding is in order to
reduce the risk of overlapping and unworkable jurisdictions. This would appear to
involve a form of issue estoppel. A secondary ground for the finding is that it might
offend against Section 50 of the PDA 2000 to allow a party to make a collateral
challenge to a Section 5 declaration in the context of subsequent enforcement
proceedings.

The Section 5 jurisdiction extends to questions of interpretation of planning
permission,

Whereas a Section 5 declaration may be dispositive of many of the issues in
enforcement proceedings, there remain & number of matters which fall cutwith the
Section 5 jurisdiction. In particular, An Bord Pleandla has no function in
determining whether the development being enforced against has the baneflt of the
“seven-year rule”, i.e, whether the proceedings are statute barred by reference to



3




the seven-year limitation period provided for under Part VIII of the PDA 2000. It
also follows by analogy with the judgment in Cleary Compost that an earlier Section
s deciaration will not be binding If there has been a change in circumstances In the
interim,

FINDINGS OF THE COURT ON SECTION 5 REFERENCE

96.

97.

98.

99,

160,

101,

The current state of the authorities, therefore, appears to be that, at the very least, a
Section 5 declaration must be given significant weight in subsequent enforcement
proceedings. The principal rationale underlying this case law 1s the desirability of avoiding
overlapping and inconsistent decision-making.

Applying these principles to the facts of the present case,|

L

permissiori. The Developer had
a full opportunity of making its case in this regard to A | Bord Pieana‘lq. 11 icular, the
Developer had made submissions before the Board to téTé{fggl;;Efgst, that the &Qﬁon-
letter of 13 December 2013 authorised the change in staliGand dimensiams-ahBiOM
secondly, that the circumstances were distinguishable Aﬂﬁ»ttm

Kitvinane Wind

e —— |

Section 5 declaration precludes the Developer from reagifating the argument tha

built” wind turbines are authorised by the 2011 planning]

Farm. Those submissions were, ultimately, rejected by An Bord Pleanaes=

To aliow the Developer to rerun the same arguments before this court would give rise to
precisely the type of overtapping and unworkable jurisdictions which the judgments
discussed above are intended to avoid. Were this court to embark upon a de novo
consideration of these matters, and to come to a contrary conclusion to that of An Bord
Pleanala, this would bring about the very mischief which the case law Is intended to
avoid.

Of course, different considerations would apply where a party had not been afforded fair
procedures before An Bord Pleandia or where the declaratlon is bad on its face, e.g. the
decision is not fully reasoned. See, for example, Wicklow County Council v. Fortune (No.
3) {2013] IEHC 397 (discussed at paragraph 74 above). A Section 5 declaration would
not be binding in such circumstances. No such contingencies arise, however, on the facts
of the present case,

In reaching this conclusion as to the status of the Section 5 declaration, I have given
careful consideration to the legal submissions—both written and orai—advanced on behalf
of the Developer. It will be recalled that one of the arguments advanced is to the effect
that the court should apply a “double construction” rule to the Section 5 declaration, l.e. if
the declaration is open to two constructions, then it should be interpreted in the manner
which holds it intra vires. More specificatly, it had been argued that the declaration
should be interpreted as confined to a finding that the erection of the wind turbines is
“development” and not “exempted development”. (See paragraph 62 above).

With respect, the narrow Interpretation which the court Is Invited to give to the Section 5
declaration is entirely artificial. It would require the court to disregard large portions of
the text of the declaration, and also to disregard the underlying inspector's report. Such
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102.

103.

104,

105.

an artificial approach would be contrary to the well-established principles governing the
interpretation of planning decisions. (See In re XJS Investments Ltd. [1986] IR 750).
The rationale for a decision of An Bord Pleanala is to be found by reading the Board’s
decision in conjunction with the underlying inspector’s report (save in cases where the
Board had disagreed with the inspector’s recommendation). See Connelly v. An Bord
Pleandla [2018] IESC 31; [2018] 2 L.L.R.M. 453.

On the facts of the present case, it Is obvious the Board followed its inspector’s
recommendation, and had adopted the same approach as |t ad; ) he

g, at s;% %WE’ﬁ |
the Section 5 declaration, to the effect that the alterations fo the turbines, including the
length of the rotor arms/biades, do not come within the scbpe of the planning permission
granted. Put otherwise, An Bord Pleanala expressly addr Sfd the interbrkm %?be

Kilvinane Wind Farm. This entailed making an express find

planning permission and resulved this issue against the D)

' e ———
Notwithstanding the fact that the Developer did not seei &allengeMs

declaration at the time, the Developer now maintains the position in th ement
procesdings that the Section 5 jurisdiction does not allow An Bord Pleanala (i) to I
determine whether particular works come within the scope of a planning permission, nor

(i) to make a finding of “unauthorised development”. This position is untenable. As

discussed in detail under the previous headings, the case law estabiishes that the Section

5 jurisdiction is not as narrow as the Developer contends.

Similarly, the attempt on the part of the Developer to distinguish the facts of the present
case from those of Kilfross Properties is not weli-founded. Whereas it is correct to say
that Killross Properties was concerned with a deciaration to the effect that certain works
were “exempted development”, and that this deciaration was, therefore, adverse to the
case which the applicant, as opposed to the respondent, was making in those
proceedings, these points of distinction do not affect the underlying rationale. The
underlying rationale of the judgment is to avoid unworkable and overlapping jurisdictions.
This mischief arises equally in the case of a Section 5 declaration which is adverse to a
respondent as in the case of a declaration which is adverse to the applicant. In each
instance, An Bord Pleanale will have made findings on issues which are relevant to the
subsequent enforcement proceedings. For the court hearing the enforcement proceedings
to embark onh a de nove consideration of these issues would involve the court re-opening
the very issues which had been determined by An Bord Pleanala. This would be contrary
to the general principle stated in Griandn an Aileach to the effect that the Ofreachtas may
confer on statutory bodies, expressly or by implication, an exclusive jurisdiction to
determine specific issues, Section 5 of the PDA 2000 has conferred just such a
jurisdiction on An Bord Pleanala.

It might, perhaps, be said that the iegal status now attaching to a Section 5 declaration is
more significant than a literal interpretation of the section might at first suggest. The
case law from the last fifteen years is, however, clear. Section 5 has been glven a
purposive interpretation, which is intended to reflect the fact that An Bord Pleandla has
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166.

107.

been entrusted with specific competences under the PDA 2000. More generally, this
interpretation is also consistent with the principle of finality in litigation and that parties
are estopped from re-agitating issues which have been decided against them. This is
subject to the exceptions discussed under the next paragraph.

The High Court will retain original jurisdiction to determine planning Issues in enforcement
proceedings where there is no Section 5 determination In exipteace, It wi 1E also have
jurisdiction where, as in Wickfow County Council v, Fortune fNo. AN\ ced] -"
declaration is bad on Its face or had been reached in breach/of fair procedures. RLE&NA
Court will also retain original jurisdiction where an issue arising In enforcement

proceedings has not been specifically addressed by An Borgl Pleanadla or yv?ere there has
been a change In circumstances In the interim. None of tl Qm@w encies ezﬂp?&\e
facts of the present case. The precise same issues whichilifrDeveloper-seeks torpgjate
in this court had been raised before An Bord Pleanala anglAfgre deter inst the =
Developer. If the Developer had wished to challenge that detef n the reme

was to make an application for judicial review. The Developer did not do so. ———

Accordingly, I am satisfled that the Section 5 declaration made by An Bord Pleanala in
this case should be treated as binding on the Developer, and as conclusive of the guestion
of whether or not the “as built” wind turbines come within the scope of the 2011 planning
permission. The declaration is not, of course, determinative of the outcome of the
enforcement proceedings. The Applicants would still have to prove to the satisfaction of
the court that works had been carried out by the Developer, and that proceedings were
instituted within the relevant seven-year limitation period. It remains open to the
Developer to resist the proceedings on the basis of the court’s discretion.

DE NOVO ASSESSMENT

108,

169,

For the reasons set out under the previous heading, I have found that the Section 5
declaration is binding on the Developer. The Developer cannot, therefore, seek to defend
the enforcement proceedings before this court on the basls of an argument that the “as
buitt” turbines come within the scope of the planning permission.

Lest I be Incorrect in this finding, however, I propose to address the question of
compliance with the planning permission de novo. Put otherwise, I propose to embark
upon my own assessment of whether the “as built” turbines come within the scope of the
planning permission. This exercise Is being carried out de bene esse, and without
prejudice to my finding as to the binding effect of the Section S deciaration. The exercise
is only being undertaken on account of the urgency of the proceedings. There is a risk
that if this judgment were to be decided on the narrow basis that the Section 5
determination is binding, then this might result in unnecessary delay in the event of an
appeal. More specifically, if the finding on the narrow issue were to be overturned on
appeal, and this court had not addressed separately the question of compliance with the
planning permission, then It would become necessary to remit the matter to the High
Court for rehearing (with all the attendant delay and cost). It seems preferable that this
tudgment should, insofar as reasonably practicable, address all issues and contingencies.
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The Developer’s argument can be summarised as follows. A planning permission provides
for some flexibility, and “immaterial deviations” from the permitted development are
implicitly authorised by the permission. The court should, therefore, engage in the
process of examining whether the envirenmental impact of the deviations between the
“as permitted” and “as built” wind turbines are material. The Developer has filed detailed

affidavit evidence which, it is said, indicates that there is no material difference between
the two.

The court is, in effect, being invited to engage in a form of screening exercise analogaous
to that required under the EIA Directive. With respect, this | t what the planning

legislation requires. The term “works” is broadly defined undler tb&msﬁﬁﬁ’ﬁ E

contrast to the term “use”, Is not subject to a "materiality” fest. LEANALA

wi

works” Includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal and, In relati ETto a protecle!! MARtQ&Qgr
proposed protected structure, includes any act or o raﬁ@ﬁm ing the

. ) ] LDG_ mmg"“*-w FROM
application or removal of plaster, paint, wallpaper,
the surfaces of the interlor or exterior of a structurdss

{es or Wr’om—-—___
AEp.

e ———

e ——

The legal consequence of this Is that even very minor “works” are, in principie, subject to
a requirement to obtain planning permission. The broad definition of development
“works” is counterbalanced by the putting in piace of legisiative measures which exempt
brescribed classes of development fram the reguirement to obtain planning permission,
Some of these exemptions are provided for under Section 4{1) of the PDA 2600, but most
are to be found in Regulations made by the Minister for Housing, Pianning and Local
Government {"the M<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>