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DO'B/ML

2" December, 2020

An Bord Pleanila,
64 Marlborough Street,

Dublin
Planning and Development Acts 2000 - 2020
Declaration on Development and Exempted Development
(Section 5 of the Planning and Development Act 2000 — 2020
Planning Register EX 871
Dear Sir/Madam

| refer to the above mentioned request for a Section 5 Declaration which was submitted to
this Planning Authority on 6" November 2020 by Abaigéal Smyth.

On behalf of this Planning Authority | now wish to refer the question as to whether the past
and continuing quarrying at Ballintobeenig, Abbeydorney Co. Kerry is or is not development
or is or is not exempted development to An Bord Pleanala (ABP) for a decision as provided
for under Section 5(4) of the Planning and Development Act 2000 — 2020.

Attached please find a copy of file register no. EX871 and a paying order in the amount of
€110 being the prescribed fee.

Yours Faithfully,

A O s -

0 David O Brien 04 DEC 2009
Administrative Officer ‘H_‘j‘-.") Tpe: et a

By Pog,




DO’B/ML

2" December 2020

0 Mahoney Quarries,

C/O Caroline and Patrick Joseph O’ Mahoney,
Ballintobeenig,

Abbbeydorney,

Tralee,

Co Kerry

Planning and Development Acts 2000 — 2020
Declaration on Development and Exempted Development
(Section 5 of the Planning and Development Act 2000 — 2020)
Planning Register EX 871

Dear Sir,

I refer to a Section 5 Application (EX871) which has been received by the Planning Authority,
which refers to lands which are registered to you.

I now wish to inform you that this Planning Authority has referred the question as to
whether the past and continuing quarrying at Ballintobeenig, Abbeydorney, Co. Kerry is or is
not development or is or is not exempted development to An Bord Pleanala (ABP) for a
decision as provided for under Section 5(4) of the Planning and Development Act 2000 —
2020.

Yours Faithfully,

David O’ Brien
Administrative Officer



DO’'B/ML

2" December, 2020

An Bord Pleanala,
64 Marlborough Street,
Dublin

Planning and Development Acts 2000 - 2020
Declaration on Development and Exempted Development
(Section 5 of the Planning and Development Act 2000 — 2020
Planning Register EX 871

Dear Sir/Madam

| refer to the above mentioned request for a Section 5 Declaration which was submitted to
this Planning Authority on 6™ November 2020 by Abaigéal Smyth.

On behalf of this Planning Authority | now wish to refer the question as to whether the past
and continuing quarrying at Ballintobeenig, Abbeydorney Co. Kerry is or is not development
or is or is not exempted development to An Bord Pleandla (ABP) for a decision as provided
for under Section 5(4) of the Planning and Development Act 2000 — 2020.

Attached please find a copy of file register no. EX871 and a paying order in the amount of
€110 being the prescribed fee.

Yours Faithfully,

David O Brien
Administrative Officer
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2™ December 2020

Abaigéal Smyth,
Cartron South,

Ballyhaunis,
Co Mayo
Planning and Development Acts 2000 — 2020
Declaration on Development and Exempted Development
(Section 5 of the Planning and Development Act 2000 - 2020}
Planning Register EX 871
Dear Sir,

| refer to previous correspondence regarding your request for a Section 5 Declaration.

I now wish to inform you that this Planning Authority has referred the questicon as to
whether the past and continuing quarrying at Ballintobeenig, Abbeydorney, Co. Kerry is or is
not development or is or is not exempted development to An Bord Pleanala (ABP) for a
decision as provided for under Section 5{4) of the Planning and Development Act 2000 —
2020.

Yours Faithfully,

David O’ Brien
Administrative Officer



To: AO Planning
From: SEE Planning
Date: 01/12/2020

Re: Section 5 Reference EX871 — Abaigeal Smyth, Ballintobeenig, Abbeydomey

Proposed Works
This is a third-party referral in relation to O Mahoney’s Quarry, Ballintobeenig,
Abbeydomey.

Location of site
The site adjoins a Local Road which connects to the N69 Tralee ~ Listowel National
Secondary Road about 7km north-east of Tralee
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Aerial photograph of site and environs

Recommendation
[ recommend that this application be referred to An Bord Pleanala as provided for
under Section 5(4) of the Planning and Development Act, 2000 (as amended).

sk o J 411’~QQ

Michael Lynch SEE



KERRY COUNTY COUNCIL

Planning Section,

COMHAIRLE CHONTAE CHIARRAf
An Roinn Pleanila

13th November 2020

To Michael Lynch, S.E.E.

Re: EX871

I attach herewith Section 5 Application received from Abaigéal
Smyth
Please let me have your observations before 9nd December 2020.

Michelle Lane
A.5.0. Planning.
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Kerry County Council, Coinhairle Chontae Chiamai,
County Buildings, Traiee, Co. Kemry. Asas an Chantae, Tra Li, Co. Chiamal.
Tel: {066) 7183562 Fax: (066) 7120328 Guthain: (D66) 7183582 Faics: (966) 7120328
E-mail: plan@kemycoco j; Weh: hitp-fwvay kenycacode

13tk November, 2020
Abaigéal Smyth,
Cartron South,

Ballyhaunis,
Co. Mayo

Re:  Declaration and Referral on Development and Exempted

Development under and in accordance with Section 5 of the
Planning & Development Acts 2000 — 2020

Dear Sir,

I wish to acknowledge receipt of your application for a Section 5 Declaration.

Register No. EX871 refers and the Planning Authority will be in touch with
you in due course.

I attach herewith receipt for same.

Yours sincerely,

ASO Planning



13t November, 2020

O Mahoney Quarries,

C/O Caroline and Patrick Joseph O’ Mahoney,
Ballintobeenig,

Abbbeydorney,

Tralee,

Co Kerry

VIA REGISTERED POST.

Re: EX871 — Referral pursuant to Section 5 of the
Planning and Development Act 2000 to 2020.

Dear Sir,

I wish to inform you that a Section 5 Application has been received by the Planning
Authority, which refers to lands which are registered to you and relates to whether a
development is or is not exempted development within the meaning of the legislation. This
application was received from Abaigéal Smyth and refers to Quarrying at Ballintobeenig,
Abbeydorney, Tralee, Co Kerry .

If you wish to view this file or to submit any further information, in order to enable the
Planning Authority to issue the declaration on the question, please do s0 on or before 26th
November 2020.

Yours faithfully

David O’ Brien,
A.O. Planning.,
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FOIRM IARRATAIS ALT 5
SECTION 5 APPLICATION FORM

IARRATAS MAIDIR LE DEARBHO AR FHORBAIRT AGUS REQUEST FOR A DECLARATION ON DEVELOPMENT

AR DIOLUINE FORBARTHA (Alt 5 den Acht um Pleaniil AND EXEMPTED DEVELOPMENT (Section 5 of the
agus Forbairt leasaithe) Planning & Development Act 2000 as amended)
TAILLE €80 FEE

All personal data collected is in compliance with the reauirements of the General Data
Protection Reaulation (GDPR) 2016. and Data Protection Acts 1988 to 2003.
Individual privacy notices for each section/service are available at www. kerrycoco.ie

Ainm 4S£r'62741_. SM)’ﬂ Name
Seoladh (ACTZons S@«J“ﬂ{ Address

gﬁLLy#ﬁdM 1S

Co. Mavo FIs X§70

Teil. — Tel:
Rephost Ei————— .
L — O =
Ainm/Seoladh Gniomhaire N / A Name/Address of Agent
/
§ oy 2020
Teil. Tel;

Lithair an Suimh Abhartha E&L(.JN ToBEENIE, /ggisfypc eneyLocation of Subject Site
7 5 7)
Tracee, Co. fKarey

An Struchtir Cosanta é né ‘bhfuil sé laistigh Is this a Protected Structure or within the
de chiirtealdiste Struchtuir Chosanta? Mﬁ +cartilage of a Protected Structure?

If yes, has a Declaration under Section 57 of
Mas &, ‘bhfuil Dearbhd faoi Alt 57 den Acht the Planning and Development 2000 been
um Pleanail agus Forbairt 2000 iarrtha né N / A requested or issued for the property by the
eisithe don fhorbairt ag an tUdar4s Pleansla? Planning Authority?



Luaigh leas an iarrataséra sa suiomh le do thoil Please state applicants interest in this site

No LECAL NTEREST — PIR e INTEREST N PRSTEC T onl oF

THE ENVidonHENT, PARTICU L AR LY /\/Mulz.éi 520(30 SI7ES.

ChAgctindE AXO FATE oK Nesev™H O"/‘f,q,qw

Luaigh ainm agus seoladh an E,qu_,,ﬂfagazw’r&— If applicant is not the owner
dinéara murar éfi an T e o Menay please provide owner’s name
t-iarrataséir % ' and address

e a7on — O N Tasiency Qo pe s fr st AP SS

Tabhair faoi deara go n-eiseofar €6ip den Dearbhi ar Please note that in accordance with section 5(2a) of the
Fhorbairt agus ar Dioliine Forbartha de réir Alt 5{2a) Planning & Development Act 2000 the owner/ occupier
den Acht um Pleandil agus Forbairt 2000 don uinéir/ of the site will be issued with a copy of the Declaration
dititheoir. on Bevelopment and Exempted Development.

Liosta pleananna, liniochtai srl  List of plans, drawings, etc
curtha ar fail leis an iarratas seo.  submitted with this application

gUSHLSSi?‘:‘M wd 7 APEND c&E S CQ— C{’*P/ES)

:’/]i'ff’ LM%@N’ M“HD ((F CbP/ES)

Tabhair tuairisc ar na h-oibreacha (ma Please provide details of works (where
bhaineann) né ar an bhforbairt beartaithe. applicable) or proposed development.
(Tabhair faol deara: Is iad na h-oibreacha at4 liostaithe (Note: only works listed and described under this
agus sonraithe, agus sin amhdin, a dheinfear measan section will be assessed under this Section 5
orthu fé Alt 5. Usgid leathanaigh breise mds g4} application. Use additional sheets if reguired)

ﬁ?i’:’f AD Codtinc e Quarlyine A7 Q\/OQS’
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DESTR CeTrion o= aad SPH




An eol duit aon imeachtai Are you aware of any enforcement
forfheidhmithe ar an suiomh seo? proceedings connected to this site?
Md td, tabhair sonrai le do thoil If yes, please supply details

C;_,.(.&Amﬁ rAPE Mﬂrv LCRO Ao Frcew VP LETTEE ;Q;a-us?r

2090 — f g peFerenice  UBF0R 87 AAVE Fon D 70

e e07 ok RE jnfepitel> of JHAT Aczienl i F ﬁM"f{, HES
BEEN 724 7o OATE |

An raibh iarrata(i)s pleanila ar an suiomh seo Were there previous planning application(s)
cheana? Ma bhi, tabhair sonrai led’ thoil on this site? If ves, please supply details

B:pm.u’wc( FiLE 1S Q)’OL}—S’ AND  ASSSATED FILES.

Sinithe: .CJ Y 5"% Dita: Sﬂ Nwwgfﬂ QDQ.O

Signed Date
NOTAI: NOTES:
Ni mér 4 chéip de léarscail den lathair shuimh Application shall include 4 copies of the Site
leis an suiomh imlinithe go soiléir i ndearg a Location Map with the site clearly outlined in
chur ar fail agus taille €80 leis. Cuir 2 chéip de red and a fee of €80. Please submit 2 copies
phleananna/tuairisci breise srl. a theastafonn of any additional plans/reports etc you may
uait bheith mar chuid den iarratais. wish to be included as part of the application.
Seol na h-iarratais lionta go ‘n seoladh thios: Send your completed applications to:
An Roinn Pleanals, T. {066)7183582 Planning Department,
Combhairle Contae Chiarrai, F. (066) 7120328 Kerry County Council,

Réth Teas, Tra Li, Co. Chiarrai. www.kerrycoco.ie Rathass, Tralee, Co. Kerry.




Abaigéal Smyth
Cartron South, Ballyhaunis, Co. Mayo, F35 X890
Campaigning for a better environment

Administrative Officer,

Planning Dept.,

Kerry County Council,

County Buildings,

Rathass,

Tralee,

Co. Kerry 5" November 2020

Re: Section 5 Declaration sought with regard to past and continuing quarrying at QY045
Ballintobeenig, Abbeydorney, Tralee, including destruction of an SPA

Dear Sir or Madam,

Section 5 Referral

A quarry is being operated at Ballintobeenig, Abbeydorney, Tralee for which no prospective
permission appears to exist. Without authorisation, these onhgoing works have led to the
unauthorised destruction of an SPA.

This question is with regards to the ongoing quarrying works, as defined in Section 2 of the Planning
& Development Act 2000, as amended, for which clarification is sought by way of Section 5
Declaration of Exempt Status. The fee of 80 euro is enclosed.

Consequently, I request that Kerry Cou nty Council make declaration under Section 5 of the Planning
& Development Act 2000 whether:

{i) The past quarrying operations, including extraction, within this QY045 site, beyond that
for which permission or pre-63 authorisation existed is or is not exempted development
under the Planning & Development Act, as amended;

(i) The continued quarrying operations, including extraction, within this QY045 site, beyond
that for which permission or pre-63 autherisation existed is or is not exempted
development under the Planning & Development Act, as amended.

Submission ,

I now set out the grounds for why | believe this ongoing quarrying operation, and associated
discharge, is unauthorised, and has once again offended at least the Habitats legislation, and has
almost certainly offended the EIA legislation once more.

These fresh offences, post ECJ C-215/06 of 3% July 2008, not only are the result of continuing
unauthorised but constitute flagrant breaches of the most important environmental legislation and
cannot be seen as justified or done in innocence, given the explicit language of the Section 261A
determinations and decision by Kerry County Council (2012), and the decision of An Bord Pleanala to
refuse Leave to Apply for Substitute Consent (2014).

Any development which offends either the habitats Directive or EIA Directive cannot be exempt
development and cannot be regularised by application to Kerry County Council (Section 34{12)).



(

<Ote that O’'Mahony Quarries continues to quarry at the above address despite having been
refused Leave to Apply for Substitute Consent as far back as April 2014, and have continued to
operate in the certain knowledge that there is no consent for such extraction and that it results in
the destruction of an SPA before and d uring the period since.

It was my understanding that this site had a limited authorisation pre63/5261 for quarrying but
Section 261A in 2012 found that the past works post 1990 and 1997 required rEiS and rNIS
respectively with an application for substitute consent, which the operator subsequently failed to
submit to An Bord Pleanala.

The operator went on the make application for Leave to Apply for Substitute Consent and was
refused as no exceptional circumstances were found to exist. On that basis, having exhausted the
provisions of the planning code, the site should have ceased operations, indeed should have done so
no later than the 5261A determinations and decision in 2012.

This appears to be a very serious incursion into the SPA and a very serious breach of the Planning
Code. | have attached a photographic history of the development and the relevant planning history.

The appendices to this Section 5 application should be seen as integral to the application. Two
copies of this submission and appendices are enclosed with this application as are four copies of the
Site location Map, and fee of 80 euro.

| look forward to hearing your decision in due course or to receiving confirmation of a referral of this
matter to An Bord Pleanala given Kerry County Council’s failure to enforce the Planning Code in this
instance.

Yours faithfully,

Maaiil Sel

Abaigéal Smyth
Appendices: 1. 5261 Documents; 2. $261A Documents; 3, S177C Documents; 4. Historical Photos.

c.c. lan Lumley (An Taisce), Peter Sweetman (Sweetman & Associates)



Site Location Maps
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Appendix 1 — Section 261 Documents



WNER/OPERATOR:  O’Mahony Quarries

Ballintobeenig, Abbeydorney
] QY 045
RMATION LODGED: 20/04/2005, 26/09/2006 and 13/04/2007
DECISION: 20/4/2007
» OF CONDITIONS: 47

RRY REGISTRATION - IMPOSITION OF CONDITIONS

onditions set out in the Second Schedule are, for the reasons set out in the First
imposed on the above development in terms of Subsection (6) (a) (i) of Section 261

Plannmg and Development Act 2000, as amended:

SCHEDULE 1

H’aving regard to -

a) The existing use of the land,
b The claimed existence of the quarry prior to I October 1964,

¢ the pattern of development in the area,
d) the strategic role of mineral extraction in the regional construction industry and

the provisions of the Kerry County Development Plan 2003 in respect of the
extractive industry, and

e the “Quarries and Ancillary Activities — Guidelines for Planning Authorities”
issued by the Depariment of the Environment, Heritage and Local Government in
April 2004,

it is considered that, subject to compliance with the conditions set out in the second schedule, the
quarry development would not result in a serious risk to the environment generally, would not
seriously infure the amenities of the area or of property in the vicinity, would not be prejudicial to
public health and would be acceptable in terms of traffic safety and convenience. The quarry would,
therefore, be in accordance with the proper planning and sustainable development of the area.

These conditions are imposed in accordance with the provisions of the Planning and
Development Act 2000 as amended. Please note that quarrying and ancillary activities are
subject to the provisions of a number of laws (such as those dealing with health and
safety, the environment, heritage, explosives, air poliution, water pollution, waste
management, etc.), of which the Planning Act is just one. The onus remains with the
owner/operator {0 ensure compliance with all relevant legislation.

SCHEDULE 2
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:'t where more restrictive time limits are specified in conditions below, or actions are on-
' guing or related only to later stages of development of the site, all actions required to be carried out
# thie conditions of this decision (including actions required to be carried out in the event that

¥ thresholds of extraction activity are exceeded) shall be complied with within one year of the

i

" date of this decision, or from the date of when the threshold level of extraction is exceeded, uniess
/ . otherwise agreed to in writing by this planning authority.

Reason: In the interest of orderly development

2. This quarry shall cease operation 25 years from the date of this order. Unless planning
permission for further operation is obtained, the site shall then be restored to its final state and use
in accordance with the landscape/restoration plan required in terms of these conditions. No further
extraction after this date shall be permitted without a prior grant of planning permission.

Reason: In order to control the impact of the development on the area, and allow for further
development to be assessed and controlled in texrms of more modern standards of operation.

3. The quarry excavations and related activities shall be carried out only on the site shown outlined
in yellow on the attached map: “QY045 Site Location Map”. No extraction may take outside of the
yellow marked area without a prior grant of planning permission.

Reason: In the interests of clarity and orderly development.

4. Activities at the facility shall be restricted to quarrying, primary crushing and screening of
materials, and the transportation off site only of such materials. Any other or ancillary activities /
uses are not permitted and shali require separate prior planning permission.

Reason: In the interests of clarity and orderly development.

5. On-site operations of the quarry shall take place only between 08:00 hours and 18:00 hours on
Mondays to Saturdays only. Deliveries and loading of HGV’s only may take place between 07:00
and 19:00 hours on Mondays to Saturdays only. There shall be no quarrying operations on Sundays
or public holidays.

Reason: In the interests of orderly development and residential amenity.

6. No excavation or ancillary works (except landscaping) shall occur within 50 metres of any
private dwelling plot (not associated with the quarry owner or operator), or within 50 metres of any
public road.

Reason: In the interests of visnal and residential amenity,

7. Within 3 months of a written demand from the planning authority to this effect, a permanent
truck traffic counter shall be erected at the entrance to the quarry in a position where its read-out
shall be clearly legible to passing members of the public. This counter shall be to a design
approved by the planning authority, and shall be sealed to the satisfaction of the planning authority,
in such a way as io prevent any resetting of the running total movements reading.
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seceptable levels.
a4 st:gramcal quarry faces shall not exceed a height of 15 metres from the base to the top of the face at

" suypoint. Bach 15m maximum vertical face shall be separated by horizontal step-backs or benches
. with minimum horizontal width of 2.5 metres.

: In the interests of keeping levels of potential nuisance, damage and emissions to

.R. eason: In the interests of public safety.

9. No earth berms or stock-plies of materials on this site shall exceed a height of 10 m measured
froro the average height of the undisturbed land surrounding the pile or berm.

f Reason: In the interests of visual amenity and public safety.

10. There shall be no dewatering of the extraction workings. Should the planning authority
determine that wells in the vicinity of the site have become contaminated or have suffered reduced
flow as a result of the development; the owner or operator shall arrange to have improvements
carried out as required to the requirements of the planning authority at his own cost.

Reason: In the interest of the maintenance of underground water resources, and of public
health.

11. Drainage arrangements, including the disposal of surface water, shall comply with the
requirements of the planning autbority for such works and services. The quarry bed shall be graded
to facilitate surface water discharge. Surface water runoff from the access road shall be controlled
to the satisfaction of the plapning authority, so as to prevent any discharge onto the public roadway
or into any adjoining watercourses.

Reason: In the interest of fraffic safety and to preveat pollution.

12. The vehicular enirance area and access road serving the quarry shall be amended, improved and
maintained to the satisfaction of the Area Roads Engineer. The details of the road works shall be
agreed in writing with the Area Roads Engineer, and a copy of such agreement shall be submitted to
the planning authority within three months of the date of such agreement.

Reason: In the interest of traffic safety, and to carry out specific improvements to the public
infrastructure associated with the operation the quarry.

13. Should any archaeological material be found during the course of quarrying or excavation work,
such work shall immediately cease, and the operator shall immediately inform this planning
authority. The operator shall employ an archaeologist, licensed under the National Monuments Act
(1930 — 1994), to monitor all ground works associated with the find. Work may only resume when
the archaeologist is on site to monitor the works.

The archaeologist may aiso have work on the site in the vicinity of the find stopped, pending a
decision as to how best to deal with the archaeology, (e.g. preservation in situ, or excavation). The
owner or operator shall also be subject to the requirements of the National Monuments Service with
regard to any mitigating action (e.g. preservation in situ, or excavation) and shall facilitate the
archaeologist in recording any material found.
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p‘im' sational Monuments Service and the Heritage Section, Kerry County Council shall be
' gurnished with a report by the archaeologist on the results of the monitoring.
f ‘MW= Ja order fo conserve the archaeological heritage of the site and to secure the
' pﬂ;servation of any remains which may exist within the site.

e

" 14, Equivalent sound levels attributable to all on-site operations associated with the development
" ghall not exceed 55 dB(A) (Leg) Over a continuous one hour period between the hours of 08:00 to
18:00 Monday to Saturday inclusive, when measured outside any dwelling house in the vicinity of
' the site. Sound levels attributable to all on-site operations associated with the development shall not
exceed 45 dB(A) at any other time (i.e. outside of the above working hours). No noise level shall
exceed the limit value by more than 2 dB(A).

All sound measurements shall be carried out in accordance with ISO Recommendations R 1996,
«Assessment of Noise with Respect to Community Response” as amended by 15O
Recommendations R 1996/1, 2 and 3, “Description and Measurement of Environmental Noise”, as

appropriate.

Reason: To protect the amenities of properties in the vicinity of the site.

15. Total dust emissions arising from the on-site operations shall not exceed 350 mg/m?/day (when
averaged over a continuous period of thirty days) when measured by the Berghoff method as
deposition of insoluble particulate matter at any position along the boundary of the development.

Reason: In the interests of public heaith and protecting the amenities of properties in the
area,

16. In the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonnes per
annum (300 X 21t loads per year) the owner or operator shall monitor and record the equivalent
continuous sound level, Leg, attributable to the on-site operations associated with the proposed
development.

In the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonnes per annum
(300 X 21t loads per year) the owner or operator shall monitor and record the total dust emission
(depesition of insoluble particulate matter) arising from the on-site operations associated with the
proposed development,

In the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonmes per annum
(300 X 21t loads per year), the owner or operator shall monitor and record the quality of
groundwater and/or any receiving water body or course beneath or adjacent to the quarry.

The number and locations of monitoring and recording stations for noise, dust deposition and water
quality shall be as agreed between the owner or operator and the planning authority within three
months of the monthly equivalent of 6,300 tonnes per annum being exceeded.

The dates of commencement and the frequency of monitoring and recording operations for noise,
dust deposition and water quality shall be agreed between the owner or operator and the planning
authority in writing within three months of the monthly equivalent of 6,300 tonnes being exceeded.
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Alf data obtained from monitoring and recording in compliance with the relevant parts of this
 condition shall be made available to the planning authority on an annual basis.

ff = m planning authority shall, from time to time, be afforded the opportunity to inspect, examine and
o ¢ gheck or to have inspected, examined and checked all apparatus and equipment used or required to
fj " earry out the monitoring and recording operations required by this condition.

.. 'The matters referred to and required to be as agreed between the owner or operator and the planning
authority in these conditions shall be reviewed at intervals of not more than one year following
initial agreement or determination and the matters, or any one or combination of them, may be
varied following such review if the planning authority requires the variation and the owner or
operator agrees to it or if the owner or operator requests the variation and planning authority agrees

to it.

Reason: In the interest of orderly development and residential amenity.

17. During dry weather conditions, the operator shall ensure that dust from the movement of
machinery, vehicles and windblown on-site dust is controlled. All stockpiles of excavated material
and all roads and haul tracks in the quarry shall be sprayed with water during dry weather
conditions, sufficient to ensure that no wind-blown dust is emitted outside the boundaries of the

site.

Reason: In the interests of public health and protecting the amenities of properties in the
area.

18. All loaded trucks leaving the site with materials having a particle size of smaller than 6 mm
shall be covered so as to prevent the spilling or any loss of material. This requirement shail be

implemented within three months of the date of this decision.

Reason: In the interests of public health and protecting the amenities of properties in the
area.

19. The Owner or operator shall institute approptiate measures to prevent material being drawn
from the site onto the public road. No earth, soil or other material from this site shall be drawn or

deposited onto the public road.

Reason: In the interests of traffic safety.

20. In the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonnes per
anmum (300 X 21t loads per year) an automatic wheel and underbody cleaning facility, including
high-pressure pumped washers shall he installed, maintained and operated to the satisfaction of the
planning authority at all places where vehicles laden with-materials/minerals exit onto public roads.
All vehicles carrying material off the sites (haul trucks and mixers) shall pass through the cleaning
facilities and shall be washed in such a way so that no material is deposited upon the public road

system.

Reason: In the interests of public health, traffic safety and to prevent pollution.
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X n the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonnes per
mmﬂ (300 X 21t loads per year) the permanent internal roadway system of the quarry shall be so
' segigned and constructed that all vehicles larger than a passenger car, MPV or jeep shall at all times
' ghen leaving the quarry site be routed through the wheel/chassis cleaning facility, with no
~ - ahernative route bypassing the wash facility being available for such vehicles. Any separate
roadway/s for the exiting of the facility for passenger cats, MPV’s or jeeps that are not routed
ugh the wheel and underbody cleaning facility shall be fitted with fixed height restriction gates
to limit vehicle heights to a maximum of 2.1m, so as to prevent the entry of all goods or utility

vehicles.
Reasen: In the interests of public health, traffic safety and to prevent pollution.

27, In the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonnes per
anmum (300 X 21t loads per year) a minimum of 20 metres of paved roadway shall be provided
between the nearest public road and fhe internal quarry road system / wheel and chassis wash
facility required by conditien of this order.  In any event, the entire roadway between the wheel
wash facility and the public road shall be paved roadway. This roadway shall be hard paved and
well maintained, with a minimum width of 6 metres. This roadway shall also be kept clear of mud
and dust at all times during opening hours of the quamry by means of a sprinkler system or a water
bowser, or a water-based road sweeping machine. The road-cleaning equipment must be available
for inspection and demonstration as to its proper functioning at any time during opening hours of
the quarry.

Reason: In the interests of public health, traffic safety and to prevent pollution.

23, In the event of the mechanical break-down of a pumped water system/s, the rumble grate and
access roadway shall be regularty flushed by alternative means such as a water truck or drawn
tanker for the entire period of the down-time during the hours that the quarry is open. A hard-paved
road between the end of the wash facility and the public road shall also be regularly flushed by
similar means, and swept with a road-sweeper machine.

Reason: In the interests of public health, traffic safety and to prevent pollution.

24. In the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonnes per
annum (300 X 21t loads per year), full details and plans (including a site layout plan) of the wheel
wash facility and the intemnal quarry road/circulation system, complying with the requirements and
specifications set out in this order, shall be submitted for the written approval of the planning
authority within three raonths of the date of notice to that effect from the planning authority.

Reason: In the inferest of limiting the emissions of earth, soil and dust to protect local
amenities and in the interests of traffic safety.-

25. Adequate water and hose capacity shall be provided on site for the washing and dampening
activities required by condition of this decision. Where watex pressure/capacity is inadequate,
suitable booster pumps shail be provided.

Reason: In the interests of public health and protecting the amenities of properties in the
area.
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& 1 the event that any treatment waters are diécha:ged outside the boundaries of the site or stored
- . goeyrcling or reuse, the owner or operator shall provide a settlement lagoon system for the

4 nmgmmt of, and removal of all suspended sediment from surface waters from the site prior to
 disoharge. All waters erising from within the facility shall be directed to the lagoon system prior to

dgischarge. All discharges from the lagoon system shall pass through a Class 1 Full Retention
Qil/Water Interceptor system prior to final discharge. Plans, specifications and details of the final
focation and design of both the lagoon and oil/water interceptor systems shall be submitted for the
written approval of the planning authority within three months of a notice from the planning

authority to that effect

Reason: To prevent pollution.

27. Sediments shall be removed from any silt traps/settling tanks/washer tanks on an annual basis
(or more frequently, as deemed necessary by the rate of deposition) and shall be disposed of in an
environmentally safe manner, In the event that any sediment is contaminated with hydrocarbons,
the operator shall lisise with the BEnvironnient Section of Kerry County Council to agree fo a
suitable location for the proper and safe disposal of all such sediment, A copy of any agreement
reached with the Environment Section shall be forwarded to Planning Authority for their approval

within three months of the conclusion of such an agreement,
Reasen: To prevent pollution and protect groundwater,

28. No water that is contaminated with stlt, soil, oil or any other pollutant shall be discharged
outside the boundaries of the quarry workings, into the earth below the quarry workings, or into any
drain or watercourse.

Reason: To prevent pollution.

29. No waste water shall be discharged to a watercourse without the prior issue of a Discharge
Licence issued by Kerry County Council (Environment Section) under the Water Pollution Acts.

Reason: To prevent pollution.

30. Any fuel supplies and other services on-site shall be used only to service vehicles and
machinery directly involved in the extraction of aggregate within the site, and the transport of those
materials and products,

Reason: To safegnard public health and to prevent pollution.

31. Any over ground tanks containing liquids other than water shall be contained in & waterproof
bunded area, which shall be of sufficient volume to hold 110% of the volume of the largest tank
within the area, or 25% of the total storage capacity of the all the tanks in the area (whichever is
greater). All water contaminated with hydrocarbons including storm water shall be discharged via »
grit trap and three-way oil interceptor with sump to a watercourse. The sump shall be provided with
an inspection chamber and shall be installed and operated in accordance with the requirements of
the planning authority.

Reason: In the interest of orderly development and to protect the groundwater of the area.

"
“
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" 1fany refueling of vehicles or machinery takes place at this site, portable spill containment
§ g;w@m—ms/pallets designed specifically for the containment of hydrocarbon spills shall be
' geployed in accordance with the manufacturers specifications at all locations and times that

/' sefueling is undertaken in such a way that no spills of such liquids are permitted to reach the natural
. ground/ quarry floor. Spillage kits shall also be provided on site where the transferring or
. temporary storage of hydrocarbons takes place. Spillage kits and spill containments
“ trays/berms/pallets shall be available for inspection by the planning authority at all times during

quarry operating hours.

Reason: To prevent pollution and protect groundwater.

33. Any permanent toilets and ablution facilities that may be installed shall be provided with a
septic tank and percolation area constructed and maintained in accordance with the guidelines and
recommendations of the Environmental Protection Agency for the satisfactory disposal of waste
water. Temporary toilet facilities shall not be emptied anywhere on the site or adjacent lands.

Reason: To safeguard public health and to prevent pollution.

34, All waste material (including waste from all temporary toilet facilities) shall be stored and
disposed of in accordance with the requirements of the planning authority. Only licensed operators
who dispose of waste fo authorised facilities only shall be employed for the removal of such waste
from the site. Written receipts or invoices of such contractors/operators shail be kept for at least
one year for inspection by the planning authority.

Reason: To safeguard the amenities of the area, prevent pollution, and ensure that waste is
properly disposed of.

35. Any disused plant, machinery and scrap materials shall be removed from the site within six
months of its use being discontinued. Scrap materials shall be deemed to include scrapped trucks,
diggers, other scrapped vehicles, appliances, machinery, empty oil barrels, broken or otherwise
unusable truck bodies, wom out conveyor belts/chains, vehicle and digger parts, worn out batteries,
tires, scrapped or demolished sheds or other structures and worn out conveyor/roller shafis and
other machinery parts.

Reason: To safeguard the amenities of the area.

36. Any on=site lighting shall be cowled and directed away from the public road and adjoining
dwellings, and shielded horizontally and vertically to prevent glare or light spillage outside the site.
All external lighting shall be of the sodium type. No mercury vapour lamps are to be used on this
site.

Reason: To safeguard the amenities of the area and prevent light poliution of the night sky.

37. The sité perimeter shall be securely fenced with stock-proof fencing, with adequate, durable
warning signs affixed thereto at intervals of not less than 100 metres. Details of the proposed
boundary fencing, including all proposed warning signage fixed to same, shall be submitted to the
planning authority for written agreement within three months of the date of this decision. The
fencing and signs shall be erected within 6 months of the date of this order.

"
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A fencing and signage shall at all times during the life span of this permission be maintained in
fﬂo"d working order..

j ﬁééson: In the interest of pablic safety.

*" " 38, Entrance gates to the site shall be Iocked shut a all times when the facility is _
* closed/unsupervised, so as to prevent the entry of unauthorised persons and vehicles to the site.

Reason: In the interests of public safety.

39. Warning signs shall be provided as appropriate on the approaches to entrance to the quarry, to
the satisfaction of the planning authority and maintained at all time in satisfactory condition
throughout the kife of the quarry. These signs shall be clearly legible from the public roadway at
the entrance to the site, and shall be maintained so as to not be obscured or rendered illegible by
dust, mud or vegetation for a distance of at least 100 metres from the signs on approach to the

quarry entrance,
Reason: In the interest of public safety.

40. No blasting operations shall take place at this site.

Reason: In the interest of protecting local amenities, property and public safety.

41. Within three months of the date of this decision the owner or operator shall submit for the
written agreement of the planning authority a detailed landscaping and restoration plan, having
regard to soil conditions and the existing and future landform of the site, in respect of the overall
quatry, prepared by a competent and qualified landscape architect or horticulturist, The detailed
landscaping plan shall be sympathetic to the existing ecology of the area and-should ensure that the
existing rural character of the area is respected and enhanced, and shall, among others, address the

following:

+  the phased restoration of the site, following excavation,

e detailed proposals for buffer zones along the boundaries of the site, which shall provide
for earth berms and/or screening planting, adequately provide visual screening of the
excavated faces of the quarry as viewed from all public roads and the ground floor levels
of any nearby residential properties.

*  the planting of the buffer zone areas with suitable screening trees,

¢ atimescale for implementation of the plan, including a schedule and procedure for the
replacement of failed plants,

Reason: In the interests of visual and residential amenity,

43. In the event that the rate of extraction exceeds the monthly equivalent of 6,300 tonnes per

annum (300 X 21t loads per year), the owner/operator shall submit for the written agreement of the
* planning authority a proposal for an Environmental Management System (EMS). This shall

include the landscape plan required as condition of this order, plus provisions for the following: -

¢ proposals for the suppression of on-site noise, N =
@ proposals for the on-going monitoring of sound emissions at dwellings in the vicinity,
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, proposals for the suppression of dust on-site and on the access roads and hau! road,

4 proposals for the bunding of fuel and hibrication storage areas, and details of emergency

action in the event of accidental spillage,

s  details of safety measures for the land above the quarry, to include warning signs and
stock proof fencing,

management of all landscaping,

e  monitoring of ground and surface water quality, levels and discharges, and measures to
be adopted in the event of a water supply being disrupted by the quarry development,

¢ proposals for the provision of unhindered access to officials of the planning authority or
its authorised agents to carry out inspections, sampling, monitoring or cther
investigations as deemed necessary,

e details of the instrumentation, means to be used and the method of measurement of
noise and dust emission, and _

e  full details of site manager, contact numbers (including out of hours), and public
information signs on the entrance to the facility.

All actions specified in the EMS shall be implemented within six months of the date of agreement
with the planning authority.

In the event of Trigger Levels being reached or exceeded for any of the specified monitoring
parameters, including those referred to in conditions of this order, the owner or operator shall notify
the planning authority without delay, and shall carry out any remedial measures specified by the
planning authority, including, if necessary, cessation of works. The determination of appropriate
“Trigger Levels™ in relation to the conditions of this permission shall form part of the agreed EMS.

Reason: In the interest of safeguarding local amenities and the protection of public health.

45. On or before the 1% day of March of every year for the lifetime of the facility, the owner or
operator or any subsequent owner shall submit to the planning authority three copies of an
environmental audit report. The audit shall be carried out by an independent environmental auditor
or quarry expert approved by the planning authority. All costs involved in the preparation and
compilation of the report shall be borne by the developer/fowner. The report shall contain the
following:

¢ Records of any noise, dust and water quality monitoring carried out in the previous 12
month period;

o Records of any and all complaints relating to the quarry operation received in the previous
12 month period, and of any actions taken on each complaint;

¢ Records of all maintenance works (including de-sludging) of any settlement ponds
(including the wheel wash facility required for the development).

o Records of movements of all loaded HGV’s leaving the facility.

* Records of quantities of all extracted material for the audit year (1 March to end February),
for the purposes of calculating the “Road Infrastructure Contribution — Extractive Industry”
levy.

s A site layout map fo a recognised scale clearly indicating the area quarried during the
previous year'(1 March to end February), and the plan of works for the coming year.
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'{c annual audif and all other agreements to be reached between the applicant and the planning

4 guthority as required by way of the conditions in this permission shall be in writing.

Reason: In the interest of safeguarding local amenities and the protection of public health and
the environment.

46. In the event of the planning authority being required to conduct investigations as a result of
complaints received in terms of Section 152 (1) (a) of the Planning and Development Act 2000, or
where it appears to the authority that conditions of this order are not being complied with, the full
cost of the investigation shali be borne by the owner or operator of the quarry.

Should it be necessary for the equivalent continuous sound level, (Leq), the total dust emissions
(deposition of insoluble particulate matter) or surface or groundwater associated with, arising from,
or attributable to the on-site operations to be monitored as a result of a complaint or an enforcement
action, the full cost of such monitoring shall be borne by the owner or operator of the quatry.

In addition, where any remedial work may be required arising from or as a result of the above, the
full cost of the works shall be botne by the owner or operator of the quarry.

Reason: In the interests of the equitable allocation of the costs of non-compliance.

The owner or operator shall pay a contribution to Kerry County Council (Planning Authority) in
respect of public infrastructure and facilities benefiting the development. This coniribution shall be
payable anmally to the planning authority starting from 28 April 2008, and each year thereafter on
the anniversary of the first payment.

The amount of this contribution shall be calculated in accordance with the “Road Infrastructure
Contribution — Extractive Industry” in Council’s prevailing Standard Development Contribution
Scheme and will be increased from January 1% 2008 and annually thereafter (unless previously
discharged) in line with the Wholesale Price Index for Capital Goods, Building and Construction as
published by the Central Statistics Office, unless the Scheme is superseded by a further
Development Contribution Scheme adopted by the Council.

Annual payments shall be based upon the proven extraction of material of the previous year,
calculated from 1| March to end February each year. The owner or operator shall provide all
necessary certified records te verify the rate of extraction upon which this levy shall be calculated.

REASON : Itis considered appropriate that the Owner or operator should contribute
towards the cost of public infrastructure and facilities benefiting the development, as
provided for in the Councils prevailing Development Contribution Scheme, made in
accordance with Section 48 of the 2000 Planning and Development Act and that the level of
contribution payable should increase at a rate in the manner specified in that Scheme.

Note: the current contribution scheme provides for the “Road Infrastructure Contribution —
Extractive Industry” to be payable only for rates of extraction in excess of 10,000m?* p.a.

%ok % %%
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. JPLICATION TO LOCAL AUTHORITY:FOR REGISTRATION G
1 OF THE PLANNING AND DEVELOPRENT

e

;W SECTION 26

ACT, 2000.

KERRY COUNTY COUNCIL

[ Name of owner/operator of quarry(s):

%

-~ .

Ay lahoniy

Address: .
B %WM"}
W»zgff Jo—m?
[ Ko&zﬂ
Telephone Mumber: '
Fax MNumber: 7

E-mail address (if any):

If owner/operator is a company-

Name of Company:

ﬂmﬂ;ﬁw@a

Registered Address of Company:

R elallesnsl,
vy
o Ketig-

Companies Office Regigiration Number:

Location, Townland or postal address
of quarry concerned: ,

Please indicate an Ordnance Survey Map
Ref No. and the Grid Reference where

G415 F6-

Bl e
i

. AU AT o Ry Aty ]

available. A site location map 1o scele of D
not less than 1:2500 should also be |
attached. The map should incicate {a® HEC EQVE u
the site boundary (outlined in red) and g b
(b} the current workable area {outlined in s 58 APR 2005 T
blug). e :
' PLANNING AUTHORITY |
/ KERRY COUNTY cotmry I é
Q S ST IRE(G: No. T
Y B45 wne | = o
st e Kee sk on Fe -
PLANNING OFFICE

QUARRY
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Aas planning permission under Part TV of | YES
the Local Government (Planning and
Development) Act, 1933 granted? If
YES, please quote the reference number
of the permission and include o copy.

ety

Plan Ref. No.:

Did the guarry commence operation YE e :

before 1" Ocfober 19642 If YES, please | %, £if fram At %

supply any available documentary A el Cers AL /i

evidence: el 2lewel N cad, | QQ";‘I

] ' . N
aee itk fne- Do FH Y punr

Total site area of quarry (hectares): 3 & 4 v Wm, <

|
Extraction area of quarry (hectares): 1

Types of moterial being extracted: 55 b -t ﬂﬁ(e_-

Date which quarrying commenced on the | *7 ﬁjo o cn TEL Cej,uei Q"'W”y- 3

land? (If operation of the quarry was 3"4@_ Coerint N.j';;]?& R ond

oniy periodic please give details of dates &gflv Vg, TLOL

of operation, if known ~ See Chapter 5 of Mmﬁ ’Jfl/muL

Guidelines): ; o
[960

@wvuf MM ""“
Garry operating hours:
{i} Fiant opereting hours: el ol — é & Fad.

{a}  Weekdays

(b}  Saturdays 6 /’7/‘9’?‘5 @ '

(i} Loading/Off-site Haulage
Houre (if different
form above)

{8}  ‘Weekdays
e} Seturdays

gy Hours {outsice normel openirg
hours required to services
exceptional customer
requiremenis:
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.ne traffic generated by the operation
 of the quarry? (Type and frequency of

vehicle entering and leaving the quarry).

Please give details of emissions (noise,

dust, water, etc.) from the quorry where VO
measurements arzs available.

Please note that any changes to the particulars noted above must be

brought fo the attention of the planning authority as soon as possible.
Name (BLOCK CAPTTALS); i @’;} 0 me/g
M1 AHoNEY
Signature:
| Position with firm/company? O w) ’ -7
Date: ' o / 4;/ o<

? Where registration is on behalf of a company, the form must be signed by a
company director/secretary.

The following documents MUST be aftached:
i Copy of Company Regisiration Certificate {in the case of companies)

2 Copies of the following maps; 1:2500 {site map) and 1:10560 ,
(location map), with the site clearly outfined. 5

j/{mcaplese a ;WZ;;M/ P Mé/’ .{a&v {é/{ “’W}I
el . Ffenaor

doehle ffr%ej;“— -V ‘

e lutucky pebeke o " St
feart /mﬁﬁﬂw? Mw—zw””ﬂ%"

L MW‘?” ol AT

+ 7,, e (Rlreod 'd
KERRY COUNTY COUNCIL

QY 045,

PLANNING OFFICE
QUARRY
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Appendix 2 — Section 261A Documents



KERRY COUNTY COUNCIL
Section 261A P & D Act 2012

EIA SCREENING REPORT

Ref No: EUQY045

Owner / operator O'Mahony's

Location Ballintobeenig, Abbeydorney.
EIA previously earried out NG - ‘ ‘
If yes Pl. Ref. No: —

Area of extraction >5 hectares: | NO (3.46Ha)

Quarty location and description:

The existing quarry is located on the Southern slope of Stacks Mountain. The quarry is a
sandstone quarry. The existing landscape surrounding
upland grazing and at slightly iower contour levels, gras
have been pumped from any extraction areas. Excavati
water tahle. Ground and surface waters flow through

the quarry consists of upland peat,
sland. Ground water appears not to
on has remained above the ground
the quarry towards the south west
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st 17 February 1980:

From an anaiysis of the aerial photos on file, dated 1995, 2000, 20086 and the survey cartied
aui on the 22 of Getober 2011, | am satisfied that this quarry has been substantially

Ed adees

There are approximately 18 (No. ) dwellings located within 500 metres of the boundary of the
guaity. The adjacent public road has remained in good condition, but shows some minor

£igrs of deterioration. There Is a designated Shell fish Habitat 10 km south west of the: site in
in particular a

Figure 1: Site Location.

Trales Bay. This area is a source of shell fish for human consumption and

saurce of local employment / economic activit
nitimately discharge to the Big River and to Tra

y. Surface waters discharging from

lee Bay.

|



Ecology:
The quarry is located within and immediately adiacent to a Special Protection area (Stack's to

Mullaghareirk Mountains, West Limerick Hills and Mount Eagle SPA). The nearest Special
Area of Conservation is located approximately 6.3km to the east (Smerlagh River) and 5.3 km
io the south (Ballyseedy wood). The Big River while not designated as a Natura 2000 site, is
located upstream of the Tralee Bay Natura 2000 sites (Tralee Bay and Magharees Peninsula,
West to Cloghane SAC Site Code 002070) and the Tralee Bay Complex SPA [Site Cade

004188}).
There is 2 designated Shell fish Habitat 10 km south west of the site in Tralee Bay.

A separate report dealing specifically with Natura 2000 sites and whether or not an

Appropriate Assessment was necessary will be carried out.
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Figure 2: Special Protection Area.
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Subsol:

ks or more indirectly via vibration or hydrological impacts. Based
on the information presently available it is not possible to discount the possibility of a siope
failure as a resuit of quarrying acfivities at this location,
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Figure 7: Subsoil fypes.
Bedrock geology:
Bedrock in the Quarry and surrounding areas consists of Namurian undifferentiated rock
(Shale, Sandstone, Siitstone and Coal).
A
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)
i
Figure 8. Bedrock type.



Alr Quality

The Environmenta Protection Agency (EPA) has overall responsibility for the co-ordination of
ambient air quality monitoring in [retand in accordance with EU Directives. Accordingly, the
Environmental Protection Agency (EPA) air quality database was consulted to gather
infarmation on air quality in the vicinity of the project. In compliance with the legislation, the

EPA defined four zones for air manitoring:

Zong A The Dublin urban area
Zone B: The Cork urban area
Zone C Other cities and large towns including Galway, Limerick, Waterford, Clonmel,

Kilkenny, Sligo, Drogheda, Wexford, Athlone, Ennis, Bray, Naas, Carlow,

Tralee and Dundalk
Zone D Rural Ireland; the remaining areas excluding A, B and C above.

In general, Ireland has not had serious autdoor air quality problems since restrictions on the
burning of coal in many Uurban areas came into effect in the 1980s and the early 1980s. The
biggest threat now facing our air quality is recognised as emissions from road traffic.

The EPA rates air quality using an [ndex fo simplify the analysis of the parameters for a
particular zone. The suite of parameters monitored nationally reflects both the regulations
and the dependence on fossil fuels and can include Ozone (Q3), Carbon Monoxide (CO),
Nitrogen Dioxide (NO,) and Nitrogen Oxides, Sulphur Dioxide (SO,), Particulate Matter {PMyo
and PM.s), Benzene, Poly Aromatic Hydrocarbons, Arsenic, Nickel, and Mercuyy. The
poliutants of high concern are derlved from the transport sector and include Nitrogen Dioxide
and Particulate Matter. Ambient concentrations of lead have decreased in recent years with

the introduction of unleaded petrol.

The air quality for the area within which this quarry is located (Zone Dy is presently
characterised in the EPA air quality database as ‘good’, This is a general classification for the
zone and is heavily influenced by the absence of large scale heavy industry { urban areas and
the prevailing south westerly winds. Quarrylng activities and associated activities can result in
alevated Particulate Matter concentrations and Nitrogen Dioxide concentrations at a more
1ocalised level, both from direct (quarrying, crushing etc) and indirect {transport) sources.
Wind can carry dust particles well beyond site boundaries and fine materials from jorries can

he deposited along public roads.

These poliutants can affect the health and well-being of sensitive population groups and
ncosystemns. The DoEHLG (2004) guidance document for planning authorities on quarries
znd onciflary activities notes that ‘residents living in proximity to quarries can potentially be
affecied by dust up to 0.5km from the source, although continual or severe cancems about
dust are most likely to be experienced within about 100m of the dust source (DOEHLG 2004y
Shniarly sensitive ecological communities can also be affected by air pollutants, (NOX,
opospheric ozone, dust pollution) which can impact on soil fertiity, ph and other
sevironrmenial rondilions eguired for gcological integrity,



Fashaeology: "
A designated Archaeological monument is located 400 metres west of the quarry. In addition
there are approximately 7 additional monuments 600-800 mefres south of the site. An
archaeological Impact Assessment has not been carried out at any stage during the

development of the quarry.

i

lhé quarry.

Figure 9: Archgeological Menurments in the vicinity of

Noise:
Rock is extracted by means of a rock breaker and is crushed and processed on site, The

nearest sensitive receptors are dwellings located immediately adjacent on the southern
bourdary.

Landscape:
The quarry site and sUrrounding area are classified as Rural General Deveiopment in the

current County Development Plan.

Assessment:
The most sensitive environmental areas relative to this existing quarry are considered in the

S VAL
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Lnnnilinten:
i lightof the =1 2% considered that an iLrvnnmEn e EnEgl S sTa 5
been carried out on this quarry.

In addition, given the extent of development caitied out since 1985, the exiracted area of
which measures 3.9Ha (78% of the relevant threshold for an ElA} and in particular the

intensification of the operations on site during this period, an EIA sereening should have —
carried qut on the development carried out AFTER 1 February 1980,

e

Damien Ginty. B
Executive Planner.



T &pgroprlate Assessment Screening Report i

| quarry Reference Nurber: _ErrL;%?% S}O"{‘l'::;ony Guarries, Ballintobeenig, Abhkeydorney,
As per accompanying Planning Report, It i understood that the
guarry has been substantially developed since 1985,

Description of developrment The current extraction area is understood to be approx 3.2Ha.

This gquarry was registered as part of the 5261 process and is a
Namurian sandstone {pencif} type quarry.

ls the proposed development
directiy connected with or
necessary to the nature No
conservation management of a
Natura 2000 site

e .5'._._. Lipgatdname ... -
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ceation of Quarry relative to other guarries and current SAC Natura 2000 site
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Above: Location of Quarry relative to other quarries and current SPA Natura 2000 site
designations in the area

1. Proposed development site location relative to that of Natura 2000 Sites
This quarry is located approx 5.5Km to the northeast of Tralee

Town.

Of the approx 3.2Ha quarry area, approx 1.5 Ha of this falis
within the Stack's fo Mullaghareirk Mountains, West Limerick
Hills and Mount Eagle SPA (Hen Harrier SPA). Of that 1.5Hs,
approx 0.7Ha is located outside of the guarry boundaries
demarcated as part of the $261 process.

White the $261 boundaries were demarcated before the
designation of the SPA, it is understood that an amount of this
Description of the quarry site | area (within the SPA) was quarried after the advartisement of the
location anc geographical scope | Stack's to Mullaghareirk Mountains, West Limerick Hills and
! relative to Matura 2000 sites, | Mount Eagie SPA designation on the 5" of November 2007, The
i ' particular regard fo | exact amount quarried after that date is not known.

i 2000 sites focated within

i[ o of the propesed site or | The quarry is located upstream of the Big River. The Big River
;

!

1

- the  same  water | while not designated as a Natura 2000 site, is located upstream
= ot nroposed site | of the Tralee Bay Natura 2000 sites.

The quarry is located less than 6.5Km from the Lower River
Sharinon SAC, but as it is located within the caichment of the Big
River it is not hydrologically connected fo the Lower River

Shannon system.

Other Natura 2000 sites located in the vicinity include:-

Special Area of Conservation
* Akeragh, Banna and Barrow Harbour SAC (Site Code

000332)
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F_ Prevesed dovolopraert site icooiion relative to that of Natura 2000 Sites

—

Gualifying  interests  of the
Naturs 2000 sites concerned
{i.e. the habitats and species for
which the sites are designated)
and the sites’ conssrvetion
obleciives.

|
|
!
i

+  Casflemaing Hiarbour SAC (Site Code 000343)

2000 sites located within 15Km of the guarry.

afouht Brandon SAC (Site Code 000375)
Tralee Bay and Magharees Peninsula, West to Cloghane
SAC Site Code 002070)

. Ballyseedy Wood SAC (Site Code 0021 12)

. Slieve Mish Mountains SAC (Site Code 002185)

s Magharee [stands SAC (Site Code 002261)

Special Protection Area

o Castlemaine Harbour SPA (Site Code 004029)

« Magharee Islands SPA(Site Code 004125)

« Stack's to Muilaghareirk Mountains, YWest Limerick Hills and
Mount Eagle SPA (Site Code 004161}

Dingle Peninsula SPA (004153)

Tralee Bay Complex SPA (Site Code 004188)

Kerry Head SPA (Site Code 004189)

72 @& 9

Following a review of maps and hydrological data, no other
Natura 2000 sites have been identified as being likely to be
impacled by this quarry. Particular regard was given to Natura

Full detalls on qualifying interests, selection species, special
conservation interests and sites' conservation objectives are
available at Www.hpws.ie. Tabutated information on Natura 2000
sites within or in the vicinity of Counly Kerry, including
Environmental Conditions considered necessary to support site
integrity are contained in Appendix A and B of the Habitats
Diractive Report prepared and published in support of the South
West Regional Planhing Guidelines 2010-2022 Document.

|
Key details considered to be or particular relevance to this
current report are outlined below.-

Stack's to Muliaghareirk Mountains, West Limerick Hills and
mlount Eagle SPA (004161}

Objective: To maintain or restore the favourable conservation
condition of the bird species listed as Special Conservation
Interests for this SPA:-

Hen Harrier (Circtis cyaneus) [A082] |

Tralee Bay and Magharees Peninsula, West to Cloghane |
SAC {Site Code: 002070}

Objective: To maintain or restore the favourable conservaticn
condition of the Annex | habitat(s) and/or the Annex if species for
which the SAC has been selected:-

Tetuaries 11301

fctfiats and sandilats not covered by seawater at low !
tide [1140]

Coastal lagoons {11501

Large shallow inlets and bays [1160]

Rasgfe [1170]

Lrnal vegetation of drift fines (1210}

rerennial vegetation of stony banks [1220]

Salizornia and other annuais eolonizing mud and sand
(13101

Afiantic salt meadows (Glauco—PuccineIlietaiia
maritimae) [1330]

Otter {Lutra [ufra) [1355]

Petalwort (Petatophyllum ralfsii) [1395]

Mediterranean sait meadows {Juncetalia maritimi) [1410]
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Shifiing dunes along the shoreline with Ammaphila
arenaria (white dunes) [27120] o

Fixed coastal dunes with herbaceous vegetation (grey
dunes) [2130]

Dunes with Salix repens ssp.argentea (Salix arenariae)
[2170]

Humid dune slacks [2190]

Moiinia meadows on calcareous, peaty or clavey-silt-
taden sails (Molinion caeruleae) [6410]

Alluvial forests with Alnus glutinosa and Fraxinus
exceisior (Alno-Padion, Alnjon incanae, Salicion albae)
[81E0]

Tralee Bay Complex SPA (Site Code: 004188}
Objective: To maintain or restore the favourable conservation
condition of the bird species listed as Special Conservation

Interasts for this SPA:-

Whooper Swan (Cyghus cygnus) [A038]
Light-bellied Brent Goose (Branfa bernicla hrota) [A046]
Shelduck {Tadorna tadorna) {AQ48]

Wigeon (Anas penslope} [AG50]

Teal {Anas crecca) [AD52]

Meallard (Anas platyrhynchos) [A053]

Pintail (Anas acuta) |[A054]

Scaup (Aythya mariia) [AC62]

Ovystercatcher (Haemafopus ostralegus) [A130]
Ringed Plover (Charadrius hiaticwla) [A137]
Golden Plover (Pluvialis apricaria) [A140]

Grey Plover {(Pluvialis squatarola) [A141]
Lapwing {Vanellus vaneilus) [A142]

Sanderling (Calidris alba) [A144]

Duntin (Galidris afpina) [A149]

Black-tailed Godwit (Limosa limosa) [A156]
Bar-tailed Godwit (Limosa lapponica) [A157]
Curlew (Numenius arquata) [A160]

Redshank { 7ringa fotanus) [A162]

Turnstone (Arenaria interpres) [A169]
Black-headed Gul (Chroicocephailus ridibundus) [A179]
Common Gull (Larus canus) [A182]

Wetlands

Lower River Shannon SAC {002165)
Objective: To mainfain or restore the favourable conservation

| condition of the Annex | habitat(s) and/or the Annex Il species for

|
i

3

the SAC has been selected:-

10291 Marganitifers margaritifsra

[109E5] Pelromyzon marinus

1096} Lampsira planeri

110991 Lampeira fluviatifis

£1108] Salmo safar (only in frash water)

1173} Sandbanks which are slightly covered by sea
water all the time

[1130] Estuaries

11140} Mudilats and sandflats not covered by seawater
at low fide

{1150} * Coastal lagoens

[1160] Largs shatlfow inlets and bays

11701 Reefs

[1220] Perenniai vegetation of stony banks
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coasts

[1310] Salicornia and other annuals colonizing rmud and
sand

[1330] Aflantic sait meadows {Glauco-Puccineliietalia
maritimae)

[1349] Tursiops truncatus

[1355] Lutra lutra

[1410] Mediterranean salt meadows {Juncetalia maritimi)
}3260] Water courses of piain to montane levels with the
Ranuncitlion fluitantis and Califfricho-Batrachion
vegetation

[6410] Mofinia meadows on calcarepus, peaty of
clayey-silt-laden soils (Molinion caeruleag)

[21E0] * Alluvial forests with Alfnus glutinosa and
Eraxinus excelsior {Alno-Padion, Alnion incanae,
Salicion albag)

e &

o oies _______ ——.
[1230] Vegetated sea cliffs of the Atfantic and Baliic

J

2. Specialist reports, advice and recommendations received (if any)

Brief overview of specialist
reports, advice, and
recommendations received from
NPWS / Heritage Officer |
Blodiversity Officer [ other
Specialists (where appropriate)

Exiraction  activities may

effect:

(i) Habitat jogss and /[ or
degradation

(i) Species loss, disturbance
and f or disptacement

Potential signiflcance
indicaters include!

where doubt exists, it should be

3 Coneideration of the potential for significant impacts on Natura 2000 sites, having
particular regard fo potential significance Indicators, status Information, qualifying inferests

and conservation objectives for Natura

2000 sites. In line with the precautionary principle,
agsumed that effects could be significant.

Significance will vary depending ont
- Magnitude of impact

- Type

» Extent

» Distance

= Duration

= Intensity

» Timing

» Probability

- Cumulative effects

-rer gdegradation or
caer of key  habitat

It is noted that this quary was in existence and that its $261
boundaries were permitted prior to the advertisement of the
Stack's to Mullaghareirk Mountains, West Limerick Hills and
Mount Eagle SPA designation on fhe 5" of November 2007.

However it is also understood that quarrying extended into the
SPA, and beyend the demarcated 5261 boundaries, after that
date. The exact amount In question is not known but is
understood to be less than 0.7Ha. Nevertheless, this constifutes
direct habitat loss within the SPA.

Notwithstanding the above, it is noted that the Stacks / Hen
Harrier SPA is 56,781.33 Hectares in area and is thus a farge
and extensive Natura 2000 site. It is considered that the habitat
lost, in itself, may not be of significance in this instance,
particularly as this area adjoins a quarry In existence ! permitted
prior to the SPA designation (by way of the 5261 process) and
having regard to the conservation objectives of the SPA and the
requirements of Hen Harriers. It is also noted that the quarry is
located on the fringes of the SPA.




! 3. Consideration of the potential for significant impacts on Natura 2000 gites, having

rticular regard to potential significance indicators, status information, quallfying Interests
~id conservition objectivés for Natura 2000 sites. In fine with the precavtionary principle, | .
where doubt exists, it should be as ' -

ed that effects could be significant. .
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Above: Quarry (2004 photos) and current SPA design
highlighted in red (2007 designation),

ation

e Hydrelogical disruptions
(loss of groundwater supplies,
altered run-off rates efc)

Quarrying at this location may have a localised impact on
drainage patterns in the adjoining SPA. However it is understood
that these works largely occurred before the designation of the
SPA and in any event it is considered that any such localised
hydrelogical disruption would be unlikely to significantly impact N
on the integrity of Hen Harrier Habitat within the SPA. !// .

The potential for landslides / slippages will be discussed
elsewhere in this report.

» Changes in water quality
(toxicity / chemistry, turbidity,
nutrients, silt content)

Quarry developments by their nature have the potential to impact
on water quality downstream. Suspended sediment in run-off can
have severe negative impacts on invertebrates and plant life and
on all stages of fish life {DoEHLG 2009). Contamination of waters
can also occur through spillages of fuels, detergents and other
chemicais and residues from blasting and wastewater treatment

systems.

it is noted that the closest Natura 2000 sites downstream are the
Tralee Bay Natura 2000 sites {approx 8Km downsiream). These
are estuaring / marine systems and accordingly are considered
to be less susceptible to damage by way of sediment input than
freshwater systems. Nonetheless, there is a risk of chemical
spillages arising from the quarry making their way to designated
and non designated sites downstream via surface water run-off,

While the Big River is located outside of the Tralee Bay and
Magharees Peninsula, West to Cloghane SAC’ it may constitute
key habitat for species listed for protection within that SAC. A
water pollution event, including sedimentation input from
guarrying activities, could impact on fish populations
downstream, which in turn couid indirectly impact on Otter
populations by way of reduced prey availability. Otiers are listed
for protection in the conservation objectives of the Tralee Bay
and Magharess Peninsula, West to Cloghane SAC and are
known {6 have territories which can extend for many kilometres.
Similar indirect issues could arise for birds associated with the

Tralee Bay Complex SPA. |

|

|

i Zuisiee of changes, that
may promote invasive species

| colovization {including

J infroduction, dispersal and / or

" crealion of favouiable habitat)

it is noted that quarry works at this location were regulated /
permitted by way of the SZ81 process which pre-dated ihe
Stacks / Hen Harrier SPA designation. However it is also noted
that quarrying extended into this SPA and beyond the quarry
boundaries demarcated by way of the S261 process after the
SPA was designated.

Disturbed ground {(often associated with quarrying) can create
favourable habitat for the colonisation of invasive species. If
infroduced species were to become established at this quarry — it




%. Consideration of the potential for significant impacts on Natura 2000 sites, having
-articular regard to potentlal significance indicatars,
¢ conservation objectives for

whare doubt exists, if should be assumed that effects could be significant,

status Information, qualifying interests

Natura 2000 sites. In line with the precauticnary principle,

could become a base from which they could disperse fo the
adjoining SPA, which would constitute a potential threat to
habitat quality in the SPA for Hen Harriers.

= Noise, vibration and or light
disturbance

It is naoted that quarry works at this location were regulated /
permitted by way of the $267 process which pre-dated the
Stacks / Hen Harrier SPA designation. However it is also noted
that quarrying extended into this SPA and beyond the guarry
poundaries demarcated by way of the $261 process after the

SPA was designated.

Quarrying activities could disturb Hen Harriers in the area by way
of noise, vibration and or light disturbances associated with
quarrying acfivities. Any such disturbance could reduce the
quality of the surrounding SPA far Hen Harriers.

s Movement related
disturbances, including
increased access o / within
ecologically sensiive areas
(human, traffic, machinery efc)

While It is noted that no Natura 2000 sites are located between
the quarry and the National Road Network in this instance,
quarrying operations / works at this location are likely to increase
access to / within the SPA ~ which could disturb Hen Harrier

activity.

e Dust

Given the proximity of the quarry to the Hen Harrier SPA, the
potential exists for dust poilution to be blown from the quarry to
the SPA. It is noted however that penmitied quarry works at this
location pre-date the SPA designation. In addition, it is noted that
ho particular habitat is protected by way of the SPA designation.

Overall, significant impacts are not considered ta be likely having
reaard to the nature conservation objectives of the SPA.

< Landslides and collapses

Peat subsoils are located in the area. Given the scale of the
quarry and its location upstream of the Tralee Bay Natura 2000
sites and its proximity to same, it is considered that slope stability
warrants further consideration in this instance.

Slope slippage couid impact on water quality downstream and
habitat guality within the Stacks / Hen Harrier SPA.

o Other potential indicators

j
|
!
|
i
]
i
¢

= Interactive / cumulative / in

sornbination Impacts  including

potential ciimate change

wapacts and those with other
2y g

plans oo o

tanl

| the quality of habitat within the SPA. It

It is noted that there are a number of existing and proposed rural
type developments in the area.

There are also a number of quarries located within the wider
Tralee Bay Catchment and in the vicinity of the Stacks / Hen
Harrier SPA. This is one of the larger ones.

it is understood that any future quarrying activities at this
location, beyond those pemmitted by way of the S261 process
raquire Planning Permission — this reduces the likelihood of
harmful Interactive / cumulative / in cambination impacts.

This report has highlighted a number of areas where guarry
works could have impacted on Hen Harrier behaviour o reduced i
is considered that by
themselves these factors may not be of significance, however
cumulatively significant effects cannot be ruled out.

This quarry is in part located within the Stack’s to Mulfaghareirk

Mountains, West Limerick Hills and Mount Eagle {Hen Harrier)
SPA and is upstream of the Tralee Bay Natura 2000 Sites. The |
quarry is thus lcceted in a sensitive area from a Nature

Conservation perspective.

Quarry operations at this iocation could impact on the water
quality of watercourses downsiream, including those within the |
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v Consideration of the potential for significant impacts on Natura 2000 sites, having
-articular regard to potential significance Indicators, status information, qualifying interests
-+d congervation objectives for Natura 2000 sites. In line with the precautionary principle,

! where doubt exists, it should be assurmed that effacts could be si nificant.

|
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Tralee Bay Natura 2000 sites and could disturb Hen Barmiers or
result in Habitat loss / degradation within the Stacks / Hen Harrier

SPA.

it is understood that for the most part quarrying activities at this
location pre-date the Hen Harrier SPA designation irr November
2007. However It is aiso understood that the footprint of the
guarry extended info the SPA since its establishment on the 5"
of November 2007 and that part of this quarried area is outside of
the boundaries demarcated by way of the S261 process. The
exact amount quarried after that date is not known.

4. Determination of which species and habitats could be significantly affected by the
activities

The quarry site is located in a sensitive area from a nature conservation point of view, within the
Stack’s to Mullaghareirk Mountains, West Limerick Hills and Mount Eagle (Hen Harrier) SPA and

upstream of the Tralee Bay Natura 2000 Sites.

Adequate water quality is considered to be an environmental condition required for ecological
integrity in the Tralee Bay and Magharees Peninsula, West to Cloghane SAC (Site Code: 002070)
and the Tralee Bay Complex SPA (Site Code: 004188) Natura 2000 Sites —which contain water
dependent habitats and species, such as Otters. A water pollution event arising from quarrying
activities at this location could impact on water quality within these sites — which could reduce
habitat quality / prey availability. In addition the Big River, which is located downstream of the quarry
and which ultimately discharges into Trajee Bay, potentiaily constitutes key habitat for otters listed
for protection in the conservation objectives of the Tralee Bay and Magharees Peninsula, West to
Cloghane SAC. Accordingly, degradation of the water / habitat quality within the Big River could also
potentially indirectly impact on the conservation objectives of that Natura 2000 site.

This report has also highlighted a number of areas where quarry works could have impacted ors Hen
Harrier behaviour or reduced the quality of habitat within the SPA. These include direct habitat loss
assoclated with quarrying works as well as potential disturbance associated with guarrying activities
{movement related disturbance and noise, vibration and or light related disturbance). It is considered
that by themselves these factors may not be of significance to the nature conservation objectives,
however cumuiatively significant effects cannot be risled out. In addition, it is considered that the
potential for slope faifure also warrants further consideration given the peat sub-soils in the area, the
scale of the quarry and to the conservation objectives of the Tralee Bay Natura 2000 Sites (located
downstream) and of the Stacks / Hen Harrier SPA (within which the quarry is partly iocated).

Based on the information available it is considerad that an Appropriate Assessment ought to have
been carried out in order to rule out potential for significant impacts.

5. Conclusion and recommendation

Based on the foregoing, it is considered that the potential for significant effects to Natura 2000 sites
cannct he uled out and therefore that a Stage Il Appropriate Assessment is required in this
instance,

| Cun-pleted by i_Eoin Kelleher, Planning Department 25/07/2012
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KERRY COUNTY COUNCIL
Section 261A P & D Acts 2000 - 2012

PLANNING REPORT

Ref No:

EUQY045

Owner / operator:

O'Mahony's

Landowner:

Ballintobeenig, Abbeydorney.

| Grid Ref:

X:88,332  Y:118,941

Quarry Address:

Ballintobeenig, Abbeydomey.
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$ite locstion and description:
The existing quary & located on the Southern slope of Stacks Mountain. The existing

tandecape surrcunding the gquarry consists of upland peat, upland grazing and at stightly
lower contour levels, grassland. There area approximately 18 (No.) dwellings witirin 500

metres of the quarry.

guerry type | descriptioe

The Cuarry is & sendstone guary. Agoregate & =ilii.lad by B iios Ll B ¥ il
on site. There is no weighbridge or wheel wash serving ine quarry. There are no dust
suppression measures vithin the guarry. Excavation / extrantion has rameinsd gbove fthe
greund water table, There are no gilt ponds serving the quarry surfaced waters flow towards

ihe western comner of the guarry.



Planning History:

Section 281;

This quarry was registered in accordance section 261 of the Planning -
2000. Conditions were imposed on its operation under section 261 (8).

i
3

Enfoicement: :
A warning letter was issued regarding the non-compliance with conditions imposed -+

section 261 (6). The owner f operator subseqguently complied with seme, Case closed.

Reports:
1. Damien Ginty,
Executive Planner.
ElA screening repor,

2. Mr. Ecin Kelleher.
Executive Planner.
AA screening report.

Submissions / Observations:
1. Cadogan O’Regan Solicitors,
22 Denny Street,
Tralee,
On behalf of a client.

Submissions and observations noted.



Netermination under Section 261A, (2) (a)

fssesswment: . _
From an analysis of the aerial photos on file, dated 1995, 2000, 2006 and the survey carried

out on the 22™ of October 2011, | am satisfied that this quarry has been substantially
developed since 1888,

| am also satisfied fhat the development carried out within this quarry has NOT been
undertaken under pre-1964 authorisation.

in accordance with the EIA screening report an ElA was necessary on the development
carried out AFTER the 1% of February 1990 within this quary.

In accordance with the EIA screening report a defermination as fo whetheiq an EIA is required
is necessary with respect to the development carried out AFTER the 1% of February 1990
within this guarry.

In accordance with the AA screening report an AA was necessary on the development carried
aut AFTER the 26" of February 1997 within this quarry.

Determination under Section 261A, {2) (a):
In addition to the Assessment above AND having regard to:
The submission{s) received,
Information submitted under section 261,
Other relevant information on the planning register,
o Other relevant information obtained by Enforcement action,
The provisions of the Development Plan,
o The provisions Environmental impact Assessment Directive,
The provisions Habitats Directive,
o The provisions of the Planning & Development Acts and the Planning & Development
Regulations,
o Other relevant information,

i is considered that:
)  Developmentwas carried out after 04/02/90 which required an EIA, but such an

assessment was not carried out.

fi}  Development was carried out after 01/02/90 which required a determination as to
whether 2n EIA was required, but such a determination was not carried out.

(iij Development was carried out after 26/02/97 which required an AA, but such an

assessment was not carried out

otz



Recommendation in relation to decision under Section 261A
(3), (4) & (9)

Assessment (decision):
There is NO Planning Permission pertaining to this site authorising a Quarry since 1%

Qctober 1964,

of

This guarry was registered under Section 261 of the Planning and Development Act 2000.
Conditions were imposed on its operation in accordance with Section 261 (6).

Decision:
Having regard to the submission(s) received, informaton submitted under section 281, other

relevant information on the planning register, other relevant information obtained by
Enforcement action and any other relevant information, It is considered that:

(i)-  The quarry commenced operation before 1* October 1964, and
(i) The requirements in relation to registration under section 261 were

fulfiled,

Therefore a notice shouid be issued to the owner / operator under section 261A (3} directing
them to make an application for Substitute Consent under Section 177E of the Planning and

Development Acts 2000-2010.

LA

Damien Ginty.
Executive Planner.




Recommendation

Recommendation:

i is recommended that 2 notice be issued under section 261A (3} directing the owner /
eperator to make an application for Substitute Consent under Section 177E of the Planning
and Development Acts 2000-2012, with such an application to be accompenied by a
Remedial EIS and a Remedial NIS for the following reasons:

Reasons far the determination under Section 261A, (2} (a):

1. The examination carried out bg the Planning Authority concluded that development
works carried out after the 17 February 1960 would be likely to have significant
effects on the environment. Therefore it is considered that an Enviranmental Impact

Assessment (EIA) is required in this instance.

2 The examination carried out by the Planning Authority concluded that the need for an
Environmental impact Assessment (ElA) could not be tuled out in respect of
development works carried out after the 1% February 1990, without the carrying out of
a substantial screening assessment. Therefore it is considered that a determination

as to whether an EIA is necessary is required in this instance.

3. The examination carried out by‘the Planning Authority was unable to rule out the
potential for significant effects fo Natura 2000 sites in respect of development works
cartied out after the 2@t February 1997. Therefore it is considered that an

Appropriate Assessment (AA) is required in this instance.

Reascus for the decision under Section 261A, (3):

1. The Planning Authority is satisfled that the quarry commenced operation before '
Ociober 1984, and the requirements in relation to registration under section 261 were

fulfilled.

Damien Ginty. “DM

Execufive Planner,
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KERRY COUNTY COUNCIL

PLANNING AND DEVELOPMENT ACTS, 2000 TO 2012

SECTION 261A(3)a) NOTICE

Quarry Reg. No.: EUQY045
Quarry Owner: John O’Mahony, Leath East, Tralee, Co. Kerry

Quarry Operator: Caroline O*Mahoney, Ballintobeenig, Abbeydorney, Co.
Kerry

Quarry Location:  Ballintobeenig, Abbeydorney, Co. Kerry

WHEREAS Kerry County Council has examined the above quarry in accordance
with Section 261A of the Planning and Development Acts 2000-2012;

AND WHEREAS Kerry County Council, in considering this determination and
decision, had regard particularly to —

(a) Section 261A of the Planning and Development Acts, 2000-2012

(b) All relevant information available to it including any submissions or observations
received by the authority not later than 6 weeks after the date of the publication of the
notice under Section 261 A(1){a)

(¢) Any information submitted to the authority in relation to the registration of the
quarry under section 261,

(d) Any relevant information on the planning register;

() Any relevant information obtained by the planning authority in an enforcement
action relating to the quarry;

(f) Any other relevant information.

AND WHEREAS Kerry County Council hereby determines — In accordance with
Section 261 A(2)z) that:

(i) Development was carried out after 1 February 1990, which would have required,
having regard to the Environmental Impact Assessment Directive, an environmental
impact assessment and such an assessment was not catried out,

and

(if)

Development was carried out after 1 February 1990 which would have required,
having regard to the Environmental Impact Assessment Directive, a determination as
to whether an environmental impact assessment was required, and such determination
was not made.



and
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(i) Development was carried out after 26 February 1997, which would have required,
having regard to the Habitats Directive, an appropriate assessment, and such an
assessment was not carried out.

Reasons:

1. The examination carried out by the Planning Authority concluded that

development works carried out after the 1¥ February 1990 would be likely to
bave significant effects on the environment. Therefore it is considered that an
Environmental Impact Assessment (EIA) is required in this instance.

The examination carried out by the Planning Authority concluded that the
need for an Environmental Impact Assessment (EIA) could not be ruled out in
respect of development works carried out after the 1% February 1990, without
the carrying out of a substantial screening assessment. Therefore it is
considered that a determination as to whether an EIA is necessary is required
in this instance.

. The examination carried out by the Planning Authority was unable to rule out

the potential for significant effects to Natura 2000 sites in respect of
development works carried out after the 26" February 1997. Therefore it is
considered that an Appropriate Assessment (AA) is required in this instance.

AND WHEREAS Kerry County Council, hereby decides — In accordance with
Section 261A(3)(a) that:

(i) The quarry commenced operation before 1 October 1964

and

(i1} The requirements in relation to registration under section 261 were fulfilled

Reasons:

1. The Planning Authority is satisfied that the quarry commenced operation

before 1* October 1964, and the requirements in relation to registration under
section 261 were fulfilled.
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You are therefore directed to apply o An Bord Pleandla, 64 Marlborough Street,
Dublin 1 for Substitute Consent in respect of the quarry nnder seetion 177E with
a remedial environmental impact statement and 2 remedial natura impact
statement in accordance with the determination of the planning anthority under
subsection (2)(a) not later than 12 weeks after the date of this notice, or such
forther period as the Board may allow.

You may apply to the An Bord Pleandla, not later than 21 days after the date of
this notice, for a review of the determination of the planning authority under
subsection 2(a) or the decision of the planning awthorify under paragraph 3(a).
No fee in relation to either application for a review shall be payable.

Referral of this notice to An Bord Pleandla for review, within the time permitted, by
the person to whom this notice is issued, or by any other person entitled to be given a
copy of the notice, will have the effect of suspending the operation of the notice until
the review is disposed of by the Board.

Dated : 03 August 2012

he A

Joan McCarth

Senior Executive Offi
Planning Department
Kerry County Council



Appendix 3 — Section 177C Documents



An Bord Pleanala

PLANNING AND DEVELOPMENT ACTS 2000 TO 2013
Kerry County

An Bord Pleanala Reference Number: 08.LS.0011

APPLICATION FOR LEAVE TO APPLY FOR SUBSTITUTE CONSENT by
John O’Mahony, who is the owner/operator of the quarry, care of Malachy
Walsh and Partners of Reen Point, Blennerville, Tralee, County Kerry.

DEVELOPMENT: Quarry at Ballintobeenig, Abbeydorney, County Kerry.

DECISION

REFUSE leave to apply for substitute consent under section 177D (4) of
the Planning and Development Act, 2000, as inserted by section 57 of
the Planning and Development (Amendment) Act 2010 based on the
reasons and considerations set out below.

MATTERS CONSIDERED

In making its decision, the Board had regard to those matters to which, by
vitue of the Planning and Development Acts and Regulations made
thereunder, it was required to have regard. Such matters included any
submissions and observations received by it in accordance with statutory
provisions.
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REASONS AND CONSIDERATIONS

Having regard to the scale of the overall quarry and its extraction area, the
rate and extent to which it expanded, the nature and intensity of the
excavation and processing activities on this site, the evidence of significant
localised impacts on the environment, the location of the quarry parily within
the Stack's to Mullaghareirk Mountains, West Limerick Hills and Mount Eagle
Special Protection Area (Site Code 004161), and the expansion of the quarry
partly within that Special Protection Area after the date of the notification of
this European Site, the Board is satisfied that an environmental impact
assessment and an Appropriate Assessment were and are required.

in coming to its decision that exceptional circumstances do not exist in respect
of the subject quarry, and to refuse leave to apply for substitute consent, the
Board had regard to the provisions of Section 177D(2) of the Planning and
Development Act, 2000, as amended, to the notice issued by the planning
authority in accordance with the provisions of Section 261A(3)(a) of the
Planning and Development Act 2000, as amended, which directed that an
application for Substitute Consent be made to An Bord Pleanala, and to the
failure of the applicant to comply with the requirements of that notice. The
Board concluded that exceptional circumstances have not been ideniified
such that it would be appropriate to permit the regularisation of the
development by permitting an application for substitute consent.

Member of An Bord Pleanala
duly authorised to authenticate
the seal of the Board.

Dated this day of 2014.
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AnBordPleanala

Ir

Board Direction

Ref: 08LS.0011

The submissions on this file and the Inspecior's report were considered at a
meeting of all available Board members held on 28" January 2014. The Board
decided by a majority of 4:2, generally in accordance with the recommendation of
the Inspector, and in accordance with the draft reasons and considerations set out
below, that:

() an environmental impact assessment and an Appropriate Assessment were
and are required, and

(i  exceptional circumstances do not exist in the subjeci case, whereby it would
be appropriate to permit the opportunity for regularisation of the development
by permitting an application for substitute consent, and,

the Board, therefore, decided to refuse leave to apply for substitute consent.
REASONS AND CONSIDERATIONS

Having regard to the overall scale of the overall quarry and iis extraction area, the
rate and extent to which it expanded, the nature and intensity of the excavation and
processing activities on this site, the evidence of significant localised impacts on
the environment, the location of the quarry partly within the Stack's to Mullaghareirk
Mountains, West Limerick Hills and Mount Eagle Special Protection Area (Site
Code 004161), and the expansion of the quarry partly within that SPA after the date
of the notification of this European Site, the Board is satisfied that an environmental
impact assessment and an Appropriate Assessment were and are required.

In coming to its decision that exceptional circumstances do not exist in respect of
the subject quarry, and to refuse leave to apply for substitute consent, the Board
had regard to the provisions of Section 177D(2) of the Planning and Development
Act, 2000 (as amended), and to the notice issued by the Planning Authority in
accordance with the provisions of Section 261A(3){a) of the Planning and
Development Act 2000, as amended, which directed thai an application for
Substitute Consent made to An Bord Pleanala, and to the failure of the applicant to
comply with that the requirements of that notice. The Board concluded ihat
exceptional circumstances have not been identified such that it would be
appropriate io permit the regularisation of the development by permitting an
application for substitute consent.

Note:

The Board noted the provisions of Section 261A(18) of the Planning and
Development Act, 2000 (as amended), and was satisfied that its requirements had
been met.

Board Member: Date: 3" April 2014
Fiocnna O’ Regan




An Bord Pleanala

A u

Inspector’s Report

APPLICATION FOR LEAVE TO APPLY FOR SUBSTITUTE CONSENT

Board Reference:

Planning Authority:

Applicant:

Site Inspection:

Inspector:

08.L.S.0011

Kerry County Council

O’'Mahoney's Quarry
Ballintobeenig,
Abbeydorney,
County Kerry

10 January, 2014.

B. Wyse.

PL.LS.08.0011
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1.0

1.1

1.2

2.0

2.1

2.2

23

24

INTRODUCTION

This is an application for leave to apply for substitute conseni is respect of a
quarry under section 177C(2)(b) of the Act, i.e. the applicant is of the opinion that
exceptional circumstances exist that should permit an application for substitute
consent.

The Board will note that, while the quarry in question was subject to the section
261A process (see Section 4.3 below), amendments to the Act under S.I. No.
246/2012 - European Union (EIA and Habitats) Regulations, 2012, inserting new
subsections {16) to (19) into section 261A, expressly provide for the making of this
type of application after 15™ August, 2012 in respect of such a quarry.

THE APPLICATION

The application is submitted by Malachy Walsh and Partners, Engineering and
Environmental Consultants, on behalf of O'Mahoney’s Quarry at Ballintobeenig,
Abbeydorney, County Kerry.

The application is stated to be submitted under section 177C{2)(b) and to allow for
completion of the remedial EIS and NIS for the quarry.

It is stated that the direction to undertake and complete an EIS within 12 weeks
from 3™ August, 2012 was not practical, particularly in relation to the adjacent SPA
where an assessment of bird activity would need to be undertaken. It is stated that
the appropriate methodology is to assess the habitat within and adjacent to the
site for both winter and summer activity and thus complete the EIS.

The main grounds underpinning the application are summarised as follows:

e The quarry has operated in a safe and compliant manner from an
environmental perspective.

¢ The operator has complied fully with the previous 261 registration process and
subsequent directions from KCC.

» The operator wants io complete the remedial EIS and NIS and bring his quarry
within a compliant status and co-operate with KCC as he has done previously.

« A quarry has existed at this location going back in historical time.
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* A quarry has operated at this location pre-1964 and this has been
acknowledged by KCC. Accordingly the operator considers that the facility had
planning staius and was authorised, but acknowledges that there was an
expansion.

» Thereis a planning precedent for quarrying at this location.

» There have been no environmental events, issues or environmental impacts
thus far, that can be identified from examination of the records and planning
files.

* Any potential issues can be managed by a good management system, on site.

* There can be no further encroachment within the SPA area, given slope and
the depth of excavated face.

* The habitat within the SPA and within the operator's ownership has been
mainly used for agricultural dairy farming and is not pristine habitat in terms of
possible use for species within the SPA conservation objectives. This is not a
sensitive site in terms of habitat or species. The surrounding lands are being
used for agricultural or planting of coniferous forest and do not have optimal
ecoiogical value.

e The site has received no attention from NPWS or iFl in terms of environmental
impacts, nuisance or implications for the SPA.

* A focussed remedial EIS can be prepared to deal with scoped and relevant
topics and mitigation can be put in place to deal with any negative impacts that
could have arisen due to the quarry operations post 1990.

* There is sufficient spoil on site to undertaken remedial measures on portions
of the quarry and the remainder of the lands to the north of the quarry could be
managed as part of an ecological or habitat restoration plan to the benefit of
species that may frequent the SPA.

* No hazardous activities on site pose a risk to habitat or human environment.

» Potential impact on any watercourses with important status is minimal as there
are no direct pathways off site and the distance to same is several kilometres.

» Nuisance elements such as dust, noise or traffic can be managed by
condition.
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3.0

3.1

32

3.3

3.4

35

3.6

o A remediation plan can be developed to address permanent effects on the
ground and topography and can include habitat restoration and management
measures that can enhance the lands in terms of ecology and wildiife use
once the quarry has ceased operations. An agreed quarry life and phased
remediation plan can be developed to achieve this.

It is also indicated that in the event of a positive outcome the applicants would like
to agree a timescale to complete their studies, EIS and NIS.

THE QUARRY

The subject quarry is located approximately 5.5 kilometres north-east of Tralee at
the western edge of the Stacks Mountains (see OS 1:50,000 extract).

The drawings provided with the leave request, survey date 22/10/2011, indicate
an extraction area of approximately 3.46 hectares within an overall landholding of
approximately 13.16 hectares. They also indicate the extraction area extended
beyond the Section 261 Registration boundary to the extent of 0.69ha.

The attached Google Earth aerial photograph, image date 27/3/2012, indicates
further expansion of the exiraction area (in the area indicated). This was
confirmed on inspection and it appears that some further extraction eastwards has
more recently occurred.

I will also be noted from the Google Earih image that the total area of disturbed
ground, where topsoil has been cleared/pushed back, extends west, north and
east beyond the extraction area.

The quarry, which is active, is for shale and sandstone. Excavation is by
digger/rock breaker and activities comprise primary crushing/sorting/screening.
There is no washing of aggregate, no wheelwash and no weighbridge. There is
no evident breach of the water table.

Surface water runoff occurs generally from the higher ground o the rear in a
wesl/south west direction. At the time of inspection, which was during/following a
period of significant rainfall, three discharges were particularly noted (see attached
aerial photograph). The first comprised runoff down the concreted access road to
the entrance where it was intercepted by a drain across the entrance, and
channelled to the roadside drain running east-west. The water contained a
considerable amount of sediment. The second comprised a considerable area of
surface water ponding within the lower, older excavated area close to the road
frontage. Again sediment was clearly evident. The third comprised a constructed

PL08.LS.0011 An Bord Pleandla Page 4 of 15
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3.8

4.0

41

411

outlet from the main working area of the quarry south and westwards o a drain
that is piped under the public road, as indicated, discharging to a field drain that
appears to run generally southwestwards. The volume of water discharging was
significant and it was heavy in sediment. It appears likely that this stream
eventually discharges to the Big River that runs through Tralee, joining the River
l.ee and ultimately discharging to Tralee Bay (see O.S. map).

There is a significant amount of housing in the immediate vicinity and also in the
wider area generally. Otherwise the surrounding lands are generally agricultural
with open bogland and forestry extending over the higher ground to the north.

The quarry is served by a minor, third class road, carriageway width approximately
3-4 metres. The surface condition appears generaily good.

PLANNING HISTORY

P.A. Ref. 0Y045 — S.261 Registration
(copy file in file pouch)

By decision dated 20" April, 2007 47 no. conditions imposed on the quarry
development under section 261(6)(a)(i).

Conditions included:
2. Quarry to cease operation 25 years from date of order.

3. Quarry excavations and related activities to be carried out only within area
outlined yellow on attached map.

4, Activities restricted to quarrying, primary crushing and screening only.

6. No excavation/ancillary works within 50 metres of any private dwelling plot
{not associated with quarry owner/operator) or within 50 metres of the
public road.

. Truck traffic counter.

10.  No dewatering of extraction workings.

11.  Surface water drainage arrangements.

14/16. Noise levels, monitoring if certain extraction rates exceeded.
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'1I'5‘?l1 ! Dust levels, monitoring if certain extraction rates exceeded, control during
dry weather.

16.  Water quality monitoring.

20/21. Wheelwash required if certain extraction rates exceeded.

28. No contaminated water to be discharged off site.

29. Anydischarge to a watercourse to be subject to licence.

31.  Bunding fo any fanks.

40. No blasting permitted.

41.  Landscaping/restoration plan.

43, Environmental Management System (EMS) required if certain extraction
rates exceeded.

45.  Environmental Audit Report required.
4.2 P.A. Rel. U380/08 — Enforcement
(copy file in file pouch)

4.2.1 This file was opened on foot of issues arising in relation to compliance with
conditions imposed under the 5.261 Registration process.

422 A Warning Letter issued on 21 October, 2008 with reference to a number of
conditions.

4.2.3 Following the taking of specified measures by the quarry owner/operator and the
submission of information as requested the file was formally closed — letter to
quarry owner/operator dated 12" May, 2010 refers.

43 P.A Ref. EUQY 045 - S.261A
{copy on file)

4.3.1 The P.A. Section 261A(3}{a) Notice, dated 3™ August, 2012, included the
following:
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* Kerry County Council hereby determines — In accordance with Section
261A(2)(a) that:

(i) Development was carried out after 15 February, 1990 which would
have required, having regard to the Environmental Impact Assessment
Directive, an environmental impact assessment and such an
assessment was not carried out.

(i)  Development was carried out after 1% February, 1990 which would
have required, having regard to the Environmental Impact Assessment
Directive, a determination as to whether an environmental impact
assessment was required, and such determination was not made.

and

(i) Development was carried out after 26" February 1997, which would
have required, having regard to the Habitats Directive, an appropriate
assessment, and such an assessment was not carried out.

Reasons:

1. The examination carried out by the Planning Authority conciuded that
development works carried out after the 1% February, 1990 would be likely
to have significant effects on the environment. Therefore it is considered
that an Environmental Impact Assessment (EIA) is required in this instance.

2. The examination carried out by the Planning Authority concluded that the
need for an Environmental Impact Assessment (EIA) could not be ruled out
in respect of development works carried out after the 1% February 1990,
without the carrying out of a substantial screening assessment. Therefore it
is considered that a defermination as to whether an EIS is necessary is
required in this instance.

3. The examination carried out by the Planning Authority was unable to rule
out the potential for significant effects to Natura 2000 sites in respect of
development works carried out after the 26™ February, 1997. Therefore it is
considered that an Appropriate Assessment (AA)} is required in this
instance.
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4.4

4.4.1

4.5

4.5.1

4.6

4.6.1

4.7

)

e Kerry County Council, hereby decides — In accordance with Section
261A(3)(a) that:

(i) The quarry commenced operation before 1% October, 1964
and

(ii) The requirements in relation to registration under section 261 were
fulfilled.
Reasons:

1. The Planning Authority is satisfied that the quarry commenced operation
before 1% Qctober 1964, and the requirements in relation to registration
under section 261 were fulfilled.

» Direction to apply to An Bord Pleanéla in respect of the quarry under section
177E with a remedial environmental impact statement and a remedial natura
impact statement not later than 12 weeks after the date of this notice, or such
further period as the Board may allow.

ABP Letter dated 7" November, 2012

This is the letter notifying the Planning Authority that no application for substitute
consent had been received and advising that the last day for receiving such an
application was 26™ October, 2012.

ABP Refs. SH08.0101 and Si080019
(copies attached)

These refer to requesis for an extension of time and a pre-application meeting
respectively. They were deemed invalid as they were received late by the Board
on 8" November, 2012.

ABP Rei. LS08.0010
{copy attached})

Application for leave to apply for substitute consent received on 24™ Decembet,
2012. This was deemed invalid as it was not accompanied by the appropriate fee.

Planning Authority Letter dated 26" November, 2013.

Includes:
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» Confirmation that an Enforcement Notice was not yet served following the
expiry of the period within which a substitute consent application should have
been made.

* Indication that quarrying/extraction has taken place on the site between
September and November 2013.

5.0 THE DEVELOPMENT PLAN/NATURAL HERITAGE DESIGNATIONS
5.1 Kerry County Development Plan 2009-2015

5.1.1 Quarry is located in ‘Rural General’ area (parag. 12.2.9).

5.1.2 Relevant objectives in relation to the extractive industry sector are:

NR 7-5 The supply of aggregates
Facilitate the development of the extractive industry and seek to
ensure the ongoing availability of an adequate supply of aggregates
for the construction industry.

NR 7-6 Environmental Impacts
Minimise the adverse effects on the environment and the local
community associated with aggregate extraction, processing,
~delivery and associated concrete production.

NR 7-7 Location
Ensure that quarrying and mining does not occur in areas where the
visual or other impacts of such works would adversely injure the
amenities of the area or create significant adverse effects on the
road network in the area.

NR 7-8 Extraction
Promote the appropriate development of aggregate extraction in
peripheral areas of the County.

5.2  Natural Heritage Designations

5.2.1 The Stacks’s to Mullaghareirk Mountains, West Limerick Hills and Mount
Eagle Special Protection Area (SPA) — Site Code 004161 (see attached maps,
Conservation Objectives and other documentation). As indicated the quarry
extends into this site.
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5.2,2

5.2.3

6.0

6.1

6.1.1

6.1.2

)

Tralee Bay and Magharees Peninsula, West to Cloghane Special Area of
Conservation {(SAC) - Site Code 002070 (see attached maps, Conservation
Objectives and other documentation). Tralee Bay is approximately 10 kilometres
to the south west of the quarry site.

Tralee Bay Complex Special Protection Area (SPA) — Site Code 004188 (see
attached maps, Conservation Objectives and other documentation).

ASSESSMENT
Introduction

Section 177D(1) of the Act specifies that the Board can only grant leave to apply
for substitute consent in respect of an application under section 177C where it is
satisfied that an environmental impact assessment, a determination as to whether
an environmental impact assessment is required, or an appropriate assessment
was of is required in respect of the development concerned and where it is further
satisfied that exceptional circumstances exist such that the Board considers it
appropriate to permit the opportunity for regularisation of the development by
permitting an application for substitute consent.

Section 177D(2) provides that in considering whether exceptional circumstances
exist the Board must have regard to the following:

(a)  whether regularisation of the development concerned would circumvent the
purpose and objectives of the Environmental Impact Assessment Directive
or the Habitats Directive;

(b)  whether the applicant had or could reasonably have had a belief that the
development was not unauthorised;

(c)  whether the ability to carry out an assessment of the environmental impacts
of the development for the purpose of an environmental impact assessment
or an appropriate assessment and to provide for public participation in such
an assessment has been substantially impaired;

(d) the actual or likely significant effects on the environment or adverse effects
on the integrity of a European site resulting from the carrying out or
continuation of the development;

(e)  the extent to which significant effects on the environment or adverse effects
on the integrity of a European site can be remediated;
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6.2

6.2.1

6.3

6.3.1

6.3.2

{f) whether the applicant has complied with previous planning permissions
granted or has previously carried out an unauthorised development;

(@)  such other matters as the Board considers relevant.

Qualifying Development

It follows from the Determination made by the Planning Authority under Section
261A(2)(a) [see section 4.3.1 above] that the subject quarry is one where an
environmental impact statement, a determination as to whether an environmental
impact assessment is required and an appropriate assessment was/is required in
respect of the development concerned. The subject quarry, therefore, does
potentially qualify for leave to apply for substitute consent.

Exceptional Circumstances

Taking each of the tests set down in section 177D(2) in turn | would comment as
follows.

Would regularisation of the development concerned circumvent the purpose
and objectives of the Environmental Impact Assessment Directive or the
Habitats Directive?

6.3.2.1Given the considerable lapse of time in this case between the 26 October 2012,

6.3.3

6.3.3.1

the date on which a substitute consent application shouid originaily have been
lodged te the Board, and the lodgement date of the subject application for leave to
apply for substitute consent, 12 September 2013, and the considerable lapse of
time since the first application for leave to apply for substitute consent, lodged 24
December 2012, and which was deemed invalid due to a failure to lodge the
appropriate fee, and the continuation of quarrying at the site in the intervening
period, including an apparent further expansion of the extraction area eastwards
and immediately adjacent to the SPA, | would find it difficult to conclude that
regularisation of the development at this point would not circumvent the purpose
and objectives of these Directives. In this connection | would note that the purpose
and objectives of the directives are fundamentally predicated on prior assessment
of development proposals.

Whether the applicant had or could reasonably have had a belief that the
development was not unauthorised

It is evident on the basis of the drawings submitted with this application survey
date 22 October 2011, and which were before the Planning Authority for the
purposes of the Section 261A process (see reference in the Planning Report
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6.3.3.2

6.3.3.3

6.3.4

6.3.4.1

6.3.5

6.3.5.1

6.3.5.2

6.3.5.3

P

under Determination Assessment), that the quarry had at that stage expanded
substantially beyond the Section 261 boundary and in contravention of Condition 3
imposed on the operation of the quarry as part of that process (see section 4.1.1
above).

By reference to Section 261(6)(aa), Planning and Development Act 2000, as
amended, failure to comply with conditions imposed under Section 261 {6)(i)
renders the quarry unauthorised.

Having regard to this and the considerable lapse of time since, during which the
quarry has remained active and expanded further, and notwithstanding the failure
of the Planning Authority to issue an Enforcement Notice following the expiry of
the initial period within which a substitute consent application should have been
made {see Section 4.7 above), | consider that it could not be concluded that the
applicant had or could reasonably have had a belief that the development was not
unauthorised.

Whether the ability to carry out an assessment of the environmental impacts
of the development for the purpose of an environmental impact assessment
or an appropriate assessment and to provide for public participation in such
an assessment has been substantially impaired.

| do not consider that the ability to carry out the relevant assessmenis or {0
provide for public participation has been substantially impaired.

The actual or likely significant effects on the environment or adverse effects
on the integrity of a European site resulting from the carrying out or
continuation of the development.

Detailed assessments in relation to these matters were carried out by the Planning
Authority as part of the Section 261A process — see EIA Screening Report and AA
Screening Report on file.

In relation to EIA | would refer the Board, in particular, to the summary table
towards the end of the report. | would note, in particular, the references to the
issues of; habitat loss within the adjacent SPA; the significant number of adjacent
residences: the linkage to the Tralee Bay SAC and shell fish habitat; and potential
for peat slippage associated with disturbance to upland blanket peat.

In relation to AA | would refer the Board, in particular, to Section 4 of the report. |
would note, in particular, the sensitivity of the quarry site by reference io the
adjacent SPA, noting that the quarry is located partly within this SPA, and its
location upstream of the Tralee Bay Natura 2000 sites.
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6.3.5.4

6.3.5.5

6.3.6

6.3.6.1

6.3.7

6.3.7.1

6.3.8

6.3.8.1

6.3.9

6.3.9.1

In relation to the adjacent SPA issues arise in relation to effects on the Hen
Harrier, the subject of the Conservation Objective for the site. These include,
direct habitat loss; potential disturbance; and the potential for peat slope fallure.

In relation to the Tralee Bay Natura 2000 sites the ceniral issue relates to potential
effects on water quality resuiting from the direct hydrologica! connection (see
Section 3.6 above). Adequate water quality is an essential environmental
condition within the Naiura sites which contain water dependent habitats and
species and which are the subject of the Conservation Objectives for the sites.

The extent to which significant effects on the environment or adverse effects
on the integrity of a European site can be remediated.

Any conclusive comment on this matier would require that the necessary
environmental and appropriate assessments be carried out. However, having
regard to section 6.3.5 above | would be of the view that it is likely that significant
effects that have arisen could be satisfactorily remediated in this case. Measures
are likely to include curtailing any further significant lateral expansion of the
quarry; landscaping/restoration works; and the installation of a water management
system to address, in particular, the issue of surface water drainage and discharge
from the site.

Whether the applicant has complied with previous planning permissions
granted or has previously carried out an unauthorised development.

Though not a permission as such the only relevant reference under this heading
would appear to be that referred to at Section 6.3.3.1 above, i.e., the evident
failure to comply with Condition 3 imposed under section 261(6)().

Such Other Matters as the Board Considers Relevant

There are no other matters that occur to me and that would assist the Board in
deciding if exceptional circumstances exist in this case.

Conclusion in relation to Exceptional Circumstances

It is noted that the legislation does not provide any guidance as to the weight to be
aftributed to each of the matters considered above or whether a positive ouicome
must be recorded in relation to all or just some of them in order for the Board to
conclude that exceptional circumstances exist. | conclude, therefore, that the
Board must come to an overall judgement having regard to all of the aforesaid
matters.
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6.3.9.2 It is my conclusion that exceptional circumstances do not exist in this case. In

6.4

6.4.1

coming to this conclusion | would place particular emphasis on; the fact that the
applicants had the opportunity to apply for substitute consent on foot of the
Section 261A process and failed to do so; the significant delay in applying for
leave to apply for substitute consent; the continuation of quarrying at the site,
including an apparent expansion of the extraction area in a known environmentally
sensitive location; and the evidence that the applicant could not reasonably have
had a belief that the development was not unauthorised.

Recommendation

| recommend that leave to apply for substitute consent should be refused for the
foltowing reasons and considerations.

While the Board is satisfied by reference to the Section 261A(2)(a) Determination
made by the Planning Authority that the subject quarry should have been subject
to environmental impact assessment, a determination as to whether an
environmental impact assessment is required and an appropriate assessment it
does not consider that exceptional circumstances exist having regard to the
following:

(a) The failure to apply for substitute consent on foot of the Section 261A
process, the significant delay thereafter in applying for leave to apply for
substitute consent, and the continuation of quarrying at the site, including
an apparent expansion of the exiraction area, in a known environmentally
sensitive area that includes the Stack’s to Muliaghareirk Mountains, West
Limerick Hills and Mount Eagle SPA, within which the quarry is partly
located, and the Tralee Bay and Magharees Peninsula, West to Cloghane
SAG and The Tralee Bay Complex SPA, with which the quarry has a direct
hydrological link via surface water discharges contaminated with sediment,
adjacent upland blanket peat with potential for slippage and a significant
number of nearby houses. it is considered, therefore, that the
regularisation of the development would circumvent the purpose and
obiectives of the Environmental Impact Assessment Directive and the
Habitats Directive.
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(b)  Having regard to the significant expansion of quarrying beyond the
boundary specified in Condition 3 imposed under Section 261(6)(i) it is not
considered that the applicant could reasonably have had a belief that the
development was not unauthorised.

The Board should note that | do not consider that section 177L (Direction to cease
etc.) should be invoked in this case.

Brendan Wyse
Assistant Director of Planning

14 Jan, 2012,

ym
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Appendix 4 — Historical Photos
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