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Our Clients — James Brennan
Matter — Application for Review of the Declaration by Kerry County Council dated 26th
January 2021 under file reference EX877

Dear Sir/Madam

We act for James Brennan (the Applicant) of Skehenerin, Listowel, County Kerry. We enclose
the following:-
1. Planning Appeal Form duly completed
2. Submission of the Applicant James Brennan for a review of the Declaration by Kerry
County Council dated 26th January 2021
a. Conveyance 1 referred to in the submission
b. Letters 2 referred to in the submission
c. Articles 3 referred to in the submission
d. Enforcement Notice 4 referred to in the submission
3. Independent Property Review
4. A3 Map entitled Map ‘A’
5. Cheque in the amount of €220 made payable to An Bord Pleanala

We would be obliged if you would acknowledge safe receipt of same.

Yours faithfully

, ;
(A e R
Aisling Meehan

Aisling Meehan Agricultural Solicitors

2K

Office :: Springfield House, Sixmilebridge, County Clare, V95C795. Telephone :; 061 368412
E-mail :: info@agrisolicitors.ie  Web :: agriculturalsolicitors.ie  Business Registration Number :: 448477 VAT Number - 7497208M
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Your details

1.  Appellant’s details (person making the appeal)
Your full details:

(a) Name James Brennan

(b} Address Skehenerin, Listowel, Co Kerry V31 NX59

Agent’s details

2. Agent’s details (if applicable)
If an agent is acting for you, piease also provide their details below. If you
are not using an agent, please write “Not applicable” below.

(a) Agent's name Aisling Meehan Agricultural Solicitors

(b) Agent's address | Springfield House
Sixmilebridge
County Clare
Va5C795
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Postal address for letters

3.  During the appeal we will post information and items to you or to your

agent. For this appeal, who should we write t0? (Please tick v' one box

only.)

You (the appellant) atthe | [1 | The agent at the address in | v
address in Part 1 Part 2

Details about the proposed development

4. Please provide details about the planning authority decision you wish to
appeal. If you want, you can include a copy of the planning authority’s
decision as the appeal details.

(a) Planning authority
(for example: Ballytown City Council)

Kerry County Council

(b) Planning authority register reference number
(for example: 18/0123)

Section 5 Application EX877

(c} Location of proposed development
(for example: 1 Main Street, Baile Fearainn, Co Ballytown)

Dromin Lower, Listowel, Co Kerry

Planning Appeal Form
April 2019 Page 3 of 6
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Appeal details

8. Please describe the grounds of your appeal (planning reasons and
arguments). You can type or write them in the space below or you can

attach them separately.

Please see attached letter and reports

Planning Appeal Form
April 2019 Page 4 of 6



t e Sl £t L
figles e

PR gf"mi'f'x}'. Ly 3 el w"*«u..mwwﬂ K
' AR ’J‘w'!;: Lt .a!? 'ﬁ*‘&""’gﬁ‘h LAY M*ﬁi\‘. ﬁl?,??";?-s,. ;,t,_f.dﬁ"‘i HAgE

mon ) ¥ i w’-‘.,qp Q"" ﬁ‘"”'i mg;

r ™ P i : 2

i Pl rorice o bRt el w0, w o smpemi SO 8 ‘ N i

-
Ehuige Vg e t"-"--“‘isﬂfz s e b
e
S
¥
i
¥ - by - - ; =~ - - - ~ = = --”4“ »

Fnd gamgn b ey

i
el
W
W
%
e



Supporting material

6. If you wish you can include supporting materials with your appeal.
Supporting materials include:

o photographs,

e plans,

e surveys,

o drawings,

+ digital videos or DVDs,
e technical guidance, or

e other supporting materials.

Acknowledgement from planning authority
(third party appeals)

7. Ifyou are making a third party appeal, you must include the
acknowledgment document that the planning authority gave to you to
confirm you made a submission to it.

Fee

8. You must make sure that the correct fee is included with your appeal.
You can find out the correct fee to include in our Fees and Charges Guide
on our website.

Planning Appeal Form
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Oral hearing request

9. If you wish to request the Board to hold an oral hearing on your appeal,
please tick the “yes, | wish to request an oral hearing” box below.

Please note you will have to pay an additional non-refundable fee of
€50. You can find information on how to make this request on our
website or by contacting us.

If you do not wish to request an oral hearing, please tick the “No, | do not

wish to request an oral hearing” box.

Yes, | wish to request an oral hearing 0
No, | do not wish to request an oral hearing v
O
NALA has awarded this document its Plain English Mark Plain" .~

English

Approved by NALA

Last updated: April 2019.
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Submission of the Applicant, James Brennan for a review (pursuant to section 5(3){a) of
the Planning and Development Act, 2000), of the Declaration by Kerry Council dated the
26™ January, 2021 that completion of works consisting of the erection of a two metre high
palisade fence does not constitute exempted development.

Name of Applicant: James Brennan

Applicant’s Address: Skehenerin, Listowel, Co. Kerry
Date of Decision: 26" January, 2021

Application No.: EX877

Planning & Architectural Neil Gallagher, Engineers,

Consultant for the Applicant:  Cork Road, Gouldshill, Mallow, Cork

Solicitor for the Applicant: Aisling Meehan, Agricultural
Solicitors, Springfield House,
Sixmilebridge, County Clare

Introduction

This Submission should be viewed in concert with the “Independent Property Review of
Lands at Listowel, Co. Kerry” by Neill Gallagher, Planning & Architectural Consultant and the
photographs and maps appended to that document (hereinafter the “Property Review”).

For ease of understanding, “Map A” is enclosed on an A3 sheet and while it is generated
from an old map and while it does not show the recently developed housing estates, it does
demonstrate the nature and extent of the Applicant’s property and the adjoining lands.

This application intends first, to address the factual basis grounding this review. Secondly, to
proceed to address what is required by the specific provisions in issue in this matter.

The Applicant contends that the decisions by the Local Planning Authority, Kerry County

Council {(hereinafter “KCC”) to accept two further section S referrals {given reference

numbers EX858 and EX877) after the works, confirmed to be exempted by EX624, had been

carried out (and were accepted by KCC to be carried out by the time of EX858) was in error.

Even should the Board decline to make a decision on that contention, it is this background

which informs the third aspect of this Submission, namely that KCC erred in:

(i)  its assessment of the facts before it (and the information wrongly imported into
EX877, from EX858);

(i)  the manner of its interpretation of the provisions of Article 9(1)(a){x) and

(iii) the application of that interpretation to the ‘facts’ as found by KCC.

In this regard the Applicant maintains that it was unfortunate that KCC assigned Mr. Damien
Ginty (hereinafter the “Planner”) to assess EX877, when he had already determined EX858
in a manner adverse to the Applicant and expected this Planner to be in a position to look at
the matter ‘afresh’.
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Planning Background
The fence, the subject matter of this Review has been the subject of three section 5
declaration procedures:

EX624 Application by Vincent & James Brennan, resulting in a Declaration dated 19%
December, 2017 that the construction of about 50 metres of stock-proof fencing at
the western boundary of the Applicant’s farm land at Dromin Lower, Listowel, Co.
Kerry constitutes exempted development.

EX858 Application by “Bluebell Wood and River Walk Action Committee”, resultingin a
Declaration dated 23™ October, 2020 that the works and construction of a 2 metre
high palisade fence adjacent to a water course .. does not constitute exempted
development.

EX877  Application by James Brennan resulting in a Declaration dated the 26 January,
2021 that the completion of works consisting of a 2 metre high palisade fence
adjacent to a water course at Dromin Lower, Listowel, Co. Kerry does NOT
constitute exempted development.

Situation of and Benefits to the Lands

The Applicant is the owner of farmlands situate at Dromin Lower and Skehanierin Lower
coloured in yellow upon Map A, (the “Farmlands”). As can be seen from Map A, the lands
are bounded on the southern side by the River Feale {coloured in blue) and on the western
side, by a tributary of the River Feale, referred to in the Report of the Planner as a “tributary
watercourse”. This tributary is shown aligned with the Townland Boundary on Map A,
coloured faintly in blue and flowing perpendicular to the River Feale. The Townland
Boundary reflects the division between the Townland of Dromin Lower and the Townland
Ballygowloge to the west of the Farmlands. it also reflects the division of ownership of the
lands in the distant past. The lands to the west {owned by Mr. Barratt} were formerly owned
by Lord Listowel. The Applicant’s Farmlands {represented on Map A in yellow) were owned
by the Estate of the Knight of Kerry.

It is significant that there is no factual dispute between the Applicant and the Planning
Authority but that the fence, the subject of the Application is “adjacent to a water course
which discharges to the River Feale” (Planner, KCC, 25.01.21). Given this water course
separates the Applicant from the neighbouring landowner and separates the townlands, it
must be accepted (and Kerry County Council do not allege otherwise) that the fence in
question is therefore, entirely situate on the Applicant’s property and marked on Map A with
a broken blue/purple line).

The northern and eastern boundaries of the Applicant’s Farmlands are long established
stock proof ditches and fences and physically distant and removed from the public road
(N69, National Secondary Road, Listowe! to Tarbert and running between “Red Cottages”
and “Skehanlerin Bridge” on Map A) by lands owned by other landowners between the
public road and the Applicant’s lands. The Applicant, his mother and father, reside in a



:
i
R LA 1
‘el oL M, - S v ) a g A cE s i * T
Vo, i FEARE: ¢ SUPRRE B
T E e FIOEIE T T NP TR TR TSR L S N S & )
g SRR IR L TP

i AR *V e LR E AL ; 3" pre s - I L TR U
7 i . i :

= ym g &
Jrat g Sofen ~ SN AT
. kg 3
et - i N R L e o i s a0 '!'!I':_ | T ) S L LoaT =
P s ¥ y ] : :
i . B ; =3 e . =N B E . _
: % a S i O ik o= ‘ | TR ) L B R M L
1 S 1w e o ¢ R WERN P E
L = i ¢ > %l S RN
N o b Il ot S el 't afus °F " & - v Lt oF i :"."‘. -
B ) B
gl ys R T . L gk S 1%y o N SPLI -
“ud o5 - s 1o W Pl MY s i i N
e S e, o 1R M ST z

Al Tt

weak | ' - A “ i
. - B i o : 2
. 1, R N "' &
I '|"-‘."'. =r'h
il et 2 g .
g e A
=, i iox ?‘ i s ? U 2" Vi
b Thli Ve '_"‘ " i

LTINS (RTIRE S [ { =LA s EY I

BmosE F!‘. et . ..“:}7; o) v
- g - . PR I ¥ = i, em  :
AT WM g ST o B dlopn 1B i T e B0 : v T l. ﬂ_ﬁ' B JEale g

LI ‘,‘;.'l g =y Tl -,:-.‘.,:‘

e - T B =

At w ¥ ST o I Py L 3l 4 ol 52 O
EONIN T AN T NS TR Dagt g BadE S LC ML L
e et i A . d < b 2 F x o W
¥ "y .t i e 4 psa [remd £ 1
LS i Vs . = £ =1 om A =5 ‘ i ‘
3 - A - P
X " L SR !’!1 CE (L - R Gyl See3 . i ez R
; ) "L e g o=
i -4 e ‘ : oo d W T L AN B ¥ FLE| ._' LV S ,. >
pan b Ay * A L i'-; a8 R B = i 4 S b xR aly sl
B il = R 14 - L - i ot 1 A B i - .l‘ . i t“"'-, : s j *



house to the north of the Farmlands directly beside the N69 and with direct access on and
off the N69 but physically separated from the Farmlands (the numbers 89 marking this area
on Map A, east of “Skehanlerin Bridge”).

Access North to South to the Applicant’s Property

Access from the dwellinghouse (to the north) to the Farmlands, is facilitated over the lands
of neighbouring landowners, pursuant to internal private rights of way, running
approximately north to south, coloured in green on Map A and a photograph of the nature
and extent of same which is shown in the Property Review. Repairs to and maintenance of
the roadway is an entirely private matter arising from obligations arising under deed.

Access West to East by Landowners

Otherwise, access between the different plots of land are facilitated by internal rights of way
running east to west and situate in the main to the north of the Farmlands, parallel to the
old disused railway line (and marked “M.P” to the north of the Farmlands on Map A). This
railway line is to become the “North Kerry Greenway” announced and currently under
development by KCC. The lands which are not coloured yellow (as they are not owned by
the Applicant) is subject to a right of access in favour of the Applicant illustrated with the
letters “F.P” directly beside the River Feale. In reality, while the right is conferred, there is
no track or metalled surface at this location.

Rights to the River

Unusually, the Applicant’s riparian rights are intact. They were not retained (as is
commonplace in many areas of the River Feale) by the Applicant’s predecessor in title (the
Knight of Kerry). As can be seen from Map A, the Applicant’s ownership extends into the
middle of the River Feale and he is solely entitled to them.

In this regard the Applicant encloses a copy of Conveyance executed in 1923 which explicitly
states at items 27, 29, 30 and 30B (the relevant entries) that these lands {reflecting the
Farmlands) enjoy (taking plot 27);
“Similar right of fishing and taking fish to that set forth at Nos. 2 and 2A, 3 and 3A in
that part of the River Feale comprised in Plot No. [see map] with similar right of way
and ancillary rights.”

Use of the Lands

The Applicant is the fourth generation of farmers on the Farmlands. He has a mixed farm of
dairy cows and stock and using the open fields for silage production and grazing of cattle,
which is run with the assistance of his father, Vincent Brennan.

Background to the Necessity to Replace Boundary Fencing

The Applicant and his father, experienced incidents of minor trespass to their lands when
neighbouring lands to the west, were developed as a golf course by their neighbour Michael
Barrett. While the matter is ventilated in more detail below, it is accepted by KCC that the
boundary between the Applicant and his neighbour to the west is the “adjacent .. water
course which discharges to the River Feale” {Planner, 25.01.21). As will also be seen below, it
is incontrovertible that at this time in 2005/2006, the Applicant’s lands were still bounded by
ditch and post and wire fence, to retain livestock.
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Trespass to the Applicant’s lands was rare and infrequent. Following the refencing of the
respective boundaries, while the Applicant would not deny that young men may have
occasionally entered the lands to swim and sunbathe on the ‘lime lock’ {a long flat
protruding stone at a low point, into the river and photographed in the Property Review),
because of the rough woodland nature of this area of the Farmlands: the undulating surface,
number of trees and necessity to cross the tributary or watercourse to enter the Applicant’s
Farmlands; the lands were difficult to access and incursions infrequent.

However in concert with the development of housing estates on lands to the north west of
the Farmlands (marked on Map A as “Kenny Heights Estate”), which had previously been
used solely for farming, the Applicant became aware of increasing incidents, evidenced by
the breaking down of the boundary fence and leaving behind of clothing, bottles and other
detritus, which not only was unsanitary, but posed a danger to animals.

In addition, from time to time, the Applicant and his father would meet complete strangers
ambling onto the open fields of the Farmiands, having crossed the tributary, the boundary
fence and the wooded area, as if it were the most natural thing in the world. Similarly,
people using Kayaks would pull into a low flat area of the river bank, as if it had been created
for them.

While the Applicant and his father were not aggressive to these people, they believed that
high fences make good neighbours and given that ‘no trespassing’ and ‘private property’
signs, were insufficient to deter these complete strangers, they applied to Kerry County
Council in 2017 for confirmation that replacing the existing western boundary fence with a
more robust and ‘repellent’ type of palisade fencing, did not require planning permission.
This was confirmed on the 19* December, 2017 (EX 624).

The Applicant did not carry out the works im mediately. However from the commencement
of the first Covid-19 ‘lockdown’ in March 2020, notwithstanding numerous ‘no trespassing’
and other signs (see photographs in the Property Review) the lands were subject to an
unprecedented increase in the number of trespassers, rising almost to people coming onto
the lands on a daily basis. At this stage the lands were protected only by a severely
debilitated ditch, as the fencing had been essentially trampled and removed and this formed
an impetus for the carrying out of the works in July 2020.

The works required the digging out of the existing ditch and removal of the post and wire
fence on Applicant’s lands on the boundary, so as to construct a foundation, which would
allow the fencing to resist being broken if climbed, or unlawfully interfered with. The river
side edge of the fencing was extended sufficiently towards the river that a trespasser, having
negotiated the watercourse, could not simply walk around the edge of the fence and
photographs of the palisade fencing and its position towards the river, are shown in the
Property Review.

Immediately following the completion of the erection of the palisade fencing between the

6™ and 10" July 2020, on the 13% July, 2020 a Facebook page was opened by an “Antéin
O’Cathasaigh” entitled “The Bluebells Woods & River Walk Group” and which posted:
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“Meeting at the handball alley on Saturday evening at 7 about right of way barrier
fence. Tell anyone you think is interested”.

This page now has over fourteen hundred (1,400) followers including an offer of support
from the ‘Keep Ireland Open’ campaign and it publishes diverse and aggressive commentary
expressed against the Applicant and the Local Planning Authority (KCC).

The opening of this Facebook page, has coincided with the intensification of a public
campaign, which sought and obtained funding from donors and which resulted in the
second section 5 referral (EX858) by the “Bluebell Wood and River Walk Action Committee”
and a number of articles appearing in the local newspapers {see Articles 3).

Extent of the claimed ‘Bluebell Wood” and “River Walk”

Before addressing the works carried out by the Applicant permitted as exempted
development pursuant to Declaration EX 624, it is important to realise that the designation
“Bluebell Woods” is a construct. It is a fabrication. An epithet without historical or
geographical basis. For the avoidance of doubt, the pictures appearing on the Facebook
page of “The Bluebells Woods & River Walk Group” are not of the Applicant’s Farmlands.
They are photographs of a location which is undisclosed.

Further, there is no ‘river walk’ on the Farmlands. Save and except one man-made break in
the bank, at the boundary of the fields with the river (created historically by the Applicant’s
predecessors in title, for the purpose of drawing gravel from the River and not located in the
“wood”} and the lower portion of wooded area inside the western boundary fence, it is not
possible to walk along the river bank, as the south of the fields coloured in vellow on Map A
are bounded by a high natural ditch, comprised of natural hedge and brambles and low
bushes. Further, the river bank (depending on the flow of the river} immediately beside
those fields, presents as a sheer vertical face, several metres in height, as shown on the right
hand side of the photograph of the river, contained in the Property Review.

Secondly, the length of the area of the Farmlands said to comprise the forest “Walk” (by
KCC’s own admission) is no longer than 150 metres, teading to the Applicant’s (and his
neighbours) flat fields. There is no path, no track, no defined surface of any kind on these
fields. Such a defined surface would constitute damage, in fields used for silage production
and dairy cows.

What is contended for in this matter, is that the public have had habitual access over the
wooded portion of the Farmlands (150 metres) for the purpose of obtaining access to the
Applicant’s agricultural fields. This is not logical. It does not falf within Article 9(1)}(a}{x). In
this regard it should be recailed, that the internal access of these lands is to the north,
where is situate the abandoned railway line. No person other than the Applicant, has a right
of access to the Farmlands, nevermind these fields, which are entirely privately owned, nor
do fields in private ownership constitute “q .. seashore, mountain, lakeshore, riverbank or
other place of natural beauty or recreational utility”. Merely because is it possible to walk on
land, does not confer it with ‘recreational utility’.
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Finally, having trespassed upon the Applicant’s fields, such persons cannot get to any public
road, without also trespassing over the Applicant’s neighbours’ lands to get to the N69.
There is no alternative but to turn around and go back the same way. There is no ‘loop’, no
connection to lands dedicated to the public. The contention of the “public’ and aiso KCC,
appears to be, that unlawfully entering onto the Applicant’s lands for 150 metres, coming to
a field and turning around again, results in the removal, by operation of Articte 9(1){a){x) of
the Applicant’s entitlement to fence his own property, without being obliged to make an
application for planning permission, to which the 1,400 followers of the “The Bluebells
Woods & River Walk Group” will no doubt object.

Works previously carried out by the Applicant
KCC’s previous planner, in the course of EX624 {leading to Declaration dated 19t December,
2017) confirmed that the Applicant’s boundary fence was in place in December, 2017.

This was some ten years after a previous re-fencing, evidence of which is clearly provided.
Indeed the Planner himself records that KCC was provided with documents inciuding “a
letter from a Michael Moore to Maurice & Co. Solicitors dated 13™ July 2006. This letter
states that a fence on Mr. Barrett’s property was removed when the golf club opened and
that an undertaken (sic.) was given to repair this fence. ..” (see Letters 2).

It is submitted by the Applicant, that the correspondence shows somewhat more than a
claim that “a fence on Mr. Barrett’s property was removed when the golf club opened and
that an undertaken (sic.) was given to repair this fence. ..”.

Not only does the correspondence demonstrate that there was an agreement between the
Applicant’s father and his neighbour to the west, Michael Barrett (who met on site in 2006,
after a letter sent on behalf of the Applicant’s father dated the 15 July, 2005), the
correspondence also demonstrates that back in 2006 as a result of the development of the
golf course, fences which had been in place, had deteriorated or been broken and had to be
repaired to deter trespass and prevent the escape of cattle, across the wire, onto the bank
of the tributary and on to the golf course next door.

In the words of Michael Moore Solicitor (letter 13t July 2006) acting for the Applicant’s

father:
“‘[Michael Barrett] had a fence along the line ‘A-B’ before he built the golf course. He
cleared away the fence and opened up the space surrounding it with the result that
walkers began trespassing on my client’s lands. My client has repaired his fence at the
entrance to the wood on his property several times in recent years but it has been torn
down by trespassers. He will endeavour to keep it repaired. However if your client
repaired the gap in the fence at the point ‘B’, this would prevent cattle from
trespassing on his lands from the river. Your client might please arrange to do so0.”

Further, the line and location of the fence which the Applicant’s father sought Mr. Barratt to
repair is also explicitly recorded by the map appended to the letter of the 15" July 200s5.
This letter stated:
“My client is concerned that arising out of your recent planning application for a hotel
and leisure centre at Gurinard, Listowel, his property will be trespassed upon. [ enclose

6
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copy map showing my client’s property, the boundary of which with your property, I am
instructed, is along the line ‘A-B’.

My client requires to hear from your within the next seven days with your proposals to
make your property secure and prevent any such trespass and in particular he requires
that you erect a permanent fence along the boundary line ‘A-8’ and that you set out
the type of fence to be erected for his approval.”

Accompanying this ietter is an extract from a map (see Letters 3), clearly showing that the
area in question is the same area of the section 5 referrals and that the Applicant’s father
knew that Mr. Barratt’s boundary was along the line of the Townland boundary.

The Planner dismisses this information with the words “The existence of any fence at this
location historically is disputed by the evidence submitted by the applicants on the second
Section 5 declaration issued in relation to this fence (Ex858).”

In doing so, not only does the Planner contradict and come to the opposite of a factual
finding KCC previously arrived at in the course of EX624, but he also appears to believe that
if he merely ‘elects’ or ‘prefers’ one side of the argument, as opposed to the other and
discounting one side, that in doing so, he fulfils his function. For the reasons set out below;,
we do not accept this is the case.

Public Walking Rights in Listowel
Setting aside the opening of the “North Kerry Greenway”, the town of Listowel is also served
by the Listowel Memorial Park .

In addition, there appears to be evidence of a walk along the bank of the River Feale in the
Townland of Ballygowloge to the west of the Applicant’s Farmlands. This waik is marked on
Map A in pink, going east to west beside the river and marked “F.P” and then turning
northwards and marked “F.P” and along the northern illustrated path entirely within the
Townland of Ballygowloge to the public (N69) roadway. The northern portion of this walk no
longer exists on the ground.

The Kenny Heights Estate, contain houses constructed on the northern path of the walk as
recorded, in addition, that area at the intersection of the “red way” and the path marked
pink has become, or has been rendered, impassable.

It appears that the suggestion that there is public access onto the Applicant’s lands, arises
simply because of its proximity to the ‘walk’ coloured in pink on Map A, notwithstanding
there is no articulation between the lands on either sides of the water course and they are
comprised within separate (historical) landholdings and separate Townlands.

The way marked in red on Map A, is a new development and is a way which is extremely
rough and dangerous with significant drops in height, no defined path and the track which
has been carved out is replete with tree roots, mud and detritus. It appears to have sprung
up since ‘lockdown’ began.
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Other Features

KCC’s Planner makes specific reference (Report, 25.01.21) and photographs:
“A number of steps exist on the western bank of the tributary watercourse facilitating
stepped access to the bed of the water course.”

The Planner appears to be unaware that these stone steps lead to and are for the purpose of
accessing, a “Spa Well” and source of fresh water, within the Townland of Ballygowloge
although a source of water which has long fell into disuse. This well is marked with a red
square on Map A.

The only historical feature on the Applicant’s lands is a canal, initially constructed in the late
1800’s or early 1900’s pursuant to venture which failed, well prior to the sale of the lands
from the representatives of the Knight of Kerry in 1923, This canal is not marked on Map A
but commences in the area to the west of the Applicant’s lands running west to east and its
abandonment by its creators (and not filled in) has resulted in a trap for the unwary. [ts only
use is for wildlife.

Appearance of Objectivity

The decision of KCC is based on the Planner’s Report (25.01.21) which initially at least, is
identical, word for word, to his previous report carried out in the context of EX858 and dated
22.10.20. The repetition between the two reports, raises questions about the degree to
which the Planner came to this matter with an ‘open mind’ or whether he was just
confirming what he previously decided in EX858 ?

In fairness, the issue of whether the Planner could be expected to look at the same factual
situation ‘afresh’, in an impartial and objective manner, or whether he would naturally tend
to confirm the decision he made under EX858, is one for KCC. While it is not alleged that
any predetermination was deliberate or intentional, as can be seen from the discussion
about the significance of the stone steps set out below and the significance of the reliance
on information imported from EX858, it is submitted that the Planner could only have made
his assessment from an already predetermined view, that a walking route / public access
exists on the Applicant’s land.

Evidence of ‘paths’

In addition, the Planner uses words such as ‘evidence’, ‘evidential’ and ‘historical’ in concert
with words such as “path” and “pathway” in a manner which clearly indicates that the
Planner, upon finding a track or “path”, considered such tracks to have an ‘evidential’ value.
This is a logical fallacy.

The existence of tracks on lands are of no evidential assistance unless paved or manifestly
artificially created. Such tracks tend to be created by larger mammals and landowners
themselves, as both will automatically choose the pathway of ‘|least resistance’ to inspect
and survey the lands. Secondly, such tracks in undulating land with a proliferation of
vegetation and tree cover, tend to develop in areas which have the least obstruction, to
avoid tree roots etc.
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In this case, it is clear that a portion of what is being described as a ‘path’, is the action of
water from the River Feale flooding onto the lowest point of the lands. The existence of a
track or path on lands, has no evidential weight in a case such as this, where the issue is not
whether the public has had access to the lands, but rather whether such access has been
habitual. With regard to the habitual nature of the access, the ‘tracks’ or ‘paths’ identified
by the Planner, by virtue of their narrow width, unpaved nature and sheer roughness, are of
no ‘evidential’ value at all. Yet it is clear that the existence, of what the Planner considers to
be tracks, led him, without evidential support, to determine that these tracks were
inexorably created by members of the public accessing the lands. This is merely an
assumption, confirming a view already formed in EX858.

Further, the KCC report fails to draw a distinction between the Applicant’s lands and those of
his neighbour, but rather appears to view the lands of the Applicant and his neighbour, as a
contiguous whole, thus entirely ignoring or setting aside the existing ownership of those
parcels within their separate Townlands and their historical context. In particular, the KCC
Planner states:
“The stone steps facilitating access to the tributary bed are evidentially historical in
nature, consisting of well-placed stones and not moadern materials such as concrete.
This indicates that historically there was an intention to facilitate and maintain g
walking route along this path.”

This finding, is a very clear example of where the KCC assessment has been misdirected.

First, the stone steps (it is accepted by KCC) accesses “the tributary bed”. A tributary bed
which also represents the Townland Boundary and the delineation of ownership of the lands
of the Applicant and the lands of his neighbour. In fact, these steps provide access to the
“Spa Well” entirely contained in the Townland of Ballygowloge the Townland adjoining the
Townland in which the Applicant’s Farmlands are situate (and marked by a red square on
Map A). This error with regard to the purpose of the steps and their historical usage to
access the well, leads to a series of further specious assumptions.

The Planner having made an assumption that the steps relate to a “walking route” and not
the well, renders his opinion entirely unsupportable.

Further, the Planner, having earlier in his report (see "Analysis”) conclusively excluded the
existence of a public right of way, with the words:
“l am satisfied that there was no evidence submitted on the current application or on
the previous applications that indicate a public right of way running west — egst at this
location adjacent to the riverbank.”
utilises the stone steps to justify a finding that there was dedication to the pubilic, with the
words “.. historically there was an intention to facilitate and maintain a walking route along
this path”. [underline added]

Thirdly, the Planner who inspects the lands in January, 2021 makes a finding that “One of the
paths outlined above east of the fence is in line with these steps”. Again, given the lands in
question were subject to the groundworks necessary to give the palisade fencing a proper
foundation in July 2020 (thus altering the topography of the land where those works were

9
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carried out), any such finding of ‘alignment’, can only be the exercise of speculation, not fact
finding.

In making these purported findings, the Planner has entirely departed from and allowed
himself to be distracted from, those matters which he is required to find, in order to deprive
the Applicant’s works of their exempted status — access by the public for “10 years preceding
such fencing”. In confusing the issue of public access and the existence-of ‘paths’, the
Planner departs from the strictures of the statutory requirements and imports a criteria
which simply does not exist, cannot be demonstrated on the facts and which expressly
contradicts (following a full assessment) his own finding that there is no “public right of

y/4

way”,

The Planning Context
Itis accepted by all parties that the lands in issue here, comprise a wooded area and are
agricultural lands. Many agricultural activities are explicitly conferred with the benefit of
‘exempted development’ status, as indeed are certain woodland activities, by section 4 of
the Planning and Development Act, 2000 and in particular 4(1)(a) which provides that
exempted status extends to:
“development consisting of the use of any land for the purpose of agriculture and
development consisting of the use for that purpose of any building occupied together
with land so used”,

Again, this is not an unlimited right. In this case, the restriction on the exemption arises if
the development, in accordance with Article 9(1)}{a) of the Regulations:

(x)  consist of the fencing or enclosure of any land habitually open to or used by the
public during the 10 years preceding such fencing or enclosure for recreational
purposes or as a means of access to any seashore, mountain, lakeshore,
riverbank or other place of natural beauty or recreational utility,

{xi) obstruct any public right of way

Even KCC accepts no public right of way exists on the Applicant’s lands per Article 9(1)(a)(xi)
and so this aspect of the restriction will not be addressed further (although as set out above,
this restriction effected the Report).

With regard to Article 9(1)(a){x) there are a number of factors which must be satisfied in

order to denude the Applicant of his right to fence his lands. The lands in question must be;

{a) habitually open to or used by the public;

(b)  during the 10 years preceding such fencing or enclosure;

(c) the said use being for recreational purposes, or as a means of access to any seashore,
mountain, lakeshore, riverbank or other place of natural beauty or recreational utility.

Interpretation

Given the Applicant is the owner of private property and KCC and An Bord Pleanala
constitute “The State”; Article 9(1){a}{x), can only be interpreted in a manner which is
consistent with the Applicant’s right of ownership of private property.

10
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Indeed, not only is KCC and the Board required to protect the Applicant’s lands from unjust
attack and vindicate his property rights, but the right to fence lands and protect them from
access, by those who have no right to access them, is a fundamental incident of the right of
ownership. As stated by Mr. Justice McKechnie:
“The right to own what is one's own is as ancient gs the earliest form by which unit
groups of society regulated the affairs of those within them. Intrinsic to such a right is
an entitlement to undisturbed enjoyment of one's property and if necessary, the right
to rebuff all unwelcome interferences with it. This right has always been recognised as
a bedrock of the common law, with Blackstone describing it as the ‘third absolute right
inherent in every Englishman...” “

As a Means of Access To ...

In this case, it must be accepted that any person entering over the fence at the Applicant’s
eastern boundary into the wooded area of the Applicant’s lands, emerges into a field from
which the riverbank cannot physically be accessed by reason of the natural boundary to the
south of brambles and natural hedging. A field which if crossed, does not lead to a public
road, or public land, or anything other than private property.

Can a field constitute a place of natural beauty, or recreational utility ?

While beauty is always in the eye of the beholder, were every landhoiding which could
afford recreational utility, or be considered a place of natural beauty be ‘caught’ by Article
9(1)a)(x), there would be few farmlands in the country (and in particular along the western
seaboard) which would not be deprived of the right to renew and replace boundary fencing,
without having to apply for planning permission to do so. In such a case, this would not only
entirely set at naught the exemption afforded in section 4 of the Act and constitute a
restriction of the exempted development provisions which the ‘parent’ act does not allow,
but it would also constitute a substantial interference with the most basic incident of land
ownership — the right to keep out trespassers,

The Applicant’s lands do not constitute a “means of access” to any “seashore, mountain,
lakeshore, riverbank or other place of natural beauty or recreational utility” (by which we
mean ‘recorded’ or ‘recognised’).

In this case KCC and indeed the “Bluebeli Wood and River Walk Action Committee” suggests,
that the Applicant’s Farmlands themselves should be available for “recreational purposes”,
not necessarily because it claims the Applicant’s lands are of particular naturai beauty but
rather, simply by virtue of the location of the Fa rmlands beside the River Feale to the south,
This is not what Article 9(1)(a)(x) permits.

Not only are the Applicant’s lands NOT a means of access to a recognised location, but
merely because | want to walk on the property of another, because | consider that property
to be of “natural beauty or recreational activity”, does not afford a right to do so, nor can
Article 9(1){a)(x) be interpreted to permit of such an interpretation. The contrary is the case.
The only land a person may enter is land owned by himself, unless invited to do so.

11
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If a landowner indulges access to his land or does not repel incursions onto his land with
zeal, this does not result in the creation of public right of any nature. As is often cited:
“.. nothing worse can happen in a free country than to force people to be churlish
about their rights for fear that their indulgence may be abused, and to drive them to
prevent the enjoyment of things which, although they are matters of private property,
naturally give pleasure to many others besides the owners, under the fear that their
good nature may be misunderstood.”
(per Lord Atkinson in Folkestone Corporation v. Brockman and approved by the Irish
Supreme Court in Walsh v. Cassidy).

Further, while the Applicant has been forced to erect, palisade fencing, warning signs and
CCTV because of the ongoing campaign by the “Bluebell Wood and River Walk Action
Committee” in order to protect his property, as can be seen from the above, he is permitted
to allow people to access his lands (such as for example, young men swimming off the flat
rock, or indeed walkers) without adverse effect, if this is what he chooses. As the Supreme
Court have held:
“User by permission of the owner is not user as of right. At the same time, user
without express permission is not necessarily user as of right. .. Acts may be tolerated
or indulged by a landowners vis-a-vis his neighbours without being considered to be
the existence of a right. .. owners should not be constrained to be “churlish” in the
insistence of their own property rights. It would be undesirable and inconsistent with a
policy of good neighbourliness if the law were so readily to infer dedication of public
rights of way from acts of openness and tolerance that landowners were induced to
adopt a fortress mentality. .. “ (Walsh v. Sligo County Council).

Such indulgence does not and therefore cannot, have a legal effect adverse to the
Applicant’s rights of ownership and privacy.

Habitually Open to or Used by the Public .. 10 years
The temporal requirement of 10 years is a factor which must be objectively found. A lesser
period is insufficient and a longer period is irrelevant. The criteria is 10 years.

Further, the use must be ‘habitual’ and must be lawful. It is clear that unlawful use cannot
be taken into account as “If unlawful means were permissible for the establishment ofa
“use” or, for that matter, a right of way, such could be readily established by deliberate and
persistent trespass, wanton destruction of private property and threats of personal violence.
The law is there to protect people from such, not to benefit those who engage in or
perpetrate such activity.” (per Meenan J. in Dennehy v. An Bord Pleanala (No. 2) 18.09.20).

In this case, in order to justify its find ing, KCC has attempted to reach back to a period
considerably in excess of 10 years in order to justify what is in effect, a finding of ‘dedication’
and in particular a ‘historical’ intention “fo facilitate and maintain g walking route along this
path”.

The Applicant would refer in particular to those documents referred to in the “Conclusion”

of the Planners Report. These represent another attempt to use information to support a
predetermined view. For example, see the reference to:

12
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® The Stone Steps {clearly misinterpreted, see above)

® Use of the path by members of the public (evidencing nothing but ongoing trespass)

® Reference to the Irish Tourist Board in 1942, Setting aside that this is a document
which is not referable to the Applicant’s lands and is vague, lacks specificity and
cannot support the interpretation being placed upon it, it is clear that the document
only goes as far as making a general reference to a “public right of way on the
northern bank”. There is no map illustrating the path of this way. In circumstances
where the ‘northern bank’ applies to the entire length of the river, even ascribing
some weight to the document {and the Applicant does not), it is more likely that this
document refers to the way marked in pink on Map A, acknowiedged to exist in
newspaper articles as far back as 1992. This document is certainly not authoritative
with regard to the Applicant’s lands.

® “witness statements” submitted nat in this Application, but rather imported by KCC
from EX858. Ignoring for a moment that in importing these statements, the Planner
effectively incorporates both EX858 into EX877 and redecides both and setting aside
these ‘statements’ are formulated in repetitive, unspecific and inane terms more akin
to a petition; the description “from Council pumphouse, Town Park to Shehenerin Lr.
Listowel” are incapable of supporting a case for a defined route from one point to
another. The statements refer to a walk, claiming to have a starting point which is
accepted to be public property and an end point, which is not only vague, but is
submitted to be somewhere in the middle of a privately owned Townland (not all of
which is owned by the Applicant). These statements should not have been relied
upon by KCC, nevermind being ‘reused’ in EX877.

® Statement by the North Kerry Anglers Association of uninterrupted access. There is
simply no evidence to support the text of this statement which is unspecific, clearly
biased and seif serving and cannot be correct, given the Applicant’s retains his
riparian rights

¢ Avideo of 2019 which can have no bearing on the 10 year requirement and which is
clearly shot in a manner which misrepresents the position on the ground

® Photographs, the content of which are interpreted by KCC to support its own
mistaken view about the ‘evidential’ value of the ‘path’ or ‘track’

While KCC grounds its conclusion on these matters, none of this ‘evidence’ is demonstrative
or even indicative of the Applicant’s lands being “habitually open to or used by the public
during the 10 years preceding” the fencing. In confusing what constitutes ‘evidence’ and the
degree to which regard can be had to documents which claim to indicate what occurred in
the 1940’s and 1950’s {during which decades the Applicant’s grandfather was owner of the
lands) to fulfil the 10 year criterion, KCC has entirely ignored and failed to implement the
express terms of Article 9(1}{a)(x).

Further, in making a “Conclusion” on the basis of the above, KCC has entirely set aside,
discounted and ignored all evidence submitted by the Applicant, the owner of the lands and
the person in occupation throughout the entire period.

In this regard, the Board will have before it, the file relating to EX877, a copy of which could

not be obtained by the Applicant in light of the restrictions currently in place, within the four
week time limit which applies to this Review. However, the Board will no doubt observe the
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¥
frequency and piecemeal nature of KCC’s communications with the Applicant and the
paucity of time afforded to him, to reply. Indeed the difficulty for the Applicant in having
sufficient time to address the plethora of issues raised, is to a degree replicated in this
review and therefore, the Applicant would welcome, given the restrictions on his ability to
access legal and engineering advice because of ‘Covid-19', an opportunity to address such
specific issues as the Board continues relevant to its decision, by way of further information
or request pursuant to section 132.

Most disconcertingly, KCC has entirely discounted the Applicant’s evidence and in particular,
the contemporaneous documentary evidence accepted by KCC in EX624 and which resulted
in KCC finding, in 2017, that the proposed construction of the “stock-proof fencing at the
western boundary of the applicant’s farm land at Dromin Lower, Listowel, Co. Kerry does
constitute exempted development”,

No justification for this volte face is set out in EX858 and EX877, even though the Planner
made a unilateral decision, to go back and incorporate statements submitted EX858. Why
this was done, is not explained.

Acceptance of EX858 and EX877

The Applicant would ask the Board to consider; KCC having confirmed the Applicant’s
intended replacement of fencing in 2017 was exempt from the requirement to obtain
planning permission and those works having been carried out and manifestly in place at the
time of EX858; whether KCC should have accepted EX858 (and by way of parallel, this
application) at alf ?

That KCC were aware the works had been carried out at the time of EX858, is clear from the
express words of the decision of 23.10.20 “The fence has been constructed...”. Given the
fence was constructed on foot of EX624, a question arises as to whether KCC were entitled
to embark again upon the same issue and indeed to make a contrary finding {a mere three
years later) to determination EX624, in EX858 ?

Further, having confirmed the works were exempted, KCC appears to believe, not only may it
reverse its original decision in EX624, by virtue of EX858, but that it is appropriate and just,
to exercise its discretion in matters of criminal prosecution, in favour of subjecting the
Applicant and his father, to risk of criminal penalty and prosecution, as a result of its ‘change
of mind’ pursuant to the Enforcement Notices served on the Applicant and his father, dated
4" November 2020 (see Enforcement Notice 4).

The Applicant would further submit that KCC had no power to accept EX858 from the
“Bluebell Wood and River Walk Action Committee”, in circumstances where the decision in
EX624 had already been made, the works carried out on foot of EX624 and the application
EX858 was clearly an attempt to appeal against the decision in EX624, to the body who
made the decision — KCC. That the Applicant has no choice, under threat of criminal
prosecution, to adopt the same unfortunate course, is bizarre. The Applicant submits the
Board should consider whether repetitive section 5 referrals, are permissible and hopes that
your Decision in this review, will explicitly address this issue.
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Conclusion

This review is a difficult one, in that it encompasses mixed issues of fact and law. The
Applicant is aware that if the Board does not agree with his submissions with regard to how
Article 5(1)(a)(x) should be interpreted, that it has available to it, the facility, pursuant to
section 50 of the Planning Act 2000, to refer the question to the High Court.

However, it would be hoped that it is self evident, on the facts, that the Applicant’s lands
were not “habitually open to or used by the public during the 10 years preceding such
fencing”. Further, it would be hoped that the Board would agree that such factors and
documents as were taken into account by KCC and upon which it based its Conclusion, lack
credibility, specificity and provenance, sufficient to deprive the Applicant of his right to fence
his lands on the basis the fencing is exempted development.

Given the level of aggression and public approbation to which the Applicant has been
subject, by reason merely of being a landowner, it is our belief that to remove from him, the
exemption to which he is entitled, would then expose him to a planning process which
would allow the ‘keyboard warriors” to involve themselves in a matter in which they are not
invested and which holds no adverse consequences for them. We have not in this
Submission, set out the entire panoply of the campaign mounted by the “Bluebell Wood and
River Walk Action Committee” and like-minded individuals against the Applicant, as we trust
that the Board can appreciate the level of anxiety and feelings of oppression which has led
to the erection of palisade fencing, installation of CCTV and multiple signs.

Elizabeth Murphy BL
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Documents to which we will refer

Conveyance 1 Copy of Conveyance, executed in 1923
Letters 2: Correspondence and map generated in 2005 and 2006, letters before
and after 13% July 2006

Articles 3; Newspaper Articles

Enforcement Notice 4: 4™ November, 2020
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KERRY'S irfk 27TH AUGUST 2070

Campaigners claim

access to traditional
walkway now blocked

A SPIKED stecl fence blocking access to a
traditional path to Bluebell Woods along the
River Feale is uniting the Tistowel commuaity

worldwide.

Ir recent months, walk-
ers, swimimers and anglers
bave been unable to acress
an area known locatly as
‘The Falls” in Dromin Low-
&4, following the erection of
ar industrial-grade fencain
Bluchell Woods,

Locals claim the fence
blocks a walkway that has
been used by them forgen-
erations,

Listowel natives living
as far away as Mew York,
Australia and Canzda are
lending their Anancial
SUpport 10 a group oppos-
g the fence, called “The
Bhashells Woods and River
Walk Group’.

The group hopes their
iDonate webpage “Save
Bluebell Walk® wili bring
about the removal of the
metal fence.

iocal man Tony Casey
says that decuments show
an ‘historic right of way
for korals” gyanied by the
Knights of Kerry in the
17705,

Chairman of the group
Joe O'Mahony says they’re
laoking for 2 solution that
suits both the local commu-
Lty and the landowner who
etecied the fence.

“0us purpose is to solve
this amicably” he said,
“This is part of the town,
and people g7e Very, very
upset abont it

He said people “Fron: 4ll
over the world” bave beer
helping out, as this walk-
way is dear 10 many Focals
hearts,

“Ws unbelievable the
amount of suppott we are
gefting” said Mr O"Mahony,

“Tust about every young
girl over the age of 30
learned to swim down
there, and ar one time the
area tised to be packed with
people during the summer”
he said,

He added thai the sreais
still used by quite 2 number
of switnmers, walkers and
fishermen, and that Jocals
are determined to come to
a suitable arrangenrent witk
the landowner,

Local people clajin that
they first became aware of
anissue in the area when se-
curity cameras were evected
in the Bluebell Woads zrea,
followed by waming signs,
apd then the fance.

Topy Casey says that OSE
maps obtained by the group
show a designated footpaths
along the river bank and up
throngh thiee fields and
onto the Tarbert Raad,

“The OSImap was priated
in 1837 and was updated in
18435, still showing the foot-
path,” he comimented,

“We were also onte the
land registry for documents
and deeds and we aise have
aerial footage and depo-
sitions from people who
leamed to fishand swim in
the area,” he said.

Chairman Joe O*Mahony
added the gronp is ‘malc
ing good progress’ in a few
diiferent areas, and thar
they have been wotking
with 3 mmber of different
government bodies 1o help
resolve the standoff,

Kerry's Eye contacted the
landowiter by phomne but
had not received a response
hefore going to print on
Wednesday evening.

Local Sinn Féin couneillor
Tom Barry says he's spoken
19 bath parties and is hope-
ful that ‘common sense can
prevail’,

"The hndowner will
say that some amti-social
Behaviour was going on
there,” commented Coun-
cillor Barey, “and that's why
the signs and cameras were
erected,

“1 respect everybody’s
tight to protect their prop-
erty from anti-social behay-
iour, but putting a fence up
there takes it to another
level

“No doubt there was some
anti-sacial behaviour going
on there, but the vast ma-
jority of people going up
there are not involvad with
that, and they are very up-
set about the fence.,

“I've made myself avail-
able to mediate since Last
Wy, and Ewould hope that
CONMTON Sense can prevail”
headded.

ony Casey and Tony Stack from Listowel standing near
% the barrier erected on the path to Bluebell Woods in Listowel.
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Eounc.il on river
‘walk: Tt is not g
public right of way

 KERRY County Counci] jg oot him at length apg relayed the
| fuvolved i dispute vy ' 8 landowner’s concerns about
' W&‘mﬁb the anti-social behayiogy on his
bank of the Foale v during the foe down.

. (s #nd walkers

Auglers

However, the RIS stated that there
I o evhdence to suggest the

i,

pe uas through the l?%‘[ !
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along the Riverbank through wagery edge.

the Bluebe]} Woods. They pointed to an 03 map

€ Toute Jeads to Prime they chaim shows aroute along

fishing Spots for anglers and the bank, SUppOorting thejr ho.
ugh a much-loved wooded lief that a right of way exists,

areg,

Not so, says Kerry County
The landowner behind the Couneil. E
fencing told The Rerryman he “This appears to be a civil
did not wigh 1o eomment on the matter and tha Counedl is pop
matter at thig point, However, favolved insofar as there ig
Sinn Féin County Councillor pgy a public right of way” the
Tom Barry hag Spoken with spokesperson sajd,
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Maurice O Sullivan and Co
Solicitors

ACC Building

Main St

Listowetl

Co. Kerry,

13" July 2006. Your ref: 08/S/ck/B95.

Re: Your client, Mizhael Barrett.
My client, Vincent Brennan.

Dear Sirs,
I refer to your letter of the 5™ inst.

Lenclose copy letter of the 15™ of July 2005 I sent to your client with copy map referred
to therein,

I understand that following my letter of the 15" of July 2005 your client met with my
client about two weeks afterwards and your client agreed to repair a gap at the point ‘B’
on the map on your client’s property which had been made be walkers, Your client did
not repair this gap which is also the point where the cattle went on to your clients lands
from the river. My clients cattle get drinking water from the river.

Your client had a fence along the line ‘A-B’ before he built the golf course. He cleared
away the fence and opened up the space surrounding it with the result that walkers began
trespassing on my client’s lands. My client has repaired his fence at the entrance to the
wood on his property several times in recent years but it has been torn down by
trespassers. He will endeavour to keep it repaired. However if your client repaired the
gap in his fence at the point *B’, this would prevent cattle from trespassing on his lands
from the river. Your client might please arrange to do so,

Yours faithfully

Michael Moore
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Vincent Brennan
Skehenerin
Listowsl

Co. Kerry.

6" July 2006

Re: You and Michael Barrett.
Alleged catile trespass,

Dear Mr Brennan,

I enclose copy fetter of the 5% of July 2006 from Maurice O°Sullivan and Co, Selicitors,
Listowel with copy letter of the 5™ isn’t to you for your attention,

Yours faithfully

Michael Moore






MAURICE O’SULLIVAN & CO

SOLICITORS

fausce O'Suikvan, B.0.L.
My ot Data:

o MO’ S/ck/B95

Michael Maore
Solicitor
Convent Street
Listowel

Co. Kerry

Dear Michael,

AC.C. BUILDING, CHURCH STREET,

LISTOWEL, CO. KERRY, IRELAND.

Phona: {068} 21780 (2 Unes)

Fox: {068) 21960

VAT No. 25009591

Docusmaitt Exchange No. DX 85 002
Listowsl

EMali: kenylaw@elrcom.net

Yebsife: wwuhcussinigland.com

5 July, 2006

{ understand you act for Vincent Brennan and 1 enclose a copy of my letter of today’s
date to Mr, Brennan in respect of cattle trespassing last Sunday morning on Ty clients

Golf Course,

ours faithfolly—

Maurice O'Sullivan

Dubiin Office: 24/28 Upper Oninond Guay, Bubfn 7.






MO’ 8/ck/B95/ 5 luly, 2006

Mr, Vincent Brennan
Cahirdown

Listowel

Co. Kerry

Re: My Client: Michael F Barrett

Dear Mr. Brennan,

[ have received instructions from Michael F Barrett that on last Sunday moming on
two occasions, cattle from your property came through the woods and trespassed on
oy clients Golf Course and did damage to two of the greens. My client has been
reasonably successful in repairing the damage but my client is extremely worried if
this incidence trespass occurs again and is not noticed immediately by my client that .
itreparabile damage could be done, particularly to the green on his seventh hole,

If the green were to be severely damaged then it could cost quite a considerable
amount of money to repair same and there would be a considerable amount of loss of
revenue to my client by having the part of the course closed.

Would you please ensure that your cattle do not tregpass on my clients’ lands again

and can you please advise me whether or not you have insurance on vour farm
covering cattle trespassing in the event that further trespass occurs.

Yours sincerely,

Maurice O'Sullivan






Mr Michael Barzett
Gurtinard

Listowsl

Cao. Kerry.

15% July 2005.

Re: My client, Vincent Brennan, Skehenerin, Listowel, Co, Kerty.
Proposed hotel and leisure centre at Gurtiard, Listowel,

Dear Mr Barrett,

As you know, my client’s property adjoins your property at Dromin Lower, Listowel,
Co. Kerry,

My client is concemed that arising out of your recent planning application for 2 hotel
and leisure centre at Gurtinard, Listowel, his property will be trespassed upon. I
enclose copy map showing my client’s property, the boundary of which with your
property, ] am instructed, is along the line *A-B’.

My client requires to hear from you within the next seven days with your proposals to
make your property secure and prevent any such trespass and in particular he requires
that you erect a permanent fence along the boundary line *A-B’ and that you set out
the type of fence to be erected for his approval.

T await hearing from you in this regard within the next seven days.

Yours faithfuily

Michasl Moore
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mnég Forfheidhmithe,
An Roinn Pleanala

i COMHAIRLE CONTAE CHIARRAI

Aras an Chontae,

Comh.

Enforcement Unit,
Planning Department
Kerry County Council,

County Buildings,
Tralee, Co. Kerry.

Tré L, Co. Chiarral. KERRY COUNTY COUNCIL

Guthén | Tel 066 7183774 Facs | Fax 066 7120328 Rphost | Email enforcement@kerrycoco.ie

Suiomh | Web www.kerrycoco.ie

Our Ref: 8224

6% November 2020

Vincent Brennan,
Skehenerin,
Listowel,

Co. Kerry

Re: Planning and Development Acts 2000 - 2020
AChara,

i refer to our letter which accompanied the Enforcement Notice recently served on you {i.e. the
Enforcement Motice which was correctly dated 04" November 2020},

It has since been noted that the cover letter which accompanied the Enforcement Notice was
inadvertently dated 04 December 2020 instead of the correct date of 04" November 2020,

Please accept our apologies for any confusion caused by this typographical error.

Attached herewith is the amended cover letter (04" November 2020} together with a copy of the
original Enforcement notice.

Mise fe meas,

'777%%&;

St Ofﬁcer:\"
Enforcement Unit,
Planning and Sustainable Development ~ 066 718 3774

GAFII GF AGLIS FAIITF



#

2505

tE .i—;!, O T

O L R

ar M g .

% - - vmee p
ok ¢ '} PR |
¥ wila R T & T =R -!: b 1
e g i AL SR LT T
= L] E .
DT R TR =7 :
vl " v =, = f 1t
= e oy o i i B
e W T R Al 2 . 4
L L A o gt . = - N
- 2 A B R e
g R - BeLis
. v e - - 1 B »
&y =AY, g . l
!f ety b A >

-',)E—-".";?."J. Ok,




-

Enforcement Unit,

AN ﬁannég Forfheidhmithe,
Planning Department

An Roinn Pleanila

Comha.. _ Contae Chiarral, ey ) Kerry County Counci,
Aras an Chontae, COMHAIRLE CONTAE CHIARRAI oy Bci"féé‘f’éf
RS SnaSnans, KERRY COUNTY COUNCIL i

Our Ref: 8224
Date: 4" November 2020

Vincent Brennan,
Skehenerin,
Listowel,

Co. Kerry

Planning and Development Acts 2000 to 2020,
A Chara,

I refer to previous correspondence regarding the above matter and to
the submission from IC Engineers in relation to same. A decision has
been made on the Section 5 referral submitted under Reference
EX858. It has been determined on 23/10/2020 that the works outlined
in the Section 5 referral would constitute development, which is not
exempted development.

Please find attached an Enforcement Notice requiring the removal of

the fence by gt January 2021.

The Planning Authority wishes to inform you that in the event of the
Enforcement Notice not being complied with, your file shall be
forwarded to the Law Department to Institute Legal Proceedings
against you, without any further notice or correspondence. You should
note that you are liable for gl costs and expenses incurred by Kerry
County Council in relation to this matter.

Furthermore, you have incurred an Enforcement Fine of €250
being the costs incurred to date by Kerry County Council in
dealing with this matter. The aforementioned fine is payable not
later than 4 weeks from the date of this letter.

| trust your Co-operation will be forthcoming in this matter.

Yours faithfully,
[/

3

L

S.0. Enforcement Unjs
Planning and Sustainaple Development - (066) 718 3774

GAFII GF AGIIS FANTE
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KERRY COUNTY COUNCIL
SECTION 154(5) PLANNING AND DEVELOPMENT ACTS 2000 to 2020.
ENFORCEMENT NOTICE

£

¥incent Brennan, Skehenerin, Listowel, Co. Kerry

:’a_e;jf-_ 8224

- 4

l

FEREAS Kerry County Council {(hereinafter called “the Council™) is the
nning Authority for the County of Kerry in which are situate lands at
omin Lower, Listowel, Co. Kerry.

1)

L B W
%

T
o o

ND WHEREAS the foliowing development has been carried out at the said
nds namely:

0y

'* The construction of a fence.
AND WHEREAS the said development is not exempted and no permission
forthe said development has been applied for or granted by the Councii in
respect of the said development, the Council in exercise of the powers
conferred on it by Section 154 of the Planning and Development Act 2000
as ?mended requires that the development cease.

Fuéther you are required to carry out the following steps:-

* Removal of the fence by 8th January 2021,
AND TAKE NOTICE THAT if within the period specified above, or within
such extended period {not being more than 6 months) as the Council may
allow, the steps specified in this Notice to be taken by you have not been
taken, the Council may enter on the lands and take such steps, including
the?removal, demolition or alteration of any structure, and may recover any
expenses reasonably incurred by them in that behalf. If by the period
specified above the steps specified in this Notice have not been undertaken
you may be guilty of an offence.

A person who js guilty of an offence in relation to an unauthorised
development under the provision of the Planning and Development Act
2000 (as amended) shall be liable to the following:-

(a) On conviction on indictment, to a fine not exceeding EUR

12,@97,381, or to imprisonment for a term not exceeding 2 years, or to both,
or |
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® On summary conviction, to a fine not exceeding EUR 5,000 or
& imprisonment for a term not exceeding 8 months, or to both.

In addition you are required in accordance with section 154(5)(d) of the
P!ann!ng and Development Act 2000 (as amended) to refund to the Council
i€ sum of EUR 250,00 being the costs and expenses reasonably incurred

by the| Council in relation to the investigation, detection and issue of the
Enforcement Notice.

i

Dated|this 4" November 2020

Signegﬁ;—-’:“ =
(¥ S.0. Enforcement Unit
» Enforcement Unit

Planning & Sustainable Development
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Enforcement Unit,

—2AaRanndg Forfheidhmithe, Planning Department

An Pinn Pleanala

Kerry County Council,
Combhairle Contae Chiarrai, i County Buildings,
Aras an Chontae, COMHAIRLE CONTAE CHIARRAI Tralee, Co. Kerry

Tra L, Co. Chiarrai. KERRY COUNTY COUNCIL
Guthan | Tel 066 7183774 Facs | Fax 066 7120328 Rphost [ Email enforcement@kerrycocoie Suiomh | Web www.kerrycoco.fe
Cur Ref: 8224

6" November 2020

James Brennan,
Skehenerin,
Listowel,

Co. Ketry

Re: Planning and Development Acts 2000 - 2020
A Chara,

I refer to our letter which accompanied the Enforcement Notice recently served on you (i.e. the
Enforcement Notice which was correctly dated 04*" November 2020).

It has since been noted that the cover letter which accompanied the Enforcement Notice was
inadvertently dated 04™ December 2020 instead of the correct date of 04™ November 2020.

Please accept our apologies for any confusion caused by this typographical error.

Attached herewith is the amended cover letter (04* November 2020) together with a copy of the
original Enforcement notice.

Mise le meas,

TAg

Staff bﬁicer,
Enforcement Unit,
Planning and Sustainable Development — 066 718 3774

SACIERE AN FALTE
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«sandg Forfheidhmithe,
',A{‘R‘:'iﬁnn Pleanala

Coml 2 Contae Chiarrai,

Aras an Chontae,
Tra Li, Co. Chiarrai,

Enforcement Unit,
Planning Department

Kerry County Council,
COMHAIRLE CONTAE CHIARRA| County Buildings,
KERRY COUNTY COUNCIL Tralee, Co. Kerry.

Guthén | Tel 066 7183774 Facs | Fax 066 7120328 Rphost | Email enforcement@kerrycoco.ie  Sujomh | Web www.kerrycoco.je

Our Ref: 8224
Date: 4" November 2020

James Brennan,
Skehenerin,
Listowel,

Co. Kerry

Planning and Development Acts 2000 to 2020.
A Chara,

I refer to previous correspondence regarding the above matter and to
the submission from IC Engineers in relation to same. A decision has
been made on the Section 5 referral submitted under Reference
EX858. It has been determined on 23/1 0/2020 that the works outlined
in the Section 5 referral would constitute development, which is not
exempted development.

Please find attached an Enforcement Notice requiring the removal of

the fence by 8% January 2021,

The Planning Authority wishes to inform you that in the event of the
Enforcement Notice not being complied with, your file shall be
forwarded to the Law Departrment to Institute Legal Proceedings
against you, without any further notice or correspondence. You should
note that you are liable for alf costs and expenses incurred by Kerry
County Council in relation to this matter.

Furthermore, you have incurred an Enforcement Fine of €250
being the costs incurred to date by Kerry County Council in
dealing with this matter. The aforementioned fine is payable not
later than 4 weeks from the date of this letter.

| trust your co-operation will be forthcoming in this matter.

Yours faithfully,

S.0. Enforcement Unit
Planning and Sustainable Development - (066) 718 3774
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KERRY COUNTY COUNGIL
SECTION 154(5) PLANNING AND DEVELOPMENT ACTS 2000 to 2020.
‘ ENFORCEMENT NOTICE

To: EJames Brennan, Skehenerin, Listowel, Co. Kerry

Ref; 8224

|
WHFREAS Kerry County Council (hereinafter called "the Council”) is the
Pla Ining Authority for the County of Kerry in which are situate lands at
Dromm Lower, Listowel, Co. Kerry.

AND WHEREAS the following development has been carried out at the said
lands namely:

« The construction of a fence.

AND WHEREAS the said development is not exempted and no permission
for the said development has been applied for or granted by the Council in
respect of the said development, the Council in exercise of the powers
conferred on it by Section 154 of the Planning and Development Act 2000
as amended requires that the development cease.

Furt%her you are required to carry out the following steps:-
|

4 Removal of the fence by 8™ January 2021.

AND TAKE NOTICE THAT if within the period specified above, or within
such extended period (not being more than 6 months) as the Council may
allow, the steps specified in this Notice to be taken by you have not been
taken, the Council may enter on the lands and take such steps, including
the removal, demolition or alteration of any structure, and may recover any
expenses reasonably incurred by them in that behalf. If by the period
specified above the steps specified in this Notice have not been undertaken
you may be guilty of an offence.

A person who is guilty of an offence in relation to an unauthorised
deveiopment under the provision of the Planning and Development Act
2000 (as amended) shall be liable to the following:-

(a) On conviction on indictment, to a fine not exceeding EUR

12 697,381, ar to imprisonment for a term not exceeding 2 years, or to both,
or

(b) | On summary conviction, to a fine not exceeding EUR 5,000 or
to imprisonment for a term not exceeding 6 months, or to both.
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|

in faddition You are required in accordance with section 154(5)(d) of the
Planning and Development Act 2000 (as amended) to refund to the Council,
the sum of EUR 250.00 being the costs and expenses reasonably incurred

byg’the Council in relation to the investigation, detection and issue of the
Enforcement Notice.

Dated this 4 November 2020

$.0. Enforcement Unit
- Enforcement Unit
Planning & Sustainable Development
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

Independent Property Review of Lands at Listowel, Co. Kerry

Development: Independent Property Review
Lands: Dromin Lower, Listowel, Co. Kerry
Client: James Brennan

Date: 15" February 2021
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

1.0 Introduction

I have been engaged by Aisling Meehan Agricultural Solicitors, Springfield House,
Sixmilebridge, Co. Clare V95 C795 to carry out an Independent Review of lands
which have been the subject of three ‘Section 5 Declaration Procedures’ at Dromin
Lower, Listowel, Co. Kerry. These iands are in the ownership of James Brennan.

This Independent Review of Lands intends to review the detaiis of the now erected
palisade fencing on the subject lands owned by James Brennan at Dromin Lower,
Listowel, Co. Kerry and providing supplementary information on the surrounding
lands and environs that are associated with all the Section 5 Declaration procedures

This review is provided to be used for reference purposes and essential technical
information for this overall submission to An Bord Pleanala on behalf of James
Brennan.

The subject lands are situated on the eastern side of Listowel Town, approx. 1.50km
from the Town Square. These lands are situated on the northern banks of the River
Feale. From the OPW Fiooding Map database it is noted that these lands do no flood

The landowners James Brennan constructed a 1.80m high palisade fence of length
50m approx. on their own lands. This fence was constructed from the bank of the
River Feale for a length of 50m to the east of a watercourse / stream. This stream is
a tributary to the River Feale. The palisade fence was erected on Brennan lands to
the east of the stream.

The stream forms the legal boundary between Brennan lands and the lands directly
to the west. The lands to the west are in the ownership of Mr. Barrett.

The fence was erected on foot of a Section 5 Declaration procedure EX626 to Kerry
County Council - Application by James Brennan, resulting in a Declaration dated 19t
December, 2017 that the construction of about 50 metres of stock-proof fencing at
the western boundary of the applicant's farm land at Dromin Lower, Listowel, Co.
Kerry does constitute exempted development.

The palisade fence was erected on 6" -10th July 2020 following the above directive.
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

"GURTENARD
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Fig 1.1 — Site Location Map — Subject Lands in Red to the eastern side of Listowel Town

Fig 1.2 — Site Location Map — Subject Lands in Red
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STREAM FORMS THE
LEGAL BOUNDARY

BRENNAN LANDS
PALISADE FENCE IN BLUE

ADIJOINING WESTERN
NEIGHBOURING LANDS.

BARRETT LANDS
Fig 1.3 — Palisade Fence Location
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Fig 1.4 - Flood Zoning Map — Extract from the OPW Flood Mapping Database
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Fig 1.5 — Reference Map — A3 Version in Appendix
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

2.0 Section 5 Declaration Procedure History

The following is a history of the ‘Section 5 Declaration Procedures’ to & from Kerry
County Council

EX624

EX858

EX877

Application by Vincent & James Brennan, resulting in a Declaration dated 19th
December, 2017 that the construction of about 50 metres of stock-proof fencing at
the western boundary of the applicant’s farm land at Dromin Lower, Listowel, Co.
Kerry does constitute exempted development.

Palisade Fence erected on 6" — 10t July 2020 on the ruling of EX626

Application by “Bluebell Wood and River Walk Action Committee”, resulting in a
Declaration dated 23" October, 2020 that the works and construction of a 2 metre
high palisade fence adjacent to a water course does not constitute exempted
development.

Application by James Brennan resulting in a Declaration dated the 20t December,
2020 that the completion of works consisting of a 2 metre high palisade fence
adjacent to a water course at Dromin Lower, Listowel, Co. Kerry does NOT
constitute exempted development.
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

3.0 Palisade Fence Technical Details

Fencing length: 50m

Height: 2000mm

Standard: To BS1722-12

Panel: 20 No 2.5mm thick pales with triad head bolted to

angle rail with 87mm gaps -+

Rails: 2 no 2730mm 45 x 45 x 5 Angle

Posts: 100 x 55 RSJ hot dipped galvanised post to BS EN9 ISO 1461:2009 after
fabrication and subsequently electrostatically powder coated in a plant complying to
EN 1722 Part 16Post Centres: 2750mm

Fixings: Irfen® angle cleats and 10mm Irfen® anti vandal bolts and nuts

Method of setting posts: Erect posts plumb and level in 25n concrete bases minimum
size 350 x 350 x 600mm set 100mm below ground level

Fig 3.1 - Palisade fence viewing west towards neighbouring lands
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

Fig 3.2 - Palisade fence viewing west towards neighbouring lands with River Feale to the South

Fig 3.3 - Palisade fence viewing west towards neighbouring lands with River Feale to the South
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Fig 3.4 — Palisade fence viewing eastwards towards Brennan lands with River Feale to the South

Fig 3.5 — Palisade fence viewing eastwards towards Brennan lands, stream is the legal boundary
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

Fig 3.6 — Palisade fence junction with the River Feale Bank
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4.0 Photographic References

Fig 4.1 — No Trespassing Signage erected by the Brennan'’s in Johnny Connor's Wood adjacent to the
Palisade Fencing

Fig 4.2 — No Trespassing Signage erected by the Brennan's in Johnny Connor's Wood adjacent to the
Palisade Fencing
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Fig 4.4 — Viewing eastwards from Johnny Connor's Wood, River Feale to the South
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

Fig 4.6 — Agricultural Brennan lands to the east of Johnny Connor's wood
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

Fig 4.7 — Agricultural Brennan lands to the east of Johnny Connor’s wood — viewing west

Fig 4.8 - Agricultural Brennan lands 1o the east of Jehnny Connor's wood — viewing west
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Fig 4.10 - Brennan’s agricultural lands to the east
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Independent Property Review — Dromin Lower, Listowel, Co. Kerry

Fig 4.11 — Private Road — Brennan's have Right of Way over this road, indicated in green on the A3
Map
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