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T: +353 1 514 3800 PRACTISING

F: +353 1 507 8300 SOLICITORS

36 CHARLES STREET WEST. DUBLIN 7
WWW.MGLAW, IE

AN BORD pLEANZ
- CF L D‘C\)‘_}\ ALA

LDG
Our Ref: BG /2972
AB_P' Your Ref;
An Bord Pleanala 0T APR 2021
64 Marlborough St, Fee: € - 1 April 2021

Rotunda, . O Type: -Qqu_tiQ By:
Dublin 1, ime: 1O.< : ; |
D01 V902 4 =L By Daod

Re: Property: 16 Hollybrook Park, Clontarf, Dublin 3

Owner: Copperwhistle Ltd, Castleshane, Clontibret, Co. Monaghan

Applicants for Referral: Mark McCaughey, Hilary McCaughey, Eileen Appleyard

Aidan Long, Ailbhe Tarrant, Conor Shields, all of Hollybrook Road or Hollybrook Park, Clontarf,
Dublin 3

Question referred: "Whether the use of the property as a guest house which provides rooms on a
nightly basis offering Bed and Breakfast to Dublin City Council/ Dublin Regional Homeless Executive to
accommodate homeless people, is or is not development and whether development constitutes
exempted development or does not constitute exempted development?”

Reference number: 049/21

Dear Sirs,

We attach a referral for determination by the Board under Section 5 of the Planning and Development
Act 2000, along with supporting documentation and fee.

The Applicants request that the Board would determine the above question, and determine as a fact
what the existing use of the Property is. :

Basis for Referral
The Applicants submitted their application for a declaration to Dublin City Council on 10 February 2021.

The Council did not issue a determination within 4 weeks as required, and the procedure for referral is
engaged pursuant to Section 5.

Reasons for Absence of Determination
The Board might please note the circumstances giving rise to the referral.
The Council has notified the Applicants pursuant to Section 5(2)(ba) that it would not be possible,

having regard to the complexity of the matter, to issue a determination within 4 weeks, and that it is
awaiting further information from the Owner which it has requested pursuant to Section 5(2)(c).
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Ins " circumstances, the deadline for the Council to issue a declaration is extended, but the deadline
for making a referral to the Board is not. Hence, if the owner never replies to the Council’s notice
requesting further information, the Council may never be in a positio i ation, and the

Applicants would then be out of time to make a referral. Accordingly, thWlﬁ pE‘fArﬁ\ﬁLnA

compliance with the statutory deadline.

There are Multiple Applications for Declarations Relating to this roperty

01 APR 2021

LTR DATED
rﬂg ét_eferred‘.“‘“-* FROM

There are two broadly identical applications before the Council.
In the first, the owners sought a determination of the Question now be

lon, because there is no
appl

In the Second, the Applicants asked for a declaration on the sa
procedure for a member of the public to make a submission on an owner's

The Applicants took the additional step of seeking to make a submission on the Owner’s application,
asserting that the underlying facts relating to the current use were not as stated by the Owner. They
asked the Council to accept that they had an impilicit right to make a submission on the application.

The Council apparently accepted the submission on the first referral and also accepted the second
referral.

The Council decided, on foot of the Applicants’ submission that it needed further information from the
Owner, and requested that infor_mation. The information requested is similar to the inform_ation which

The Owner has not yet replied, and in those circumstances the Council decided not to determine the
Applicants’ application at this time.

Substantive Issue

The primary substantive issue is whether the present use is use as a guest house or use as a
residential building. That will determine whether the Owner’s use of the premises as a bed and
breakfast is a material change of use, and thus whether it is development. The secondary question is
whether, if there is development, it is exempted. '

The material relating to the primary substantive issue is the Owner’s application, the Applicants’
submission, and the supporting documents.

The Applicants ask the Board to determine the question posed and to make relevant findings as to the
current use of the Property. :
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cur "t use appears to be residential use, as bedsits.

Documents

We attach the following documents:

1. Application by the Applicants for a Determination under Section 5 (submitted to the Council on 10

February 2021 and hereby referred to the Board.)
2. Submission by th_e Applicants on the Owner's Declaration application.

We also attach documents which the Applicants have obtained since making their application and
submission to the Council:

12. Information received from the Office of the Valuation Commissioner pursuant to FO| Request.
13. Email from Declan Connors, the AA, confirming cessation of guest house use about 2007.

We also attach referral fee of €220,

Yours faithfully,

Grove Solicitors LLP

- AN BORD PLEANALA

01 APR 2021
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ASCHEDULE OF ENCLOSED DOCUMENTS

1. Application by the Applicants for a Determination under Section 5 (submitted to the
Council on 10 February 2021 ang hereby referred to the Board.)

2. Submission by the Applicants on the Owner’s Declaration application.

6. Relevant documents from planning application 2428/15,

7. Letter from the Council to the Owner dated 23 February 2021 requesting further
information.

8. Planner's Report on Section 5 Application 0025/21 dated 19 February 2021.

9. Observation by Clontarf Residents Association to the Council, dated 22 February
2021.

10. Acknowledgement by the Council of Observation, dated 1 March 2021.
11. Notice from Dublin City Council dated 11 March 2021, deferring decision.

12. Information received from the Office of the Valuation Commissioner pursuant to FOI
Request.

13. Email from Declan Connors, the AA, confirming cessation of guest house use about
2007.
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01 APR 2021
[TROATED FROM

LDG- —_
AP

e







MARTIN & GROVE SoLICITORS | LAW SOCIETY

OF IRELAND
E: !NFO@MART!NGATELY.IE A A W
T: +353 1 514 3800
F: +353 1 507 8300 SOLICITORS
36 CHARLES STREET WEST, DUBLIN 7
WWW.MARTINGATELY.IE
Our Ref: BG /2972
Your Ref:
Dublin City Council, 10 February 2021
Planning Registry Section, By:
Block 4, Floor 0, , .
Civic Offices,
Wood Quay,
Dublin 8

Re: 16 Hollybook Park

Dear Sirs,

We attach an application for a declaration pursuant to Section 5 of the Planning and Development Act
2000 as amended in respect of the above property.

The application comprises the following documents:

1. Referral Form

2. Map in Duplicate

3. Application by Copperwhistle Ltd which is currently under consideration by the Council under
separate reference 0025/21

4. Submission by our clients in response to the arguments made in that application

They note the absence of an express right to make a submission on an owner’s application under
Section 5. They submit that such a right is impilicit in the requirements of natural and constitutional
justice, in particular the audi alteram partem principle under which a decision maker is obliged to hear
both sides of the argument.

We should draw the attention of the Council to the decision of the Supreme Court in the case of
-Dellway v NAMA in this respect. Finnegan J, agreeing with Fennelly J, summarised the principle that:
‘a person whose interests are capable of being affected directly by a decision of a public body
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01 APR 2021

LTR DATED FROM
LDG-

i B




T % A
bk '

.
i
i
5
£
|
. ) )
iy N ' 3
£z [
- S
.
al ¢4 * VT T e
AL A e
¥ i
'I ll
e (L
) R y i
! (TRlIth P i
| [ A
)

i -

[TRIRVAZITAROE At

o ——
~
-p |
-

TS Ll

(-

3l

Y=

1
b
e
N
.
.
X £
.
= A '
3y

ST AT

: g o ol e ._-é@-",ﬁ-
-‘fi\' n b I'.‘. i} .. -1}..&.' LS

g
Tl K
J'L'tm‘
N A .
e e -'ho--&nd.-- v s

Al
v
.
i
N , ~
~ ¥
y
v
i : . v "'
3 l ‘
.
I
]
L
SRL i
j
] - ! o .
. * I
O
5]
i
“w ).
5 i '
sl FRIEER e
- - . '
}
-
1 )
t
N “ 1 - I'
1 sl b 5
N B
3 g '
] ll
-

o S LT IO T




exercising statutory powers is ordinarily entitled to have notice of the intention to consider the making
of the decision and to have his or her representations considered by the decision maker.’ [201114 IR 1
at p359

Our clients are submitting this Application to ensure that they are not prejudiced by the Council taking a
decision in respect of which their submission may not be considered, and which they would have no
right to refer to An Bord Pleanala. They ask that the Council consider the two applications together, in
order to avoid the possibility of inconsistent or irreconcilable decisions.

They also request that the Council seek further information as set out at the end of their submission,
and that it then refer the two applications to An Bord Pleanala for determination. This woulq regularise

Martin & Grove Solicitors LLP

AN BORD PLEANALA
01 APR 2021
LTR DATED FROM
LDG- ____
ABP- ' -
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DECLARATION ON DEVELOPMENT & EXEMPTED DEVELOPMENT

W
L
Gombate Cattrach SECTION 5 APPLICATION FORM

Bhaile Atha
Dubiin City Councit

Mark McCaughey, Hilary McCaughey, Eileen Appleyard
NAME OF APPLICANT: Aidan Long, Ailbhe Tarrant, Conor Shields

ADDRESS OF APPLICANT: |All of Hollybrook Park or Hollybrook Road ]
[Clontarf, Dublin 3 ]
EMAIL ADDRESS:

TELEPHONE NO. Day: Mobile:

NAME OF AGENT AND AGENT'S ADDRESS: |Martin and Gr. ove, Solicitors
36 Charles Street West, Inns Quay, Dublin 7

TELEPHONE NO. Day: [(01) 5143800 | Mobile:

ADDRESS FOR CORRESPONDENCE (if different from above)

16 Hollybrook Park

LOCATION OF SUBJECT SITE:
Clontarf, Dublin 3

Is this a Protected Structure or within the curtilage of a Protected
Structure? [ye —,

If yes, has a Declaration under Section 57 of the Planning & Development Act
2000 been requested or issued for the property by the Planning Authority? N j

Please provide details of works (where applicable) or proposed development.
(Note: only works listed and described under this section will be assessed under
this section 5 application. Use additional sheets if required.)

]ﬂe use of the property as a guest house which provides rooms on —l

|a nightly basis offering Bed and Breakiast to Dublin City Council7 Dubiin ]

IR_GgionaI Homeless Executive to accommodate homeless people : -
A
AN BORD PEERNAL
01 APR 2021 \
- |
LTRDATED FROM ——— ]
LDG- - \
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List of plans, drawings etc. submitted with this application

Plan of Property, x2

[Owners of neighbouring properties |

Please state Applicant’s interest in this site: IBeSidemS of the area. j

If applicant is not owner of site, please provide name & address of owner:
|Copperwhistie Ltd ]

|Castleshane, Clontibret, Co. Monaghan

Are you aware of any enforcement proceedings connected to this site?
If so please supply details:

[No N

Where there previous planning application/s on this site? [y
If so please supply details:

1586/96, change of use from dwellinghouse to guesthouse.

[2428/15, conversion from guesthouse to apartments

L

Signed Date_(10 Feb 2027
NOTES

Application shall be accompanied by 2 copies of site location map with site clearly
outlined in red and a fee of €80.00. Please submit 2 copies of any additional
plans/reports etc. you may wish to include as part of the appilication.

Application shall be forwarded to: Dublin City Council, Planning Registry
Section, Block 4, Floor 0, Civic Offices, Wood Quay, Dublin 8.
Contact Details: Phone: 01 222 2149 Fax: 01 222 2675

AN BORD PLEANALA

01 APR 2021
LTRDATED _______ FROM

LDG-
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Section 5 Declaration for Protected Structures

Required Documents

1. Application form (The application form should be used to provide a numbered list of
all the proposed works. Two copies of all supporting information should be
submiited).

2. Application fee (€80)

3. 2 copies of the site location map (location clearly outlined in red).

4. A photographic record of the historic fabric to be affected/impacted upon by the
proposed works and a general photo of the building. (notes can be added to these
photos to explain the proposed works)

5. An outline explaining justification for and assessment of the impact of the proposed
works on the protected structure. '

6. A method statement outlining the proposed works to include a specification of the
materials to be used.

7. Elevation, plan and detail drawings where appropriate.

The Department of Arts, Heritage and the Gaeltacht Advice Series documents are
recommended reading before submitting a Section 5 application for proposed works fo a
protected structure. These publications contain the best practice advice for conservation work
and knowledge of best conservation practice must be clearly demonstrated in all applications.
(See links below)

http://www.dublincitv.ie/PIanninq/HeritageConservation/Conservation/Pages/DoEHLGArchitec

turaIHeritagePubIicationsandConservationAdviceSeries.aspx

A Guide to the Repair of Historic Brickwork:

The Repair of Wrought and Cast Iron Work :

A Guide to the Repair of Older Buildings:

A Guide the Repair of Historic Windows:

Roofs - A Guide to the Repair of Historic Roofs.pdf
Ruins - The Conservation and Repair of Masonry Ruins.pdf
Enerqy Efficiency in Traditional Buildings.pdf

Access - Improving

Places of Worship -
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DECLARATION ON DEVELOPMENT & EXEMPTED DEVELOPMENT

:.m-'
Tt | - SECTION SAPPLICATION.FORM. _

NAME OF APPLICANT: Copperwhistle Ltd,

ADDRESS OF APPLICANT: k

EMAIL ADDRESS: Nfa

SENESEL
1207 NV( 61

J,uewuéde(j .ﬁuluue;d

TELEPHONE NO. Day: N/a Mobile: N/&

NAME OF AGENT AND AGENT'S ADDRESS: Hughes Planning & Development Consultants
70 Pearse Street, Dublin 2

TELEPHONE NO. Day: _ 015390710 Mobile:

ADDRESS FOR CORRESPONDENGE {if different from ahove)
70 Pearse Street, Dublin 2

LOGATION OF SUBJECT SITE" 16 Holiybrook Park, Clontarf, Dublin 3

Is this a Protected Structure

Structure?

It yes, has a Declaration un
2000 been requested or isg

or within the curtitage of a Protected

der Section 57 of the Planning & Development Act
ued for the property by the Planning Authority?

0)

 Please pf_ovi_de details of wgrigs-(ﬁm_hp_r_e:qppliéabie).oﬁ "gfaﬁésreléild?éyéithan_t. '
(Nhfgfﬂanly_wo;kls,H,s,'tfgiijn‘_d destrihed under:this sectlon Wil be assésseti under.
- this section.5 agﬁfiéé_utiop? Use ad&’ft_igqal sheets if required o @ B ma b

No works proposed.

N BORD PLEANALA

01 APR 202!
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List of plans, drawings etc. submitted with this application

nfa

Please state Applicant’s interest in this site: Owner

If applicant is not owner of sits, ploase provide name & addrass of owner:

' n/a

Are you aware of any enforcement proceedings connected o this site?
If s0 please supply details: _

Enforcement notice issued on 14th July 2020 but has since heen closed.

Where there previous planning application/s on this site?

¥ so please sup)uly details:
Reg. Ref. 1586/96 - change of use from dwelling to guesthouse.

Reg. Ref. 2428/15 - conversion of guesthouse to 2 no., two-bed apartments. Not implemeted,

A fgﬁ
Signed r’/ -x-?(l,.._.. _ ___ Date22/01/2021
NOTES

Applicatiori shail be accompanied by 2 copies of site focation map with site clearly
outlined in red and a fes of €80.00. Please submit 2 copies of any additional
plans/reports etc. you may wish o include as part of the application,

Application shall be forwarded to: Dublin City Council, Planning Registry
Section, Block 4, Floor 0, Civic Offices, Wood Quay, Dublin 8.
Contact Details: Phone: 01 222 2149 Fax 01 222 2675

AN BORD PLEANALA

0 1 APR 2021
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Planning Report

Section § Application - Declaration of Exempted Development

Use of Guesthouse at No. 16 Hollybrook Park,
Clontarf, Dublin 3

Copperwhistie Ltd.

January 2021

01 APR 2021
o cecuo o ALTRDATED ____ FROM ______
ng & Development Consultants:

ABP- 70 Pearse Street, Dublin 2
: o e E——

+353 (0)1 5
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Planning Report January 2021

1.0 Infroduction

Hughes Planning and Development Consd!tants, 70 Pearse Street, Dublin 2, have prepared this report
to accompany an application for a Declaration of Exempted Development, on behalf of Copperwhistle

3 concerming the use of No. 16 Hollybrook Park, Clontarf,
Dubiin 3. .

The subject site was granted planning permission for g change of use fram a house fo a guest hoyse
in 1998 under Reg. Ref. 1586/96. Qur client intends fo ¢ontinue usirg the property as a guest house,

guests at this guest house, nor will any non-governmental organisation or approved hausing body be
involved. See Appendix A for details.

Therefore, the question before the planning authority is;

“Whether the use of the property as a guest house which provides rooms on & nightly basis
offering Bed and Breakfast to Dublin City Council/ Dubiin Regional Homeless Executive fo
accommodate homeless people, is or is not development and whether development constitutes
exempled development or does not constitute exempted developiment?”

2.0 Site Description

The sublect site fronts onto Hallybrook Park, which is a cul-de-sac accessed from the west via Howth
Road. The site is located in a mature residential ares, which consists of @ mix of residential units with
regards to building type and haight.

The site is eccupied by a large property laid out over three fioors, which entails 14 no. bedrooms, and
communal kitchen and laundry facilities. The property has an external red brick finish. The property on-
site is currently vacant but was most recently used as a guest house, permitted under Planning Reg.
Ref. 1586/98, )

The building on site is listed on Dublin City Council's Record of Protected Structures (RPS Ref, 388

AN BORD PLEANALA

01 APR 2021
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Planning Report

January 2021

Figure 1.0 Aerial view indicating the subject site, No. 18 Hollybrook Park (red outiine)

3.0 Planning History

Planning Applications

Reg. Ref. 1586/36

Reg. Ref. 2161115

Planning permission was granted on 22nd QOctober 1998 for the change of use
of the existing Grade 2 listed house to guest house.

Planning permission was granted on 7' August 2015 for the conversion of 14
bedroom fong stay guest house to 4 no, one-bedroom and 2 no. two-bedroom
apartments.

The final grant of permission was notified on 7th August 2015, however, this application was

ented, and works did not commence for the proposed development. Furthermore, the planning
permission for this applioation expired on 7th August 2020. On this basis, the relevant planning
application for the development of the Subject site Is Reg. Ref, 1588/ :

Section 5 Declarations

Reg. Ref. 0371720

Reg. Ref. 0297/20

A declaration of exempted development was issued by Dublin City Council
under Reg. Ref. 0371/20, This exemption relates to minor internal works
proposed for the building Including the repair of original features; replacement
of damaged flooring; replacement of damaged sash windows on like for like
basis; replacement of bathroom ware; and other minor works to improve the

A declaration of exempted development was issued b Dublin_Gi e
under Reg. Ref. 0297/20. This exem ion relz T f
eg pt U AN BRI PrERNALA

No. 16 Holiybrook Park, Dublin 3 : 3

01 APR 2021
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F‘lanning Report January 2024

repair of damaged original guttering; refitting the kitchen; painting interior and
exterior; removal of overgrown vegetation from chimneys and guttering; repair
of original gate; and other minor works needed to Improve and preserve the

building.
The works declared exempt under Section 5 were considered hecessary to improve the condition of the
building and aiow it to continue being used as g guest house, The proposed works do not in any way

affect the use as a guest house and only seek to improve it. Whilst the guest house will provide rooms
to the Dublin Housing Region Executive, the established use as a guest house will continue.

The Hollybrook Park Residents Group submitted a section 5 referral fo Dublin City Council regarding
the use of No. 16 Hollybrook Park under Reg. Ref. 0405/20._T_hi_:_;s__rqfe:;@!gaiggpwhalh_e; the change of

use from a guesthouse to a residential facility for homeless people constitutes development.

4.0 Planning Context
4.1 Zohing

The subject site is zoned £2 - 'Residential Neighbourhoads (Conservation Areas) in the Dublin City
Development Plan 2016-2022. The objective of 72 zones is to ‘to protect and/or improve the amenities
of residential conservation areas.’ The following uses are listed as ‘Permissible Uses’ in ‘22" zoned

Buildings for the health, safety and welfare of the public, childears facility, embassy
residential, home-bpased economic activity, medical and related consultants, open
Space, public service instaltation, rasidential.

The following uses are considered ‘Open for Consideration’ in ‘z2’ zoned lands:

Bed and breakfast, community facility, culturalfrecreationg building and uses,
education, live-work units, place of public worship, restaurant, veterinary surgery.

The approved use gfﬂlgqugj_ﬂgygg Is consistent with the zoning objectives for the subject site and s
therefore compliant with e development plan.

Figure 5.0 Extract from Zaning Map F showing the subject site (outlined in red) zoned 22 in the
Dubiin City Development Plan 2018-2022
AN BORD PLEANALA
No. 16 Hollybraok Park, Dublin 3 4
| 01 APR 2021 |
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5.0 Basis of Exemption

Under Section 2(1) of the Planning and Development Act 2000 (as amended), ‘development’ is
assigned the meaning set out under Section 3 (1) as follows:-

"In this Act, ‘development’ means, except where the context otherwise requjres, the canying out
of works on, in, over or under land or the making of any material change in the use of an 1%
structures or other land.*

This declaration seeks clarification on the use of No. 16 Hollybrook Park as a guest house. It Is noted
that legislation does not define the phrase ‘material change of use’ as used in Section 2(1) of the Act.
In order to determine the materiality of the change, the practical Impacts and effects of the proposed
change of use and whether it would have led to materially different planning considerations by the
Planning Authority are considered in this determination,

This is supported by findings in recent court cases which examined the practical and real-life effects
caused by the change of use. In Esat Digifone v South Dublin County Council [2002] 3 IR 585, the court
Guoted the following:

“The consideration to be taken info account in delermining materlality must at least be relevan

to “proper planning and development ang the preservation of amenties" which are the twin
objectives of the preamble to the legisiation, The question is whether there were sufflcient
Pplanning considerations raised by the change in activity to Justify its submission to development
control,”

In a similar vein the court quoted Barron J, in Galway County Council v. Lackagh Rock [1 985] L.R.120
at 127:

“To test whether or not the uses are materially different, it seems to me, that what should be
looked at are the matters which the planning authorify would take into account in the event of
& planning application being made either for the use on the appointed da y or for the present
use."

A further decision in support of that view is that of Budd J. in Westmeath County Council Vv, Quirke &
Sons [Unreported, High Court, 23rd May 1996] where the court noted that;

‘Many alterations in the aclivities carried out on the land constitute a change of use, howe ver,
not all alterations will be material, Whether such changes amount to a material change in use
Is a question of fact as is explained in Monaghan County Council v Brogan [1987] IR 339,
Consideration of the materialily of a change in use means assessing not only the use itseif but
aiso its effects,”

No. 18 Hollybrook Park is approved to operate as a guest house as per Reg. Ref. 1586/96. it is praposed
to continue the established use as a guest house whilst providing temporary accommodation to the
DRHE. It is submitted that there will be no discemible change to the use of the building other than the
socio-econamic class associated with the inhabitants ocecupying those reoms which should not be taken
into consideration when having regard to whether a material change of use has ocourred as evidenced
by the Supreme Court Dublin Cormoration v Moore [1984] ILRM 338 in which the Judge stateq:

“l can well understand the objection voiced by Mr. Heneghan in his affidavit, to which | have
referred - the residents of a quist suburb naturally resent the presence of what may well be oyt
of keeping with what they conceive to be the standards appropriate to the neighbourhood,
There cannot, however, be one law for Cabra and another for Clondalkin - yet others for Finglas
and Foxrock. Considerations of this kind are not apprapiriate to planning law - if the v were, they
might well offend against nights of equality,”

It is considered that if this were a planning application for a guest house, the planning authority would

qq.t__!ngiuq_e,m.QQi.!tanq._erQﬁi'B??iﬁa_-acgommoqa!!qn 0 peaple of particular socioeconomic background,

Nor would they preclude the guest house from accepting block bookings of rooms, It ls, therefore,
submitted that the guest house will operate like any other guest house in the city and offer rooms to

AN BORD PLEANALA
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members of the public for a rate. The rooms will be advertised on the gusst house’s website where
bookings can be made by members of the public, As with any guest house or hotel, a biock booking
can be made by an individual or group for a specific event or oceaslon,

The following conditions were attached to the grant of permission for the guest house under Reg. Ref.
1586/96:

Insofar as the Local Government (Planning & Development) Acts 1963/93 and the
Regulations made thereunder are concerned the development shall be carried out in
accordance with the plans, particulars and specifications fodged with the application,
Save as may be required by the conditions atfached hersto.

REASON: To comply with permission regulations,

This permission shal apply only fo the use of the existing residence for overnight guest
accommodation pumposes and provision of additional parking facilities as indicated in
the submitted plans.

REASON: in the inferests of clarity and development controf,

The proposed development shalf be constructed and so operated that there will be no
emission of edours, or noise such as would give rise to reasonable cause for complaint
by oceupants of adjoining or nearby Properties.,

REASON: In the interests of residential amenities.
No signs or nameplates shall be erecled without the prior approval of the planning
authority, whether or not such development would constitute exempted development.

REASON: In the interests of visual amenitics.

REASON: In the interests of traffic safely.

Before this development commences a financial conttibution in the sum of #6,135,00
shall be paid by the applicant to Dublin Corporation, in accordance with Section 26 of
the Local Government {Planning & Development) Act 1963,

REASON: Investment by Dublin Corporation in Local Authority works has facilitated
and will facilitate the proposed development. I is considered appropriate and
reasonable that the daveloper should contribute to the cost of same.

It is noted that no conditions wers included about the length of stay, class of guest nor the ability to
block book rooms. Therefore, the continued use as a guest house, which leases rooms to the DRHE
for the provision of homeless accommodation, complies with the conditions as set out above. It is
submitted that no materia) change of use will have occurred and the development is therefore exempied
development.

Itis considered that the continued use as a guest house offering accommodation to the DRHE will have
aterial effects on the area with regards to the Proper planning and sustainable development ofthe

residents in Hollybrook Park. it is therefore apparent that no material change of use will have occurred
and that change of use Is considered exempted development.

It should be noted that Pprecedence for a guest house being used to accommodate homeless people
exists at No. 14 Hollybrook Park, which adjoins the subject site. In this case, a warning letter was issued
to the owners of the property regarding the use of the guest house to accommodate homeless people

t =Tal=1] pLEANALA
e =

No. 18 Hollybrook Park, Dublin 3 ‘\ AN DY
f

| a2







Planning Report January 2021

Regarding the use for the provision of homeless accommodation, the Inspector confirmed that the
building and its use did not materially change and wers, therefors, the enforcement file was closed.

The case at No. 14 Hollybrook Park is pertinent to No. 16 Hollybraok Park as the approved use of guest
house will continue at the property, as it did at No 14 where no material change of use was found fo
have occurred.

6.0 Concluslon

We note that No. 16 Hollybrook Park was granted permission to operate as guest house. It Is proposed
to continue the operation of the property as a guesthouse which will lease rooms {o the DRHE, These
rooms will be leased on a nightly basis and a full Bed and Breakfast service will be provided to
occupants. Our client will maintain the management of the guest house whilst providing staff 24/7 for
regular guest house duties. It is submitted that the principal use of the property has not changed and
therefore will have no adverse effects on the proper planning and sustainable development of the area.

Accordingly, we request a declaration to this effect from Dublin City Council under Section 5 of the
Planning and Development Act 2000 (as amended). Should you have any queries or require any further
information including access fo the building, please do not hesitate 1o contact the undersigned.

Kevin Hughes MiPI MRTR|

Director for HPDC
AN BORD PLEANALA
0 1 APR 2021
- OM e
LTR DATED -——-——""'ji/
No. 16 Hoflybrook Park, Dublin 3 e ——— 7
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Appendix A
ERROR: unregistered
OFFENDING COMMAND :

imagejional Homeless Executive outlining its role in securing rooms at No. 16
Hollybrook Park.
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MARTIN & GROVE SOLICITORS LAW SOCIETY
OF IRELAND
E: INFO@MARTINGATELY.IE mé =
T: +353 1 514 3800
F: +353 1 507 8300 ——-—__SOUCITOR-S- —
36 CHARLES STREET WEST, DUBLIN 7
WWW.MARTINGATELY.1 E
Our Ref: BG / 2972
Your Ref:
Dublin City Council, 10 February 2021
Planning Registry Section, By:
Block 4, Floor Q,
Civic Offices,
Wood Quay,
Dublin 8

Re: 16 Hollybook Park
Reference: 0025/21

Dear Sirs,
We attach a submission in response to Section 5 referral by Copperwhistle Ltd as referenced above.

Our clients have an interest in the matter. They are residents of the area and would be affected by the
proposed use of the property. They have previously lodged an application for a declaration relating to
the property, which the Council determined under File reference EXPP 0405/20.

of the decision and to have his or her representations considered by the decision maker ’ [201114 IR 1
at p359

Our clients are also submitting a separate application for a declaration in the same terms as this
submission, and they request that the Council would consider the two applications together.

Our clients request that the Council would then refer the two applications to An Bord Pleanala for
determination, in order to regularise the procedural anomaly under which they have no express right to
make a submission to the Council.

Yours PY _

Martin & Grove Solicitors LLP AN BORD PLEANALA

PARTNERS: LAUREN MARTIN 84 HONs (DUNELM), soLIcITOR, BARBARA GROVE B84 HC NS PG DIF. LAW, SOLICITOR
6 1"APR 2021
| LTR DATED FROM
G-
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Submission in Relation to Application for Section 5 Declaration

Applicant for Declaration: Copperwhistle Ltd.

Reference: 0025/21

Premises: 16 Hollybrook Park, Clontarf, Dublin 3

Submission on behalf of- Mark McCaughey, Hilary McCaughey, Eileen Appleyard, Aidan
Long, Ailbhe Tarrant, Conor Shields, all of Hollybrook Road or Hollybrook Park,
Clontarf, Dublin 3

Abbreviations

The following abbreviations are used in this submission:

The 2000 Act, the Planning and Development Act 2000, as amended.

The 2001 Regulations, the Planning and Development Regulations 2001, as amended.
Copperwhistle, Copperwhistle Ltd

* The Residents’ First Application, the previous application by the Residents or some of
them for a declaration pursuant to Section 5 of the 2000 Act, given Council reference
EXPP 0405/20.

* The Previous Determination, the determination by the Council of the Residents’ First
Application.

* The Council, Dublin City Council.

* The Board, An Bord Pleanala.

* The Property, Copper Beech, 16 Hollybrook Park, Clontarf, Dublin 3. (See map,
Appendix 1.)

* The Guest House Permission, Permission Reg. Ref. 1586/96.
¢ The Apartment Permission, Permission Reg. Ref. 2161/15.

Submission
1. Right to Make a Submission
Copperwhistle Application. This right arises pursuant to the decision of the Supreme

Court in the case of Dellway v NAMA’, which holds that a person may be entitled to
make a submission before a public body makes a determination, wherever jt is

interest in the Proper planning and sustainable development of their area. They have
established that interest previously by making the Residents’ First Application.

ests are capable of being affected directly by a decision of a public body exercising
statutory powers is ordinarily entitled to have notice of the intention to consider the making of

the decision and to have his or her representations considered by the decisjon maker. .

[2011]4 IR 1 at p359 AN BORD PLEANALA
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2. The Residents’ First Application

2.1. The Residents’ First Application was received by the Council on 24 November 2020.
It asked the Council for a declaration on the following question relating to the Property:

“‘Whether or not the change of use of 'Copper Beech' (Protected Structure) at
No. 16 Hollybrook Park, Clontarf. Dublin 3 from a guesthouse to a residential
facility for accommodation of the homeless, is or is not development, and is or
is not exempted development for the purposes of the Planning and
Development Acts 2000, as amended

2.2. The Residents surmised, based on the permissions granted, that the existing use was
use as a guesthouse and that the proposed use was use as a hostel. They submitted
that this would be development and would not be exempted development.

2.3. The Council invited Copperwhistle, the owner of the Property, to make a submission
on this application. Copperwhistle made no submission.

2.4. The Council prepared a report in which it recommended that the following
determination be reached:

« It is recommended that the applicants be advised that on the information
provided by them
that;

* The subject change of use is considered to be ‘development’ as
defined by Section 3(1) of the Planning & Development Act 2000(as
amended); and

¢ that the change of use from a guesthouse to a residential facility for
the accommodation of the homeless js not exempted development
as per Article 10(1) and Class 6, Part 4, Schedule 2 of the Planning
& Development Regulations 2001(as amended)

2.5. The Council issued a determination to this effect on 18 December 2020. The
determination was made on the basis of the information provided by the Residents,
and was not a determination as to the actual present or proposed use.

3. The Copperwhistle Application

3.1. Copperwhistle did not seek to refer the Council’s determination to the Board. Instead
it lodged its own counter-application for a declaration (Appendix 2), setting out a

different outline of what it proposed to do with the Property. It asked the Council to
declare:

"Whether the use of the property as a guest house which provides rooms ona
nightly basis offering Bed and Breakfast to Dublin City Council/ Dublin Regional
Homeless Executive to accommodate homeless people, is or is not
development and whether development constitutes exempted development or
does not constitute exempted development?” '

3.2. The Council received that application on 25 January 2021, and has not yet determigg_qﬂ_,,_,.-—— 1
ﬂ:‘ AN BORD P ‘
\ 01 APR 2021

| | FROM ———— |
{ TR DATED _‘_____ﬂfi



®,




3.3. The basis of that application is that the present use of the premises is use as a guest
house, and that the use will not change.

3.4. Copperwhistle argues that bed and breakfast use is open for consideration, and that
use as a guest house is therefore in accordance with the Z2 zoning of the site.

3.5. It argues that it will “continue the established use as a guest house whilst providing
temporary accommodation to the DRHE.”

3.6. It says this will produce “no discernible change to the use of the building other than
the socio-economic class associated with the inhabitants occupying those rooms
which should not be taken into consideration”, and that conditions relating to
accommodation of “people of particular socio-economic background” would not be
imposed if this were a planning application. :

3.7. It says conditions would also not be included to “preclude the guest house from
accepting block bookings of rooms.”

3.8. It claims that the premises will therefore “ perate like any other guest house in the city
and offer rooms to members of the public for a rate.” These rooms “will be advertised
on the guest house's website where bookings can be made by members of the public”;
and “a block booking can be made by an individual or group for a specific event or
occasion.”

3.9. It asserts “that no conditions were included about the length of stay, class of guest
nor the ability to block book rooms” in the Guest House Permission (see below); and
that “continued use as a guest house, which leases rooms to the DRHE for the
provision of homeless accommodation, complies with the conditions’ of that
permission.

3.10. It asserts that “the continued use as a guest house offering accommodation to the
DRHE will have no material effects on the area with regards to the proper planning
and sustainable development of the area”; and “will not negatively impact on the
amenity of local residents in Hollybrook Park.”

3.11. ltcites as a precedent the adjacent property, 14 Hollybrook Park, which was granted
permission for use as a guest house and is now used “fo accommodate homeless
people under Reg. Ref. E0931/10.” It says that the Council carried out an enforcement
investigation which found that the property had failed to reduce the number of rooms
and was therefore in breach of its permission, but that any enforcement action was
statute barred. It asserts that the Council’s inspector stated that the use of the
premises had not materially changed from use as a guest house.

Permissions

4.1. Both Section 5 Applications refer to 2 different permissions granted by the Council:
the Guest House Permission, Reg. Ref. 1586/96, and the Apartment Permission, Reg.
Ref. 2161/15.

4.2. Under the Guest House Permission, permission was granted on 22nd October 1996
for the “change of use of existing Grade 2 listed house to guest house,” subject to a
total of 7 conditions, which included the following: -

1
1
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e "This permission shall apply only to the use of the existing residence for
overnight quest accommodation purposes and provision of additional parking
facilities as indicated on the submitted plans. REASON: In the interest of clarity
and development control.”

* "That the proposed development shall be operated in such a manner that there
will be no emissions of odours, or noise such as would give rise to reasonable
cause for complaint by occupants of adjoining properties. REASON: In the
interest of residential amenity.

* Note: This permission relates only to the change of use of the existing house
and extension to overnight quest accommodation and private residence and
does not provide for any alterations to the exterior of the premises."” [Emphasis
added.]

4.3. Under the Apartment Permission, permission was granted on 7 August 2015 for
conversion of "a 14 bedroom long stay guesthouse” to 4 no. one-bedroom and 2 no.
two-bedroom apartments with associated works. [Emphasis added.]

4.4. The cover letter with the application for the Apartment Permission made the following
statement in relation to the use of the property in 2015:

This is an Edwardian house which currently has the benefit of guest house use.
There are fourteen bedrooms in the development which have effectively been
used as long-stay bedrooms similar to apartments but with communal cooking
and laundry facilities.

4.5. Hence, the permissions for the site begin by authorising conversion of a house to a
guest house for overnight guests; and conclude with a permission to convert g long
stay guest house to residential apartments.

- New Factual Evidence

5.1. The Residents’ First Application took the view that the use as a guest house had
commenced pursuant to the Guest House permission, and that the apartment use
pursuant to the Apartment Permission had never commenced.

5.2. That assumption now appears to have been incorrect. Investigations carried out by
the Residents have indicated the following:

* Rates: the Property is not registered for rates in the valuation office, indicating
that the guest house use either was not commenced or was allowed to lapse.

* Residential Tenancies Board: the Property was registered with the Residential
Tenancies Board in the period after 2015, indicating that a residential use of
the Property was in existence at that time.

* Eircodes: the Property was issued with a series of Eircodes for a series of
apartments, indicating that it was in residential use.

* Guest House Registration: the Property is not registered as a Guest House
with Failte Ireland pursuant to the Tourist Traffic Acts 1939 to 201 6, and has
not been registered since 2003 (this being as far back as records are held:

i
1

01 APR 2021

[ AN BORD PLEANALA
:1

|



)

)



5.3

indicating that the Guest House use either did not commence or has not been
extant for some time.

. The Residents are currently seeking formal written confirmation of the above
information from the relevant regulators. This is not available to them within the
window allowed for the Council to issue a Declaration on the Copperwhistle
Application, and therefore they have had to proceed without it. In the circumstances,
the Residents request that the Council would use its powers to request further

information (see below.)

6. Use Classes and Zoning

6.1

6.2.

- Hollybrook Park and Hollybrook Road are zoned Z2 in the City Development Plan.
This is a residential conservation zoning. The site is an Architectural Conservation
Area and many of the properties in the area are protected structures, including the
Property.

Use as a bed and breakfast, use as a Guest House and use as a hotel are separate
uses under the City Development Plan. The zoning areas in which they are permitted
are not the same, reflecting their different planning impacts. They are, however, all
tourist uses, and some of them are open for consideration or permissible in residential
areas. See Table below.

[ Zone Category ' Bed and | Guest Hotel
Breakfast House Aliowed?
Allowed? Allowed?

Z1 Residential OFC QFEC

Z2 Residential conservation OFC

Z3 | Neighbourhood centres =5 HYES

Z4 | Mixed service facilities SIWES YES

Z5 | Central area, e [ = e (V-7 -

Z6 Employment / Enterprise YES
zones .

Z7 Industrial and port OFC OFC OFC

Z8 | Georgian conservation | OFC OFC 'YES
areas Pk

Z9

Z10 | Inner suburban and inner | OFC OFC YES =
city : el

Z11

Z12 | Institutional land OFC YES YES

Z13

Z14 | Rejuvenation areas OFC YES

Z15 | Institutional and community | OFC OFC OFC N

6.3.

OFC = Open for Consideration

The distinction between bed and breakfast, guest house and hotel is based on
definitions in the Tourist Traffic Acts 1939-2016 (Appendix 3, see Sections 23 to 37)
Responsibility for defining the criteria of each category of accommodation rests with
Failte Ireland which adopts Regulations with the approval of the Minister. Under the
schemes adopted by it, a bed and breakfast is a premises with 2 to 6 bedrooms,
operated by the owner who lives on site; a guest house is a more formal struc







with 7 to 30 guest bedrooms; and a hotel is larger again, having upwards of 30
bedrooms.

6.4. A guest house is an accommodation for travellers. The Registration and Renewal of
Registration Regulations for Guest Houses 2003 (Appendix 04). It states:

4.5 The premises shall be used primarily for the lodging or sleeping of travellers
presenting themselves with or without prior arrangement and for the provision
and service to such travellers, at reasonable hours, of breakfast.

6.5. The long title of the Tourist Traffic Acts 1 939-2016 makes clear that the designation
is restricted to tourist accommodation. It provides that the Act is:
An Act to make further and better provision for the encouragement and
development of the tourist traffic, and for that purpose to establish a Board
having powers of regulation, registration, and control in matters relating to the
tourist traffic....

6.6. It is a principle of law that Regulations made pursuant to an Act are limited by the
principles and policies of the Act under which they are adopted (Cases of McGowan
v Labour Court [2013] 3 IR 718, Appendix 05, and cases cited therein.)

6.7. Hence, when the Act provides for regulation of guest houses, it means premises used
by tourist travellers. It does not regulate residential accommodation. It does not
regulate lodging houses or digs. It does not regulate housing. (A house is defined in
the 2000 Act: “house” means a building or part of a building which is being or has
been occupied as a awelling or was provided for use as a dwelling but has not been
occupied.”)

6.8. A guest house must be registered under the Tourist Traffic Acts. It is an offence to
describe a building as a guest house if it is not registered. (Section 34)

6.9. A bed and breakfast is too small to be subject to mandatory registration, but it may be
registered and approved by Failte Ireland under a separate scheme, which is set out
in the Minimum Requirements and Classification Matrix for Approved Irish Home Bed
& Breakfast, February 2013 (Appendix 06). The first minimum requirement is that the
premises be a private home where the owner lives:

“The premises shall be a private domestic dwelling, the primary home of the
operator who must reside in same....”

6.10. The purpose of Failte Ireland, and by extension the purpose of the bed and
breakfast scheme, is “to increase the contribution of tourism to the economy by
facilitating the development of a competitive and profitable tourist industry.”

6.11. ltis not correct to assert, as Copperwhistle does, that because bed and breakfast
use is within the Z2 zoning matrix for the area, guest house use is compatible with the

zoning of the Property. Guest house use is no longer open for consideration in Zone
2.

6.12. The City Development Plan deals with tourist accommodation at para 16.11. It says:
16.11 Bed and Breakfasts, Guest Houses iy
Planning permission is required for the conversion OW
in a dwelling house into a bed and breakfast est m@%@rﬂc&w
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Article 10(4) of the Planning and Development Regulations, 2001(as
amended).
In determining planning applications for change of use to bed and breakfast,
guesthouse, hotel or hostel in residential areas, the planning authority will have
regard to the following:
* Size and nature of facility
* The effect on the amenity of neighbouring residents
* The standard of accommodation for the intended occupiers of the
premises
* The availability of adequate, safe and convenient arrangements for car
parking and servicing
* The type of advertising proposed
e The effect on listed buildings and/or conservation areas
The number of existing facilities in the area.

6.13. This implies that enlargement of a bed and breakfast requires permission. Creation
of a guest house requires permission, and would require it even if it involved further
enlargement of a bd and breakfast. It implies that there are material planning
considerations which arise when tourist accommodation is enlarged, or where
property is converted for tourist accommodation. (These material considerations
include impact on amenity of neighbours, standard of accommodation for occupiers,
parking and advertising.) It also implies that tourist accommodation is not the same
as residential accommodation, or lodgings for non-tourists.

7. What Needs to be Determined

7.1. In order to determine the present application, the Council will need to determine the
present use and the intended use. It will need to consider them, to determine if they
are different. It will then need to determine if any difference is material in planning
terms. It will need to ask if different planning considerations would apply to the grant
of permission for the intended use from the considerations that would apply to the
grant of permission for the existing use. Copperwhistle has cited the decision in
Galway County Council v Lackagh Rock Quarries and Westmeath County Council v
Quirke. The Residents accept that these cases set out the correct approach for the
Council to follow.

8. Present Use

8.1. The present use of the Property is unclear. The Residents had thought a guest house
use was established. It now appears this may not be the case. The reasons it appears
not to be a guest house are as follows:

* The Property is not registered as a guest house. (See email from Failte Ireland,
Appendix 7.)

* There is no evidence before the Council that it was ever registered as a guest
house.

* The Property is not registered for rates, indicating that it has not been in use
as a guest house. (See communication from the Valuation Office, Appendix
8.)

* There is no receipt from the City Council for payment of rates, again indicating
that it has not been in use as a guest house.

e
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* The Property has a series of eircodes in respect of different apartments within
it, indicating that it was in use as a series of separate units, rather than as g

8.2. It may be added that one of the Residents noticed a person breaking into the Property
over the weekend of 6-7 February. When apprehended, the person breaking in
claimed that he was merely breaking back in to his own home.

8.3. This indicates that a residential use has commenced or continued under the

8.4. It may also be noted that the present use is not use as a bed and breakfast, for the
following reasons:
* There are too many bedrooms.
* The owner does not live in the Property.
* There is no evidence that the owner intends to live in the Property.
* Infact the owneris g limited liability company that cannot live in the Property.

8.5. With reference to the Present use being in breach of Condition 1 of the Apartment

. Proposed Use

9.1. The proposed use of the Property is not in fact a use as a guest house. The reasons
are as follows:
* The Property will not be used by tourist travellers. It will be used as overnight
accommodation by homeless people who do not want to have to travel.
* The Property will not in fact be available for travellers if it is block booked by
the Dublin Region Homeless Executive.

9.2. The proposed use of the Property is also not in fact a residential use. |t is use as
temporary overnight accommodation. Residential use means use as a dwelling. A
person who resides in a place can put down roots and call the place home. The
proposed use does not provide a home for homeless people, merely a transitory
resting place.

9.3. What is proposed is short term lodging for people from night to night. it is not
accommodation for travellers. |t is not a guest house. It is not a dwelling or g
residence. It is not long stay accommodation.
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10. Change of Use

10.1. The existing use is different from the proposed use. Use as g residential
apartment development is different from use as overnight accommodation. Use as a
guest house for tourist travellers is different from use as overnight accommodation for
people who are neither tourists nor travellers.

11. Materiality

11.1. The Change of Use is material. Different planning considerations apply to the
proposed new use by virtue of City Development Plan Policy QH30 which considers
that homeless accommodation shouid be spread out across the city, and should not
be concentrated in one area. It provides:

It is the Policy of Dublin City Council:

QH30: To ensure that all proposals to provide or extend temporary homeless
accommodation or support services shall be supported by information
demonstrating that the proposal would not result in an undue concentration if
such uses nor undermine the existing local economy, resident community or
regeneration of an area. All such applications shall include: a map of all
homeless services within a 500 metre radius of the application site, a statement
on the catchment area identifying whether the proposal is to serve local or
regional demand: and a statement regarding management of the
service/facility.

11.2. This is a relevant planning consideration to be taken into consideration when
determining if the change of use from one form of occupation to another is material.
Because different planning considerations arise where homeless accommodation is
concentrated in one area, the proposed use is necessarily materially different from
the present use. The presence of existing homeless accommodation at number 14
Hollybrook Park, adjacent to the Property, would lead to concentration of homeless
accommodation which could undermine the existing resident community. Whether it
would in fact do so is a matter to be determined in the course of a planning application,
not a Section 5 declaration. Once the change is material, whether it is justifiable is a
matter for permission.

12. Alternative Submission

12.1. If the Council were to hold that the established use is in fact a guest house use, it
is submitted that the proposed use would not be a continuation of that use.

12.2. It would not be a use by tourist travellers. It would not be a use in accordance with
the Guest House Registration Regulations. It would be a use with different
implications for the proper planning and development of the area, having regard to
the concentration of homeless accommodation. That would be a material planning
consideration leading to a material change of use for which permission would be
required under the terms of the 2000 Act.

12.3. Different considerations would apply to a guest house use under para 16.11 of the
City Development Plan, as set out above. Material planning considerations that arise
in relation to tourist accommodation, and include impact on amenity of neighbours,
standard of accommodation for occupiers, parking and advertising, would cease to
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apply, and would be replaced by the considerations that apply under Policy QH30.
These considerations are materially different.

13. Comments on Copperwhistle’s Submission

13.1. This section refutes certain arguments advanced by Copperwhistle in its
submission.

13.2. Itis not correct to say, as Copperwhistie does, that bed and breakfast use is open
for consideration, and to infer from this that use as a guest house is therefore in

owner will not reside in the property. Guest house use is not open for consideration
within the 72 zoning of the Property.

13.3. There will be g “discernible change to the use of the building.” That change is a
change from a long term residential use to short term overnight use by transient
occupants.

13.4. Even if the Council were to hold that the present use is a guest house use, the
Proposed use would not be a use by tourist travellers, so it would be a material change
of use.

13.5. Thereis no significance to the suggested “socio-economic class associated with the
inhabitants.” But what is significant in relation to the established residential use is that
the proposed occupants will change all the time. What would be significant in relation
to the asserted guest house use, if it were in fact the use, is that the occupants will
not be tourist travellers.

13.6. Copperwhistle appears to think that only people of “a certain socio-economic class”
become homeless. It is not accepted that this is either correct or relevant. People
become homeless for g variety of reasons. The fact that someone does so is not a
reason to label that person as being of a socio-economic class.

members of the public,” this will be merely a sham. The Homeless Executive will have
already block booked most or all of the rooms. Similarly, the suggestion that “a block
booking can be made by an individual or group for a specific event or occasion” is true
only in a hypothetical sense: a group might make a block booking if there was room,
but there will not be. Hence, the premises will not operate like any other guest house,

because it will not in fact routinely accept bookings from inetivietra iR et ;_quNALA
for a day or two while they visit Dublin. Tdn Ahii Efa(ﬁb L
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13.9. Copperwhistle is wrong to assert “that no conditions were included about the length
of stay” in the Guest House Permission. In fact the conditions required that the guest
house use was for “overnight” accommodation. As the application for the Residential
Permission showed, the use that took place was in fact long term residential use, of
the sort that might be provided in a boarding house or lodging house, but not in
overnight accommodation.

13.10.Copperwhistle is incorrect to assert that there will be “no material effects on the area
with regards to the proper planning and sustainable development of the area.” The
City Development Plan (Policy QH30) makes it clear that the concentration of
homeless accommodation in one area gives rise to material considerations which
must be taken into account when considering an application for permission.

13.11.The precedent of the adjacent property, 14 Hollybrook Park, serves to cast doubt
on activities there rather than to confirm what is proposed for number 16. Number 14
in fact has an extant permission for use as a guest house, and the reduction in the
number of rooms would appear to be a matter required by condition, which would not
be statute barred: Section 1 57(4)(b) of the 2000 Act allows the enforcement of a
condition at any time. The current use is use as accommodation for homeless people,
and the inspector’s report as cited does not appear to address the issues arising from
the proper definition of a guest house in accordance with the Tourist Traffic Acts.

13.12.For these reasons, the submission of Copperwhistle does not support -the
propossition that the proposed use is in accordance with the existing use. Rather, they
tend to show that the proposed use will be materially different from the existing use,
and will represent a material change of use, and a development for which permission
is required. :

14. Next Steps
14.1. The Residents request that the Council take the following steps:

* Require that Copperwhistle provide the following information, pursuant to
Section 5(2)(b) of the 2000 Act —

o proof of rateable valuation of the Property

o proof of payment of rates for all relevant years

© proof of registration as a guest house with Failte Ireland for all relevant
years

o proof that the Property was not registered with the Residential
Tenancies Board as one or more apartment units

o proof that Residential Property Tax was not paid in respect of the
Property for all relevant years

o a copy of the Requisitions on Title and Replies thereto, provided when
Copperwhistle purchased the Property

o a copy of all tax clearance certificates obtained when Copperwhistle
purchased the Property.

* Require the Residents to provide the following information which they are
currently seeking pursuant to the Freedom of Information Act and the Access
to Information on the Environment Regulations, but which will not be available
for 4 weeks (which would be outside the time within which the Council would
normally be required to determine the Copperwhistle Application):

o a letter from the Valuation Office confirming that the Property is not
valued for rating purposes,
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o a letter from Failte Ireland confirming that the Property is not registered
as a guest house,

o a letter from the Residential Tenancies Board confirming that the
Property was in fact registered with the Residential Tenancies Board as
one or more apartment units.

14.2. Having obtained that information, the Residents request that the Council would give
them and Copperwhistle the opportunity to comment on all material submitted by the
other, pursuant to their rights to be heard in accordance with the principles of natural
jus’[ice2 and the judgment of the Supreme Court in Dellway v NAMA (referenced
above®.)

14.3. The Residents further request that the Council would then refer the Copperwhistle
Application and the Present Application to the Board for determination fogether. This
will enable the two Applications to be determined consistently, and will enable the
Residents to make a formal observation in relation to the Copperwhistle Application.
It will eliminate any procedural inconsistencies in the process.

14.4. (If the Council were to make a declaration in Copperwhistle’s favour, the Residents
could refer the declaration in their own application to the Board, but would be unable
to do so in respect of the declaration on Copperwhistle’s application. They would then
have no option, having regard to Section 50 of the 2000 Act, but to seek to judicially
review the Council’s determination of the Copperwhistle Application and to challenge
the legislation in order to preserve their position. This paragraph is to put the Council
on notice of this potential outcome. In the event that such a course of action should
become necessary, the Residents will rely on this paragraph in relation to any
application for costs.)

14.5. The Residents submit that the Council should take the above steps in the interests
of justice, and to ensure that all parties with an interest are duly heard in relation to
the matter.

2 This case is over 350 pages long so only an excerpt summarising the conclusion has been included.

A full copy can be provided as further information if requested. 7
AN BORD PLEANALA

01 APR 2021




.




Appendix
Definition of Development, Works, and Use

Section 3

3.—(1) In this Act, “development” means, except where the context otherwise
requires, the carrying out of any works on, in, over or under land or the making of
any material change in the use of any structures or other land.

(3) For the avoidance of doubt, it is hereby declared that, for the purposes of this
section, the use as two or more dwellings of any house previously used as a single
dwelling involves a material change in the use of the structure and of each part
thereof which is so used.

Section 2

“use”, in relation to land, does not include the use of the land by the carrying out of
any works thereon;

“works” includes any act or operation of construction, excavation, demolition,
extension, alteration, repair or renewal and, in relation to a protected structure or
proposed protected structure, includes any act or operation involving the application
or removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces
of the interior or exterior of a structure.







APPENDIX 1




@




Ordnance
Survey

Land Registry Compliant Map
Q L g T T =

*

-

8715

\ PLSRIL

HOWTH ROAD

PLEANALA

]
=
-J
-
g
%
w0

ORDER NO.:
50158278_1

MAP SHEETS:
3198-14

Sfte'Location

COMPILED AND PUBLISHED BY:
Ordnance Survey lreland,

Phoenix Park,

Dublin 8,

Irefend,

Unauthorised reproduction
infringes Ordnanca Survey keland
and Government of Ireland
copyright,

Al rights reserved.

No pert of this publication may
be sapied, reproduced

or transmilted in any form

or by any means without the prior
written permission of

the copyright owners.

The representation on this map
of @ road, track or footpath

is not evide nce of the existence
of a right of way.

Ordnance Survey maps
never show legal property

. boundaries, nor do they
Dublin show ownership of
¥ physlcal features,
Balle

© Suirbhéireacht Ordandls Eireann,
2020

® Ordnance Survey Ireland, 2020
www.osi. lefcopyright

S T30S

Atha Cliath

736543

g etres CAPTURE RESOLUTION: 3
|4 __u|r_ , .A_o u_o wo a_o N Tha map objects are only accurate & the N g
QUTPUT SCALE: 1:1,000 resolution at which thay wera caplured. LEGEND:
[RLRAD] T T 1 Quiput scele s notindicative of data caphure scals, http:# oslia:
0 20 40 8 BO 100 Feet Further Information is available al- tp:tfwrvw.oslie;

hitp:iivewwosiie; search ‘Capture Resclution® search 'Large Scals Legend’



e L
=%,

«
avbsr .

£x

AAPAS 19 AR08 WA

$50€ 33 1 0

! MU TN

W e

i
-
—~—
~
=
"
P
L
¥
¥
-
<
i



APPENDIX 2

AN BORD PLEANALA

01 APR 2021

LTR DATED FROM
LDG-

ABP-




—



~}

CHOERD ~RONL e, N

DECLARATION ON DEVELQPMENT & EXEMPTED DEVELOPMENT

:‘m—' :
S Beamaoe F '.SEQI'QNIQAEPQQAT'Q& FORM . .
B Gity o S AR XY SUASALAND PP

NAME OF APPLICANT: Copperwhistle Ltd,

ADDRESS OF APPLICANT: (R

aaniaozd

EMAIL ADDRESS: Nfa

1207 NV( ¢

wiewspedsq Buluueld

TELEPHONE NO, Day: h/a Mobile; &

NAME OF AGENT AND AGENT'S ADDRESS® Hughes Planning & Development Consuitants
70 Pearse Street, Dublin 2

TELEPHONE NO. Day: _ (015390710 Mobile:

ADDRESS FOR CORRESPONDENCE {if different from abave)
70 Pearse Street, Dublin 2

LOGATION OF SUBJECT SITE: 16 HOHbeOOk Péfk, Clontarf, Dublin 3

Is this a Protected Structure or within the curtitage of a Protected

Structure?

If yes, has a Declaration under Section 57 of the Planning & Development Act
2000 been requested or issued for the property by the Planning Authority?

Q)

' Please péovide details of works: (Su_hgra:qpplié;b!e).oh rrﬁﬁéseﬁ'.dﬁyﬁioﬁﬁ!anta '
(Note-only works. listed:and desciihad u nder:this sec

1 , &rib ction Will be asséssed under
- this sectlon.5 application, Use additional sheets if required.) .- .- e u

No works proposed.







List of plans, drawings etc. submitted with this application

nfa

Please state Applicant’s interest in this site: OWner

If applicant is not owner of site, please provide name & address of owner-

' n/a

Are you aware of any enforcement proceedings connected to this site?
If s0 please supply details:

Enforcement notics issued on 14th July 2020 but has since heen closed.

Where there previous planning application/s on this site?

If 50 please sup;:ly detajis:
Reg. Ref. 1586/96 - change of use from dwelling to guesthouse.

Reg. Ref. 2428/15 - conversion of guesthouse to 2 no. two-bed apartments. Not implemeted.

7 3

174 // /’(\
Signed___ [ [l . Date22/01/2021
NOTES

Applicatiori shall be accompanied by 2 copiss of site iocation map with site clearly
outlined in red and a fes of €80.00. Please submit 2 copies of any additional
plans/reports etc. you may wish to include as part of the application,

Application shall be forwarded to: Dublin City Council, Planning Registry
Section, Block 4, Floor 0, Civic Offices, Wood Quay, Dublin 8.
Contact Details:  Phone: 01 222 2149 Fax: 01 222 2675
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Planning Report

Section 5§ Application - Declaration of Exempted Development

Use of Guesthouse at No. 16 Hollybrook Park,
Clontarf, Dublin 3

Copperwhistie Ltd.

January 2021
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Planning Report January 2021

1.0 Infroduction

Hughes Planning and Development Consuitants, 70 Pearse Street, Dublin 2, have prepared this ‘report‘
to accompany an application for a Declaration of Exempted Development, on behalf of Copperwhistie
Lid., SR concaiming the use of No. 16 Hollybrook Park, Glontarf,
Dublin 3. .

The subject site was granted planning permission for a change of use fraom a house fo a guest house
in 1998 under Reg. Ref. 1586/96. Our client intends fo continue using the property as a guest house,
which comprises 14 no, bedrooms, but has also agreed on Heads of Terms with the Dublin Region
Homeless Executive (DRHE) fo use the property to provide emergency to homeless families. Rooms
will be leased on a nightly basls and a full guest house service will be provided including the provision
of clean linen, breakfast and room cleaning. As with all guest houses, staff will be present 24 hours per
day to provide the services listed above and conduct administrafive duties required in a guest house.
The management of the guest house and the provision of staff will solely be the responsibiiity of our
client, the guest house owner. No element of care be it social, physical or emofional will be pravided to
guests at this guest house, nor will any non-governmental organisation or approved hausing body be
involved. See Appendix A for details.

Therefore, the question before the planning authority is:

“Whether the use of the properly as a guest house which provides rooms on a nightly basis
offering Bed and Breakfast to Dublin City Council/ Dublin Regionial Homeless Executive to
accommodate homeless people, is or is not development and whether development constitutes
exempted development or daes not constitute exempted development?” :

2.0  Site Description

The subject site fronts onto Hollybrook Park, which is a cul-de-sac accessed from the west via Howth
Road. The site is located in a mature residential area, which consists of a mix of residential units with
regards to building type and height.

The site is occupied by a large property laid out over three fioors, which entails 14 no. bedrooms, and
communial kitchen and laundry facilities. The property has an external red brick finish. The property on-
site is currently vacant but was most recently used as a guest house, permitted under Planning Reg.
Ref. 1586/96. )

The building on site is listed on Dublin City Council's Record of Protected Structures (RPS Ref, 388
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Figure 1.0 Aerial view indicating the subject site, No. 16 Hollybrook Park (red outline)
3.0 Planning History |
Planning Applications

Rey. Ref. 1586/98 Planning permission was granted on 22nd October 1996 for the change of use
of the existing Grade 2 listed house to guest house.

Reg. Ref. 2161/15 Planning permission was granted on 7% August 2015 for the conversion of 14
bedroom long stay guest house to 4 no. one-bedroom and 2 no. two-bedroom
apartments.

The final grant of permission was notified on 7ih August 2015, however, this application was not
i d, and works did not commence for the proposed development. Furthermore, the planning
permission for this appiication expired on 7th August 2020. On this basls, the relevant planning
application for the development of the subject site is Reg. Ref. 1586/98.

Section 5 Declarations

Reg. Ref. 0371/20 A declaration of exempted development was issued by Dublin City Council
under Reg. Ref, 0371/20. This exemption refates to minor internal works
proposed for the building including the repair of original features; replacement
of damaged flooring; replacement of damaged sash windows on like for like
basis; replacement of bathroom ware; and other minor works to improve the
condition of the building.

Reg. Ref. 0297/20 A declaration of exempted development was issued by Dublin Gity Council
under Reg. Ref. 0297/20. This exemption relates to minor internal and external

No. 16 Holiybrook Park, Dublin 3 3
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Planning Report January 2021

works proposed for the building including the repalr of windows and doors;
repalr of damaged original guttering; refitting the kitchen; painting Interior and
axterior; removal of overgrown vegetation from chimneys and guttering; repair
of original gate; and other minor works needed to improve and preserve the
building.

The works declared exempt under Section 5 were considered necessary to improve the condition of the
building and aliow it to continue being used as a guest house. The proposed works do not in any way
affect the use as a guest house and only sesk to improve it. Whilst the guest house will provide rooms
to the Dublin Housing Region Executive, the established use as a guest house will continue.

The Holybrook Park Residents Group submitted a section § referral to Dublin City Council regarding
the use of No. 16 Hollybrook Park under Reg. Ref. 0405/20. This referral asks whether the change of
use from a guesthouse to a residential facility for homeless pecple constitutes development.

It should be noted from the outset, that the established use as a guesthouse wili not change.
4.0 Planning Context
4.1 Zoning

The subject site is zoned Z2 - ‘Residential Neighbourhoads (Conservation Areas) in the Dublin City
Development Plan 2016-2022. The objective of Z2 zones is fo %o protect and/or improve the amenities
of residential conservation areas.” The following uses are listed as ‘Permissible Uses’ in ‘22’ zoned
lands:

Buildings for the health, safety and welfare of the public, childcare facility, embassy

residential, home-bassed economic activity, medical and related consultants, open

space, public service installation, residential,

The following uses are considered ‘Open for Consideration’ in 22" zoned lands:

Bed and breakfast, community facility, cultural/recreational building and uses,
education, live-work units, place of public worship, restaurant, veterinary surgery.

The approved use of ‘Guest House' is consistent with the zoning objectives for the subject site and is
therefore compliant with the development plan,

Figure 5.0 Extract from Zaning Map F showing the subject site (outlined in red) zoned 22 in the

Dublin City Development Plan 2016-2022
e o
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5.0  Basis of Exemption ABP. e
Under Section 2(1) of the Planning and Developmmievetopmam' is

assigned the meaning sat out under Section 3 (1) as follows:-

"In this Act, 'development’ means, except where the contoxt otherwise requires, the carrying out
of works on, in, over or under land or the making of any material change In the use of any
structures or other land.”

This declaration seeks clarification on the use of No. 16 Hollybrook Park as a guest house. It Is noted
that legisiation does not define the phrase ‘material change of use’ as used in Section 2(1) of the Act,
In order to determine the materiality of the change, the practical impacts and effects of the proposed
change of use and whether it would have led to materially different planning considerations by the
Planning Authority are considered In this determination.

This is supported by findings in recent court cases which examined the practical and realife effects
caused by the change of use. In Esat Digifone v South Dublin County Council[2002] 3 IR 585, the court
quoted the following:

“The consideration to be taken into account in determining materiality must at least be relevant
to “proper planning and development and the preservation of amenfties" which are the twin
objectives of the preamble to the legislation, The question is whether there were sufficient
planning considerations raised by the change in activity to justify its submission to development
control.”

In a similar vein the court quoted Barron J. in Galway County Council v. Lackagh Rock [1985] L.R.120
at 127

"To test whether or not the uses are materially different, it seems to me, that what should be
looked at are the matfers which the planning authority would take info account in the event of
a planning application being made sither for the use on the appointed day or for the present
use.”

A further declsion in support of that view is that of Budd J. in Westmeath County Council v, Quirke &
Sons [Unreparted, High Court, 23rd May 1996] where the court noted that:

‘Many alterations in the activities carried out on the land constitute a change of use, however,
not all alterations will be material. Whether such changes amount to a material change in use
is a question of fact as is explained in Monaghan County Council v Brogan {1987] IR 339.

' C/onsiderfafgon of the materiality of a change in use means assessing not only the use ifself buf
aiso its effects.”

No. 18 Hollybrook Park is approved to operate as a guest house as per Reg. Ref, 1586/96. It is proposed
to continue the established use as a guest house whilst providing temporary accommodation to the
DRHE. It is submitted that there will be no discernible change to the use of the building other than the
socio-economic class associated with the inhabitants oceupying those rooms which should not be taken
into consideration when having regard to whether a material change of use has ocourred as evidenced
by the Supreme Court Dublin Corporation v Moore [1984] ILRM 338 In which the judge stated:
“1 can well understand the objection voiced by Mr. Heneghan in his affidavit, to which | have
referred - the residents of a quist suburb nalurally resent the presence of what may well be out
of keeping with what they conceive to be the standards appropriate te the neighbourhood.
There cannot, however, be one law for Cabra and another for Clondalkin - yet others for Finglas
and Foxrock. Considerations of this kind are not appropriate to planning law - if they were, they
might well offend against rights of equality.”

It is considered that if this were a planning application for a guest house, the planning authority would
not include conditions prohibiting accommodation to people of particular socioeconomic background.
Nor would they preclude the guest house from accepting block bookings of rooms. It Is, therefore,
submitted that the guest house will operate like any other guest house in the city and offer raoms to

No. 16 Hollybrook Park, Dublin 3 5
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members of the public for a rate. The rooms will be advertised on the guest house’s website where
bookings can be made by members of the public. As with any guest house or hotel, a block booking
can be made by an individual or group for a specific event or oceasion,

Ihe following conditions were attached to the grant of permission for the guest house under Reg. Ref.
586/96:

Insofar as the Local Government (Planning & Development) Acts 1963/93 and the
Regulations made thereunder are concerned the development shall be carried out in
accordance with the plans, particulars and specifications lodged with the application,
save as may be required by the conditions attached hereto.

REASON: To comply with permission regulations.

This permission shall apply only fo the use of the existing residence for overnight guest
accommodation purposes and provision of additional parking facilities as indicated in
the submitted plans.

REASON: In the interasts of clarity and development control,

The propased development shali be constructed and so operated that there will be no
emission of odours, or noise such as would give rise to reasonable cause for complaint
by occupants of adjoining or nearby properties.

REASON: In the inferests of residential amenities.
No signs or nameplates shall be erected without the prior approval of the planning
authority, whether or not such development would constitute exempled development.

REASON: In the interests of visual amenities.

The existing entrance shall be widened to a width not less than 4.0 metres and shall
be relocated so as fo align the entrance gates paralle! to the centreline of the public
road. Full details to be submitted and agreed in writing with the Planning authority prior
to the commencement of development.

REASON: In the interests of traffic safety.

Before this development commences a financial conttibution in the sum of #6,135.00
shall be paid by the applicant fo Dublin Corporation, in accordance with Section 26 of
the Local Government (Planning & Development) Act 1963,

REASON: Investment by Dublin Corporation in Local Authority works has facilitated
and will facilifate the proposed development. If is considersd appropriate and
reasonable that the developer should contribute fo the cost of same,

It is noted that no conditions were included about the length of stay, class of guest nor the ability to
block book rooms. Therefore, the continued use as a guest house, which leases rooms to the DRHE
for the provision of homeless accommodation, complies with the conditions as set out gbove. It is
submitted that no material change of use will have occurred and the development is therefore exempted
development.

Itis considered that the continued use as a guest house offering accommodation to the DRHE will have
no material effects on the area with regards to the proper planning and sustainable development of the
area. It is considered that the use of the building will not negatively impact on the amenity of local
residents in Hollybrook Park. It is therefore apparent that no material change of use will have cecurred
and that change of use is considered exempted development.

It should be noted that precedence for a guest house being used to accommodate homeless people
exists at No. 14 Hollybrook Park, which adjoins the subject site. In this case, a warning letter was issued

to the owners of the property regarding the use of the guest house to accommadate-horIeless-PeEPIe—— —wmm

No. 18 Hollybrook Park, Dublin 3 6

0 1 APR 2021

LTR DATED

_FROM _

AN BORD PLEANALA







Planning Report January 2021

under Reg. Ref. E0931/10. in their investigation, the Planning Authority concluded that planning
permission for a guest house had been granted on the 20t January 1997 under Reg. Ref. 1957/96
subject to a number of conditions including the reduction of bedrooms. |t was noted by the Enforcement
inspector that the number of rooms was never reduced, but enforcement procsedings were statute-
barred as 10 years had passed since the grant of permission was issued.

Regarding the use for the provision of homeless accommadation, the Inspector confirmed that the
building and its use did not materially change and were, therefore, the enforcement file was closed.

The case at No. 14 Hollybrook Park is pertinent to No. 16 Holiybrook Park as the approved use of guest
house will continue at the property, as it did at No 14 where no material change of use was found to
have occurred.

6.0 Concluslon

We note that No. 16 Hollybrook Park was granted permission to operate as a guest house. It is proposed
to continue the opsration of the property as a guesthouse which will lease rooms fo the DRHE. These
rooms will be leased on a nightly basis and a full Bed and Breakfast service will be provided to
occupants. Our client will maintain the management of the guest house whilst providing staff 24/7 for
regular guest house duties, It is submitted that the principal use of the property has not changed and
therefore will have no adverse effects on the proper planning and sustainable development of the area.

Accordingly, we request a declaration to this effect from Dublin City Council under Section 5 of the
Planning and Development Act 2000 (as amended). Should you have any queries or require any further
information including access to the building, please do not hesitate to contact the undersigned.

Kevin Hughaes MiP! MRTRI
Director for HPDC

AN BORD PLEANALA
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Appendix A

Letter issued by the Dublin Re:
Hollybrook Park,

gional Homeless Exscutive outlining its role in securing rooms at No. 18
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Feldhmeannacht um Dhaolne ar Easpa
Didine Réiglin Bhaile Atha Cliath
- Dublin Region Homeless Executive

»> Block 1, Flaor 2, Civic Offices, Wood Quay, Dublin 8
»> Bloc 1, Udar 2, Oxﬂgl Cathartha, An Ché Adhmaid, Balle Atha Cllath 8

20" January 20201 >> Web www.homelessdublin.ie

To whom It may concerm,

Guesthouse at 16 Hollybrook Park

Dublin Region Homeless Executive have agreed Heads of Terms for the use of the above guesthouse
at 16 Hollybrook Park for the provision of Emergency Accommodation for homelass familles, This
agreement was reached In June 2020, for a term of 12 months, commencmg from the date of flrst
occupation.

The owners, Copperwhistle Ltd., have agreed to provide guest accommodatfon to our clientson a
B&B basis, which includes provision of 24 Hour staffing to ensure that this premises is operated toan
acceptable standard,

The owner have-engaged their own design team to oversee the refurbishment of this previously
vacant property. This includes the engagement of a Grade 1 Conservation Architect, to ensure that
all works are carried out in safe and sensitive manor and in line with approved section 5 submisslons
as grant by the planning authority,

Please note that no care element Is attached to this agreement, be it physical,.social or emotional
care,

This guesthouse will be managed solely by the owners and their staff. No NGO or Approved Housing
body will have any role In the day to day operations of this facility.

The section 5 submission, November 2020, on behalf of the local stakeholders, states the
guesthause Is a homeless facility. To reiterate the DRHE has agreed Heads of Terms with the owner
of a guesthouse and no Approved Housing Body or a NGO is involved In the running of this
operation,

Dublin Regional Homeless Executive is satisfied that this premises will be managed to acceptable
standards,

If you require any-further information regarding this matter please do not hesitate to contact me,

Yours sincersly, .
S AN BORD PLEANALA
Authorised Officer | 01 APR 2021
Dublin City Council A LTR'DATED FROM

LDG-

ABP- e

»> Providing Support and Services to the Dublin Jolnt Homelessness Consultatlve Forum and Statutory Management Group <<
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Number 24 of 1939

TOURIST TRAFFIC ACT 1939
REVISED

Updated to 16 September 2020

This Revised Act is an administrative consolidation of the Tourist Traffic Act 1939. It is
prepared by the Law Reform Commission in accordance with its function under the Law
Reform Commission Act 1975 (3/1975) to keep the law under review and to undertake
revision and consolidation of statute law. -

All Acts up to and including the Criminal Justice (Enforcement Powers) (Covid-19) Act
2020 (14/2020), enacted 11 September 2020, and all statutory instruments up to and
including the Tourism and Sport (Transfer of Departmental Administration and Ministerial
Functions) Order 2020 (S.1. No. 356 of 2020), made 15 September 2020, were considered
in the preparation of this Revised Act.
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Disclaimer: While every care has been taken in the preparation of this Revised Act, the
Law Reform Commission can assume no responsibility for and give no guarantees,
undertakings or warranties concerning the accuracy, completeness or up to date nature
of the information provided and does not accept any liability whatsoever arising from
any errors or omissions. Please notify any errors, omissions and comments by email to
revisedacts@lawreform.je.
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Number 24 of 1939

TOURIST TRAFFIC ACT 1939
REVISED

Updated to 16 September 2020

Introduction

This Revised Act presents the text of the Act as it has been amended since enactment,
and preserves the format in which it was passed.

Related legislation

Tourist Traffic Acts 1939 to 2016: this Act is one of a group of Acts included in this
collective citation, to be construed together as one (National Tourism Development
Authority (Amendment) Act 2016 (14/2016), s. 2(2)). The Acts in the group are:

* Tourist Traffic Act 1939 (24/1939)

* Tourist Traffic Act 1952 (15/1952)

* Tourist Traffic Act 1955 (5/1955)

® Tourist Traffic Act 1957 (27/1957)

* Tourist Traffic Act 1966 (3/1966)

* Tourist Traffic Act 1970 (16/1970)

* Tourist Traffic Act 1983 (31/1983)

* Tourist Traffic Act 1995 (13/1995)

* National Tourism Development Authority Act 2003 {10/2003)

* National Tourism Development Authority (Amendment) Act 2011 (33/2011)
* National Tourism Development Authority (Amendment) Act 2016 (14/2016)

Acts previously included in the group but now repealed are:

* Tourist Traffic Act 1946 (14/1946)
* Tourist Traffic Act 1959 (27/1959)
* Tourist Traffic Act 1961 (37/1961)
* Tourist Traffic Act 1963 (22/1963)

* Tourist Traffic Act 1968 (29/1968) AN BORD PLEANALA

* Tourist Traffic Act 1972 (28/1972)
® Tourist Traffic Act 1975 (26/1975)
* Tourist Traffic Act 1979 (22/1979)
* Tourist Traffic Act 1987 (11/1987)
* Tourist Traffic Act 1998 (45/1998) 01 APR 201
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This Revised Act is annotated and includes textual and non-textual amendments,
statutory instruments made pursuant to the Act and previous affecting provisions.

An explanation of how to read annotations is available at
www.lawreform.ie/annotations.

Material not updated in this revision

Where other legislation is amended by this Act, those amendments may have been
superseded by other amendments in other legislation, or the amended legislation
may have been repealed or revoked. This information is not represented in this
revision but will be reflected in a revision of the amended legislation if one is
available. )

Where legislation or a fragment of legislation is referred to in annotations, changes
to this legislation or fragment may not be reflected in this revision but will be
reflected in a revision of the legislation referred to if one is available.

Alist of legislative changes to any Act, and to statutory instruments from 1972, may
be found linked from the page of the Act or statutory instrument at
www.irishstatutebook.ie.

Acts which affect or previously affected this revision

* National Tourism Development Authority (Amendment) Act 2011 (33/2011)
* National Tourism Development Authority Act 2003 (10/2003)
* Tourist Traffic Act 1998 (45/1998)

* Tourist Traffic Act 1995 (13/1995)

* Tourist Traffic Act 1987 (11/1987) AN BORD PLEANALA

* Tourist Traffic Act 1983 (31/1983)
* Tourist Traffic Act 1979 (22/1979)
* Tourist Traffic Act 1975 (26/1975)
* Tourist Traffic Act 1972 (28/1972)

« Tourist Traffic Act 1970 (16/1970) 01 APR 2021
* Tourist Traffic Act 1968 (29/1968)

* Tourjst Traffic Act 1966 (3/1966) LTR DATED FROM
* Tourist Traffic Act 1963 (22/1963) LDG-

* Tourist Traffic Act 1961 (37/1961)

* Tourist Traffic Act 1959 (27/1959) ABP-

* Tourist Traffic Act 1957 (27/1957)

* Tourist Troffic Act 1955 (5/1955)

* Tourist Traffic Act 1952 (15/1952)

* Tourist Traffic (Amendment) Act 1946 (14/1946)

All Acts up to and including Criminal Justice (Enforcement Powers) (Covid-19) Act
2020 (14/2020), enacted 11 September 2020, were considered in the preparation
of this revision.

Statutory instruments which affect or previously affected this revision

* Tourism and Sport (Transfer of Departmental Administration and Ministerial
Functions) Order 2020 (S.1. No. 356 of 2020)

* Tourism and Sport (Transfer of Departmental Administration and Ministerial
Functions) Order 2011 (S.1. No. 140 of 2011)

* Tourism (Transfer of Departmental Administration and Ministerial Functions) Order
1993 (S.1. No. 15 of 1993)

* Tourism (Transfer of Departmental Administration and Ministerial Functions) Order
1987 (S.I. No. 95 of 1987)

* Tourism (Transfer of Departmental Administration and Ministerial Functions) Order
1986 (S.1. No. 42 of 1986)

* Tourism (Transfer of Departmental Administration and Ministerial Functions) Order
1980 (S.I. No. 8 of 1980)

¢ Tourist Traffic Act, 1939 (Commencement) Order 1969 (S.1. No. 61 of 1969)

* Transport, Fuel and Power (Transfer of Departmental Administration and Ministerial
Functions) (No. 2) Order 1961 (S.I. No. 246 of 1961)






¢ Fines and Penalties (Disposal) Order 1946 (S.1. No. 141 of 1946)
* Tourist Traffic Act, 1939 (Commencement of Sections 33, 34, 35, 36 and 37) Order
1944 (S.1. No. 52 of 1944)

All statutory instruments up to and including Tourism and Sport (Transfer of
Departmental Administration and Ministerial Functions) Order 2020 (S.I. No. 356 of
2020), made 15 September 2020, were considered in the preparation of this revision.

AN BORD PLEANALA

01 APR 2021

LTRDATED_______ FROM
LDG-

ABP-













Section
1.
2.
3.

Number 24 of 1939

TOURIST TRAFFIC ACT 1939
REVISED

Updated to 16 September 2020

. A ———
ARRANGEMENT OF SECTIONS N BORD l:QLEANALA
PART |I.
PRELIMINARY AND GENERAL. 0 " APR 2021
' LTR DATED\ FROM
Short title. LDG-

—\
Definitions. ABP- \\
Expenses. R

PART II.
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11.
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13.
14.
15.
16.
17.
18.

Constitution of the Irish Tourist Board.

Disqualification of members of Board from being members of the
Oireachtas.

Common seal of the Board.

Removal of members of the Board.

Resignation and disqualification of members of the Board.
Meetings and procedure of the Board.

Accounts and audits.

Officers and servants of the Board.

Exercise of functions of Board through its officers.
Disclosure of interest in contract.

General powers of the Board.

Non-repayable grant to the Board.

Repayable advances to the Board.

Payment of interest on repayable advances.

Repayment of repayable advances.
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19.  Compulsory acquisition of land, etc., by the Board.
20. Regulations.
21.  Furnishing of information by the Board to the Minister.

22, Annual report, statistics and returns.

PART 1.

REGISTRATION OF PREMISES.

23.  Definitions for the purposes of Part IIl.
24.  The registers and their contents.
25.  Eligibility for registration in the respective registers.
25A.  Caravans and camping sites
26.  Applications for registration.
27.  Registration of premises.
28.  Duration of registration.
29.  Applications for renewal of registration.
30.  Renewal of registration.
31.  Registration certificates.
32. Amendment of register in certain circumstances.
33.  Restriction on describing premises as a hotel.
34.  Restriction on describing premises as a guest house.
35.  Restriction on describing premises as a holiday hostel, etc.
36.  Restriction on describing premises as a yout_h hostel.
37.  Restriction on describing premises as a holiday camp.
37A.  Motor Hotels.
37B.  Caravan sites and camping sites.
37C.
37D.  Register of holiday apartments.
38. Exemptions.

39.  Grades.
40.  Devolution and transfer of registered premises. |
41. Inspection. &

42.  Evidence of the contents of registers.
43.  Display of charges.

44.  External signs.

45.  Annual list of registered premises.
46.  Service of notices.

47. Offences.

PART IV.

EsTABLISHMENT OF SPECIAL AREAS. v

48.  Areas to which this Part of this Act applies.
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49.  Conferring of powers on the Board in respect of areas to which this
Part of this Act applies.

50. Amendment and revocation of orders under this Part of this Act.

51.  Laying of orders under this Part of this Act before Houses of the
Oireachtas.

PART V.

AMENDMENT OF THE TOURIST TRAFFIC (DeveopmenT) AcT, 1931.

52. Amendment of the Tourist Traffic (Development) Act, 1931,

ACTS REFERRED TO

Local Authorities (Officers and Employees) Act, 1926 No. 39 of 1926
Town and Regional Planning Act, 1934 No. 22 of 1934
Tourist Traffic (Development) Act, 1931 No. 15 of 1931
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TOURIST TRAFFIC ACT 1939
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AN ACT TO MAKE FURTHER AND BETTER PROVISION FOR THE ENCOURAGEMENT AND
DEVELOPMENT OF THE TOURIST TRAFFIC, AND FOR THAT PURPOSE TO ESTABLISH A
BOARD HAVING POWERS OF REGULATION, REGISTRATION, AND CONTROL IN MATTERS
RELATING TO THE TOURIST TRAFFIC AND, IN PARTICULAR, THE ACCOMMODATION
AND ATTRACTIONS AVAILABLE FOR TOURISTS, AND TO PROVIDE FOR THE CHARGING
OF FEES BY SUCH BOARD IN RESPECT OF REGISTERS KEPT BY THEM, AND TO PROVIDE
FOR DIVERS MATTERS ANCILLARY TO OR CONNECTED WITH THE MATTERS AFORESAID.
[27th July, 1939.]

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS: —

Annotations

Modifications (not altering text):

Functionstransferred and references to “Department of Transport, Tourism and Sport” and “Minister
for Transport, Tourism and Sport” in collectively cited Tourist Traffic Acts construed (16.09.2020)
by Tourism and Sport (Transfer of Departmental Administration and Ministerial Functions) Order
2020 (S.1. No. 356 of 2020), arts. 2 and 3, in effect as perart. 1(2), subject to transitional provisions
in arts. 4-8.

Note change of name of Department and Minister to Tourism, Culture, Arts, Gaeltacht, Sport and
Media (30.09 2020) by Culture, Heritage and the Gaeltacht (Alteration of Name of Department and
Title of Minister) Order 2020 (S.1. No. 403 of 2020), in effect as per art. 1(2).

2. (1) The administration and business in connection with the exercise, performance or execution
of any functions transferred by Article 3 are transferred to the Department of Culture, Heritage
and the Gaeltacht.

(2) References to the Department of Transport, Tourism and Sport contained in any Act or any
instrument made under such Act and relating to any administration and business transferred by
paragraph (1) shall, from the commencement of this Order, be construed as references to the
Department of Culture, Heritage and the Gaeltacht.

3. (1) The functions vested in the Minister for Transport, Tourism and Sport by or under —

(a) the Tourist Traffic Acts 1939 to 2016,

are transferred to the Minister for Culture, Heritage and the Gaeltacht. J
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(2) References to the Minister for Transport, Touris%p!n-'LrJr%ﬁ-Spvrt containedinanyAct or instrument J I
made under such Act and relating to any functionﬁ\_!}-r:E\nsjg:_r‘r_ﬁ..t.l_JJ.\f__\fﬁi:g;@f@er_-:sna'lI.:Z_?,'ffkiihf--'t'he' |
commencement of this Order, be construed as reférentes t5 the Minister for Culture, Heritage
and the Gaeltacht,

Editorial Notes: |

Previous affecting provision: functions transferred and references to “Department of Tourism,
Culture and Sport” and “Minister for Tourism, Culture and Sport” construed (1.04.2011) by Tourism
and Sport (Transfer of Departmental Administration and Ministerial Functions) Order 2011 (S.1.
No. 140 of 2011), arts. 2 and 3, in effect as per art. 1(2); superseded as per C-note above.

Previous affecting provision: functions transferred and references to “Department of Tourism,
Transport and Communications” and “Minister for Tourism, Transport and Communications”
construed (20.01.1993) by Tourism (Transfer of Departmental Administration and Ministerigl |
Functions) Order 1993 (S.I. No. 15 of 1993), arts. 3 and 4, commenced on enactment; superseded |
as per C-note above.

Previous affecting provision: functions transferred and references to “Department of the Marine” |
and “Minister for the Marine” construed (31.03.1987) by Tourism (Transfer of Departmental
Administration and Ministerial Functions) Order 1987 (S.1. No. 95 of 1987), arts. 3 and 4, in effect
as per art. 1(2); superseded as per C-note above.

Previous affecting provision: functions transferred and references to “Department of Industry, |
Trade, Commerce and Tourism” and “Minister for Industry, Trade, Commerce and Tourism” construed |
(18.02.1986) by Tourism (Transfer of DepartmentalAdministration and Ministerial Functions) Order
1986 (S.1. No. 42 of 1986), arts. 3 and 4, in effect as per art. 1(2); superseded as per C-note above.

Previous affecting provision: functions transferred and references to “Department of Tourism and |
Transport” and “Minister for Tourism and Transport” construed (24.01.1980) by Tourism (Transfer
of Departmental Administration and Ministerigl Functions) Order 1980 (S.1. No. 8 of 1980), arts. 3
and 4, in effect as per art. 1(2); superseded as per C-note above.

Previous affecting provision: functions transferred and references to “Department of Industry and

Commerce” and “Minister for Industry and Commerce” construed (31.10.1961) by Transport, Fuel |
and Power (Transfer of Departmenta/Administration and Ministerial Functions) (No. 2) Order 1961 |
(S.1. No. 246 of 1961), arts. 3 and 4, commenced on enactment; superseded as per C-note above.

—_ 1

PART I.

PRELIMINARY AND GENERAL.

1.—This Act may be cited as the Tourist Traffic Act, 1939.

2.—In this Act—

F1[ ‘contractor’ has the meaning assigned to it by section 12(1) of the National Tourism
Development Authority Act 2003;]

the expression “the Minister” means the Minister for Industry and Commerce;

the expression “the Board” means the Irish Tourist Board established in pursuance
of this Act;

the word “prescribed” means prescribed by regulations made by the Board under this
Act.
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Annotations

Amendments:

Substituted (13.04.2003) by National Tourism DevelopmentAuthorlty Act 2003 {10/2003), s. 12(6),
commenced on enactment.

Modifications {not altering text):

Functionstransferred and referencesto “Department of Transport, Tourism and Sport” and “Minister
for Transport, Tourism and Sport” in collectively cited Tourist Traffic Acts construed (16.09.2020)
by Tourism and Sport (Transfer of Departmental Administration and Ministerial Functions) Order

2020 (S.1. No. 356 of 2020), arts. 2 and 3, in effect as per art. 1(2), subject to transitional provisions
in arts. 4-8.

Note change of name of Department and Minister to Tourism, Culture, Arts, Gaeltacht, Sport and
Media (30.09 2020) by Culture, Heritage and the Gaeltacht (Alteration of Name of Department and
Title of Minister) Order 2020 (S.1. No. 403 of 2020), in effect as per art. 1(2).

2. (1) The administration and business in connection with the exercise, performance or execution

of any functions transferred by Article 3 are transferred to the Department of Culture, Heritage
and the Gaeltacht.

(2) References to the Department of Transport, Tourism and Sport contained in any Act or any
instrument made under such Act and relating to any administration and business transferred by
paragraph (1) shall, from the commencement of this Order, be construed as references to the
Department of Culture, Heritage and the Gaeltacht.

3. (1) The functions vested in the Minister for Transport, Tourism and Sport by or under —

(a) the Tourist Traffic Acts 1939 to 2016,

are transferred to the Minister for Culture, Heritage and the Gaeltacht.

(2) References to the Minister for Transport, Tourism and Sport contained in any Act or instrument
made under such Act and relating to any functions transferred by this Order shall, from the

commencement of this Order, be construed as references to the Minister for Culture, Heritage
and the Gaeltacht.

Term “holiday apartment” defined (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 1(2),
commenced on enactment.

Interpretation.

=

(2) For the purposes of the Tourist Traffic Acts, 1939 to 1983, “holiday apartment” shall include
a tourist apartment, an apartotel and a holiday flat.

Term “holiday cottage” defined (5.08.1970) by Tourist TrafficAct 1970(16/1970), s. 1(2), commenced
on enactment.

Interpretation.

Lrs—s

(2) For the purposes of the Tourist Traffic Acts, 1939 to 1970, “holiday cottage” shall include a
holiday house, a holiday home and a holiday villa.

Editorial Notes:

Previous affecting provision: functions transferred and references to “Department of Tourism,
Culture and Sport” and “Minister for Tourism, Culture and Sport” construed (1.04.2011) by Tourism
and Sport (Transfer of Departmental Administration and Ministerial Functions) Order 2011 (S.I.
No. 140 of 2011), arts. 2 and 3, in effect as per art. 1(2); superseded as per C-note above.
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E8

E9

E10

E12

E13

Expenses.

Constitution of
the Irish Tourist
Board.

Previous affecting provision: definition of “contractor” inserted (5.07.1995) by Tourist Traffic Act
1995 (13/1995), s. 7, substituted as per F-note above.

Previous affecting provision: functions transferred and references to “Department of Tourism,
Transport and Communications” and “Minister for Tourism, Transport and Communications”
construed (20.01.1993) by Tourism (Transfer of -Departmental Administration and Ministerial
Functions) Order 1993 (S.|. No. 15 of 1993), arts. 3 and 4, commenced on enactment; superseded
as per E-note above.

Previous affecting provision: functions transferred and references to “Department of the Marine”
and “Minister for the Marine” construed (31.03.1987) by Tourism (Transfer of Departmental
Administration and Ministerial Functions) Order 1987 (S.I. No. 95 of 1987), arts. 3 and 4, in effect
as per art. 1(2); superseded as per E-note above.

Previous affecting provision: functions transferred and references to “Department of Industry,
Trade, Commerce and Tourism” and “Minister for Industry, Trade, Commerce and Tourism” construed
(18.02.1986) by Tourism (Transfer of Departmental Administration and Ministerial Functions) Order
1986 (S.I. No. 42 of 1986), arts. 3 and 4, in effect as per art. 1(2); superseded as per E-note above.

Previous affecting provision: functions transferred and references to “Department of Tourism and
Transport” and “Minister for Tourism and Transport” construed (24.01.1980) by Tourism (Transfer
of Departmental Administration and Ministerial Functions) Order 1980 (S.1. No. 8 of 1980), arts. 3
and 4, in effect as per art. 1(2); superseded as per E-note above.

Previous affecting provision: functions transferred and references to “Department of Industry and
Commerce” and “Minister for Industry and Commerce” construed (31.10.1961) by Transport, Fuel
and Power (Transfer of Departmental Administration and Ministerial Functions) (No. 2) Order 1961
(S.1. No. 246 of 1961), arts. 3 and 4, commenced on enactment; superseded as per E-note above.

3.—The expenses incurred by the Minister in the administration of this Act shall,
to such extent as may be sanctioned by the Minister for Finance, be paid out of moneys
provided by the Oireachtas.

PART II.

F2

E14

E15

4.—F2[...]
01 APR 2001
Annotations ' \IR DP\TED /
Q.
Amendments: ELD ;:::;';."

Repealed (28.05.2003) by National Tourism Development Authorit)%e‘t’?ﬂﬁéﬁlo/zo%), s. 5 and
sch. 1, S.1. No. 205 of 2003.

Editorial Notes:

Previous affecting provision: subs. (3) amended (5.08.1970) by Tourist Traffic Act 1970 (16/1970),
s. 6(a), commenced on enactment; repealed as per F-note above.

Previous affecting provision: subss. (3} and (6) amended (3.07.1952) by Tourist Traffic Act 1952
(15/1952), s. 16, commenced on enactment; repealed as per F-note above.
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Disqualification 5.—F3[...]
of members of
Board from being
members of the
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Annotations
Amendments:
F3  Repealed (3.07.1952) by Tourist Traffic A&m?%f{’_mm 3 f’ : t Kg\é(ﬁd{_?‘enac{ment
AN BUNRLD
Common seal of 6.—F4[...]
the Board.
i FROM ——— |}
Annotations LTR DATED N i
i
i
Amendments: LDG- //—_-: {
ACP- e
F4 Repealed (28.05.2003) by National Touris m Qem]oﬁﬁ@nrﬂﬁfﬁon?‘ Act 2003 (10/2003), s. 5 and
sch. 1, S.1. No. 205 of 2003.
Removal of 7.—F5[...]

members of the
Board.

F5

Annotations

Amendments:

Repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and
sch. 1, S.1. No. 205 of 2003.

Resignation and
disqualification of
members of the
Board.

8.—F6[...]

F6

El6

Annotations

Amendments:

Repealed {28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), 5. 5 and
sch. 1, S.I. No. 205 of 2003.

Editorial Notes:

Previous affecting provision: subs. (2) substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983),
s. 10, commenced on enactment; repealed as per F-note above.







Pr.IIS. 9 [No. 24.] Tourist Traffic Act 1939 [1939.]
Meetings and 9.—F7
procedure of the
Board.

Annotations

Amendments: i
F7 Repealed (28.05.2003) by National Tourism Development Authority Act-2003 1;0{2003}§% _.;5\?n;d:\ ‘3‘
sch. 1, S.I. No. 205 of 2003. ——" ¥ Plammieins= '
AN BORD ¥ \
\
Accounts and 10.—F8[...] |
audits. i “ APR 2“2‘
— = SCH — ROM ——— 'l
. / |
Annotations L TR DATED -j
'*LDG-
Amendments: '
t\n ABP- e ——
F8 Repealed (3.07.1952) by Tourist Traffic Act 1952 (15/1952}’;“'5’.“?(ﬂfcommenced on enactment.
|
Officers and 11.—F9[...]
servants of the
Board.
Annotations
Amendments:
F9 Repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and
sch. 1, S.I. No. 205 of 2003.
Editorial Notes:
E17 Previous affecting provision: subs. (2) substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983),
s. 11, commenced on enactment; original provision and amendment repealed as per F-note above.
E18 Previous affecting provision: subs. (2) amended (3.12.1975) by Tourist Traffic Act 1975 (26/1975),
s.5,commenced on enactment; substituted as per E-note above and repealed with original provision
as per F-note above.
Exercise of 12.—F10[...]

functions of
Board through its

officers.
Annotations
Amendments:
F10 Repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and
| sch. 1, S.1. No. 205 of 2003.
.
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Disclosure of 13.—F11][...}
interest in
contract.

Annotations

Amendments:

F11 Repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and
sch. 1, S.1. No. 205 of 2003.

=0 PLEANALA
General powers 14.—F12[..] AN BORU FL
of the Board.

01 APR 2021
FROM

Annotations

Amendments: TR DATED e

EE

F12 Repealed (3.07.1952) by Tourist Traffic Act 1952 (15/ 99;.-311-;755

Non-repayable 15.—F13[...]
grant to the
Board.

Annotations

Amendments:

F13 Repealed (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 3(1), commenced on enactment.

Repayable 16.—F14[...]
advances to the
Board.

Annotations

Amendments:

F14 Repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and
sch. 1, S.1. No. 205 of 2003. ’

Editorial Notes:

E19 Previous affecting provision: application of section restricted (3.07.1952) by Tourist Traffic Act
1952 (15/1952), s. 11, commenced on enactment; s. 11 applies only to s. 16 of the Principal Act
and therefore would appear to be spent.

E20 Previous affecting provision: subs. (1) substituted (12.06.1946) by Tourist Traffic {(Amendment)
Act 1946 (14/1946), s. 2, commenced on enactment; subs. (1) effectively repealed by restrictions
placed as per E-note above and formally repealed as per F-note above.
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17.—F15][...]

——

Annotations

Amendments:

T

ALY

Vo B &

Repealed (28.05.2003) by National Tourism Develop
sch. 1, S.1. No. 205 of 2003.

Repayntm’ent of 18.—F16]...]
|
il 01 APR 202
lomoatED ___ FROM ————
F Annotations l\ LDG- =

F16

Compulsory
acquisition of
land, etc., by the
Board.

- — — = == o

P —————

Amendments:

Yoz

Repealed (28.05.2003) by National Tourism Development Authority Act 2003 {10/2003), s. 5 and
sch. 1, S.I. No. 205 of 2003.

19.—(1) In this section the word “land” includes land covered with water and also
includes easements, way-leaves, water-rights, fishing rights, sporting rights, and other
rights over or in respect of any land or water.

(2) If and whenever the Board thinks proper to acquire compulsorily any land for
the purpose of the exercise of any of the powers or the performance of any of the
duties or functions conferred or imposed on it by this Act, the Board may, with the
consent of the Minister, by order declare its intention so to acquire such land and
every such order shall operate to confer on the Board full power to acquire
compulsorily the land mentioned therein under and in accordance with this section.

(3) Whenever the Board proposes to make an order under this section for the
purpose of acquiring any land, it shall so inform the Irish Land Commission and if,
within three months of their being so informed, the said Commission inform the Board
that the said Commission are about to acquire such land for their purposes under the
Land Purchase Acts, the Board shall not make such order.

(4) Before making an order under this section, the Board—

(a) shall deposit and keep open for inspection in its principal office or some other
suitable place such plans, specifications, and other documents as will show
fully and clearly the land intended to be acquired by virtue of the order, and

(b) shall give notice, in such manner as it may consider best adapted for informing
persons likely to be affected by the order, of the intention of the Board to
consider the making thereof and of the manner in which representations and
objections in respect of the order may be made, and

(c) shall, if it considers it expedient so to do, cause a public inquiry to be held in
regard to the making of the order.

(5) Whenever the Board acquires under this section any land which is subject, either
alone or in conjunction with other land, to a purchase annuity, or an annual sum
equivalent to a purchase annuity payable to the Irish Land Commission, the following
provisions shall have effect, that is to say:—

11
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{b) if such purchase annuity or annual sum is payable in respect of the land so
acquired and other land, the said Commission may apportion such purchase
annuity or annual sum between the land so acquired and such other land
and may require the Board to redeem the part of such purchase annuity or
annual sum so apportioned on the land so acquired;

(c) whenever the said Commission so requires the Board to redeem any such
purchase annuity or annual sum, or such apportioned part thereof, the Board
shall forthwith redeem such purchase annuity or annual sum, or such
apportioned part thereof (as the case may be) under and in accordance with
the Land Purchase Acts.

(6) Compensation shall be paid by the Board for land compulsorily acquired by virtue
of an order under this section to the several persons entitled thereto or having estates
or interests therein, and such compensation shall, in default of agreement, be fixed
under and in accordance with the Acquisition of Land (Assessment of Compensation)
Act, 1919.

(7) Sections 69 to 83 of the Lands Clauses Consolidation Act, 1845, shall apply to
any compensation payable by the Board under this section and to the conveyance to
the Board of any land compulsorily acquired by virtue of an order under this section,
and for the purpose of such application the Board shall be deemed to be the promoter
of the undertaking.

(8) The following provisions shall have effect in relation to any public inquiry held
under this section—

(@) the Minister shall appoint a fit and proper person to hold such inquiry;

(b) such person is hereby authorised to administer oaths to persons appearing as
witnesses at such inquiry;

(c) any person interested in the subject matter of such inquiry shall be entitled
to appear personally or by counsel or solicitor and to adduce evidence.

Annotations

Modifications (not altering text):

Ccs5 Application of section extended (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 7, commenced
on enactment.

Erection of notices and fences at, and provision of means of access to, historic sites, etc.

7.—(1) Where the Board proposes to erect a notice or fence at, or to provide or improve means
of access to, any historic building, site or shrine, or other place which, in the opinion of the Board
is likely to be of particular interest to the public, and the owner refuses to permit the Board to
carry out the proposed work, the Board shall have power to acquire, under section 19 of the Act
of 1939, such land as the Board thinks proper to enable the work to be carried out.

Regulations. 20.—The Board may, with the consent of the Minister, make regulations prescribing
any matter or thing which is referred to in this Act as prescribed or to be prescribed.
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Annotations h BP-

sl |

Amendments:

Repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and
sch. 1, S.1. No. 205 of 2003.

Annual report,
statistics and
returns.

22.—F18]...]

F18

Annotations

Amendments:

Repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and
sch. 1, S.I. No. 205 of 2003.

PART III.

REGISTRATION OF PREMISES.

Cc6

Cc7

c8

Annotations

Modifications (not altering text):

Application of Part Il (ss. 23-47) extended (17.12.1957) by Tourist Traffic Act 1957 (27/1957), s.
8, commenced on enactment.

Extension of references to premises.

8.—In Part Il of the Act of 1939 and Part IV of the Act of 1952, any reference to premises shall,
in a case in which there is both a main building used or intended to be used to provide
accommodation or service for guests and one or more annexes or other supplementary structures
to the main building used or intended to be used to provide such accommodation or service, be
construed as including both a reference to the main building and a reference to such one or more
annexes or supplementary structures.

Part HI (ss. 23-47) included in coliective construction (3.07.1952) by Tourist Traffic Act 1952
(15/1952), s. 25, commenced on enactment.
PART IV REGISTRATION OF PREMISES (ss. 25-32)

Construction.

25.—This Part shall be construed as one with Part |1l of the Act of 1939.

Application of Part HI (ss. 23-47) extended (1.05.1946) by Fines and Penalties (Disposal) Order
1946 (S.1. No. 141 of 1946), art. 3.
_
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3. Every fine imposed in respect of an offence under any seciion contained in Part Il of the
Tourist Traffic Act, 1939 (No. 24 of 1939), shall, in lieu of being paid into the Exchequer, be paid
to the Irish Tourist Board.

Definitions for
the purposes of
Part IIl.

23.—In this Part of this Act—
F19[‘premises’ includes land on which there are no buildings]

the word “register” when used without qualification means a register kept under this
Part of this Act;

the word “registration” when used without qualification means registration in a
register;

the expression “registered premises” means premises registered in a register;

the expression “registered proprietor” means a person who is entered in a register
as the proprietor of premises registered in that register.

F19

Annotations

lAmendments:

Inserted (8.02.1966) by Tourist Traffic Act 1966 (3/1966), s. 2(1)(a), commenced on enactment.

The registers and
their contents.

24.—(1) As soon as conveniently may be after the establishment of the Board, the
Board shall establish and shall thereafter maintain and keep the following registers,
that is to say:—

(a} a register to be called and known and in this Act referred to as the register of
hotels;

(b) a register to be called and known and in this Act referred to as the register of
guest houses;

(c) a register to be called and known and in this Act referred to as the register of
holiday hostels;

(d) a register to be called and known and in this Act referred to as the register of
youth hostels;

(e) a register to be called and known and in this Act referred to as the register of
holiday camps.

F20[(f) a register to be called and known and in this Act referred to as the register
of motor hotels]

F21[{g} a register to be called and known and in this Act referred to as the register
of caravan sites and camping sites]

F22[(h) a register to be called and known and in this Act referred to as the register
of approved holiday cottages.]

F23[(i) aregister to be called and known (and referred to in this Act) as the register
of holiday apartments.]

(2) There shall be entered in the several registers respectively the following matters
in respect of every premises registered therein, that is to say:—

(@) the full name, address, and description of the proprietor of the premises;

(b) the name of the premises and the address or situation thereof;
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(c) such other particulars as shall for‘gpa tmﬁeWGer&Q
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(3) Premises registered in any one of the registers shattmot white- 50 Jeglstered,,ibe
capable of being registered in any other of the registers.

Annotations

Amendments:

Inserted (17.12.1957) by Tourist Traffic Act 1957 (27/1957), s. 5(1)(i), commenced on enactment.
Inserted (8.02.1966) by Tourist Traffic Act 1966 (3/1966), s. 2(1)(b), commenced on enactment.
Inserted (5.08.1970) by Tourist Traffic Act 1970 (16/1970), s. 6(b), commenced on enactment.

Inserted {15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 7{(1), commenced on enactment.

Modifications {not altering text):

Transfer of certain Board functions under subs. (1) enabled (28.05.2003, establishment day) by
National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-(5) and sch. 2, subject to
transitional provision in s. 38, effectively commenced by Establishment Day Order S.I. No. 204 of
2003. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Editorial Notes:

Previous affecting provision: subs. (1) modified by Board’s power to contract out certain functions
(5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed (28.05.2003) by
National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.I. No. 205 of 2003.

25.—The Board shall, by regulations made by it under this Act, prescribe the
following matters, that is to say:—

(a) the general character, the type of accommodation and service provided, and
the other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of
hotels;

(b) the general character, the type of accommodation and service provided, and
the other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of
guest houses;

(c) the general character, the type of accommodation and service provided, and
the other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of
holiday hostels;

(d) the general character, the type of accommodation and service provided, and
the other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of
youth hostels;

(e) the general character, the type of accommodation and service provided, and
the other qualifications which shall be requisite in respect of any premises

15
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F24[(f) the general character, the type of accommodat|on and service provided;— 5

and the other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of

motor hotels.]

F25[(g) the general character, the type of accommodation and services provided
and the other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of
caravan sites and camping sites.]

F26[(h) the general character, the type of accommodation and services provided,
andthe other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of

approved holiday cottages.]

F27[(i) the general character, the type of accommodation and services provided,
and the other qualifications which shall be requisite in respect of any premises
in order that such premises may be eligible for registration in the register of

holiday apartments.]

Annotations |

Amendments:
F24 Inserted (17.12.1957) by Tourist Traffic A_ct 1957 (27/1957), s. 5(1){ii), commenced on enactment.
F25 Inserted (8.02.1966) by Tourist Traffic Act 1966 (3/1966), s. 2(1)(c), commenced on enactment.
F26 Inserted (5.08.1970) by Tourist Traffic Act 1970 {16/1970}, s. 6(c), commenced on enactment.

F27 inserted {15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 7(2), commenced on enactment.

F28[Caravans and  25A.The Minister shall, before giving his consent to the making of regulations under
camping sites section 25 of this Act prescribing the matters referred to in paragraph (g) of that
section, consult with the Minister for Local Government.}]

Annotations

Amendments:

F28 Inserted {8.02.1966) by Tourist Traffic Act 1966 (3/1966), s. 2{1}{d}, commenced on enactment.

Editorial Notes:

E22 The side-note is taken from the amending provision in the absence of one included in the
amendment.

Applications for 26.—(1) The proprietor of any premises may apply to the Board for the registration
registration. of those premises in such register as he thinks proper and specifies in his application.

(2) Every application under this section for the registration of any premises shall—
(a) be made in writing in the prescribed form and manner,

(b} contain the prescribed particulars,
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(c) be accompanied by such fee F29[ L a

Jshall be preseri and ——f

e S—

(d) be also accompanied by a statement (in tlw_i"s;"ﬁt-f"“réfé'rre_dv.to‘js a scale of

charges) in the prescribed form of the charges which the applitant propases
to make for rooms, meals, and services provided in such premises during the
period between such registration (if granted) and the then next following
31st day of December.

Annotations

Amendments:

Deleted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 5(1), commenced on enactment.

Modifications (not altering text):

Transfer of certain Board functions under subs. (1) enabled (28.05.2003, establishment day) by
National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-(5) and sch. 2, subject to
transitional provision in s. 38, effectively commenced by Establishment Day Order S.i. No. 204 of
2003. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.

12.— (1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Application of section extended (17.12.1957) by Tourist TrafficAct 1957 (27/1957), s. 6, commenced
on enactment.

Fee in the case of amended application for registration.
6.— Where—

(a) an application for registration is made to the Board under section 26 of the Act of 1939,
and

(b) before a decision on the application has been reached by the Board, the application is
amended so as to be for registration in a different register,

the fee paid in connection with the original application shall be applied by the Board towards the
amount of the fee required under paragraph (c) of subsection (2) of the said section 26 to accompany
an application for registration in such different register.

Application of section extended (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 27, commenced
on enactment.

Return of application fee.

27.—The fee sent with an application under section 26 or 29 of the Act of 1939, for the
registration or renewal of the registration of premises may, on the request of the applicant and
at the discretion of the Board, be repaid to the applicant unless, after the receipt of the fee, the
premises have been inspected by an officer of the Board.

Editorial Notes:

Previous affecting provision: subs. (1) modified by Board’s power to contract out certain functions
(5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed (28.05.2003) by
National Tourism Development Authority Act 2003 {10/2003), s. 5 and sch. 1, S.I. No. 205 of 2003.

27.—(1) Whenever an application is duly made to the Board for the registration of
premises in a register, the Board shall cause such premises to be inspected by an
officer of the Board.
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(2) Whenever premises in respect of which an.application Was duly made to the
Board for registration in a register have been inspected under sub-section (1) of this
section and the Board is of opinion that such premises are eligible for registration in
such register, the Board shall inform the applicant that his premises will be registered
in such register on payment to the Board of the appropriate prescribed fee.

(3) Whenever premises in respect of which an application was duly made to the
Board for registration in a register have been inspected under sub-section (1) of this
section and the Board is of opinion that such premises are not eligible for registration
in such register, the following provisions shall apply and have effect, that is to say:—

(a) the Board shall serve notice upon the applicant that the Board is of opinion
that such premises are not eligible for registration in such register and that
the applicant may, within fourteen days after service of such notice make
written representations to the Board with a view to showing that such
premises are eligible for such registration;

{b) if during the said fourteen days no such written representations are received
by the Board, the Board shall refuse such application;

(c) if during the said fourteen days such written representations are received by
the Board, the Board shall cause a second inspection of such premises to be
made by a different officer of the Board;

(d) if the Board, notwithstanding such second inspection and having considered
the written representations received as aforesaid, remains of opinion that
such premises are not eligible for registration in such register, the Board
shall refuse such application;

(e) if the Board, as a result of such second inspection and having considered the
written representations received as aforesaid, becomes of opinion that such
premises are eligible for registration in such register, the Board shall inform
the applicant that his premises will be registered in such register on payment
to the Board of the appropriate prescribed fee.

(4) An applicant for registration of premises in a register who has been informed
by the Board that such premises will be registered in such register on payment to the
Board of the appropriate prescribed fee may pay the said fee to the Board, and
thereupon the Board shall register such premises in such register.

(5) References in this section to the opinion of the Board that premises are not
eligible for registration in any register shall be construed as references to such opinion
formed by the Board itself and not by the Board acting through or by any of its officers
or servants.

(6) The fees prescribed for the purposes of this section may be so prescribed as to
vary in amount according to the register in which the relevant premises are to be
registered and according to any other matters which the Board thinks proper.

Annotations

Modifications (not altering text):

Transfer of certain Board functions under subss. (1), (2), (3)(a) and {b) and (4) enabled (28.05.2003,
establishment day) by National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-(5)
and sch. 2, subject to transitional provision in s. 38, effectively commenced by Establishment Day
Order S.1. No. 204 of 2003, and subject to the exclusion in s. 27(2) of the words: “and the Board
is of opinion that such premises are eligible for registration in such register,” and in s. 27(3)(a)
and (b) of the words: “and the Board is of opinion that such premises are not eligible for registration
in such register,”. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.
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12.—(1) The Authority may enter into an agreement wi,t\i‘a’nother persqp_,{in,_._t-'h_is;:f;éctH‘;}‘h referred

to as a “contractor”) for the performance by that person h’f}.ﬂ"l'eA{gﬂﬁﬁbn?"ﬁf'the Authority under
the provisions specified in Schedule 2. |l

ci4 Application of subs. (3)(b) and (d) extended for period (17.12.1957) by Tourist Traffic Act 1957
(27/1957), s. 7(a), commenced on enactment.

Application for registration after refusal or cancellation of registration.
7.—Where—

(a) an application for registration is refused by the Board under paragraph (b} or paragraph
(d) of subsection (3) of section 27 of the Act of 1939,

no application for registration of the premises in the same register by the Board may be made
during the period of nine months commencing on the day of the refusal or cancellation.

Cc1s Application of subs. (4) restricted (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 26,
commenced on enactment.

Payment of registration fee.

26.— If an applicant for registration of premises in a register, having been served with notice
by the Board that the premises will be registered on payment of the appropriate prescribed fee,
does not pay the fee to the Board within three months after such service, then, notwithstanding
subsection (4) of section 27 of the Act of 1939, his application shall be void.

Editorial Notes:

E24 Previous affecting provision: subss. (1), (2), (3) (a) and (b) and (4) modified by Board’s power to
contract out certain functions (5.07.1995) by Tourist Traffic Act 1995 (13/1995), ss. 2, 8 and sch;
ss. 2 and 8 repealed (28.05.2003) by National Tourism Development Authority Act 2003 (10/2003),
s. 5 and sch. 1, S.I. No. 205 of 2003.

Duration of 28.—(1) Every registration of premises in a register shall (unless sooner terminated
registration. under this Act) continue in force until the next following 31st day of December and
shali then terminate unless it is renewed under this Act.

(2) Save as is otherwise provided by this Act, the registration (whether original or
by way of renewal) of any premises in a register may be renewed as from the 31st
day of December on which, but for such renewal, it would terminate.

(3) Whenever the registration of any premises in a register is renewed under this
Act, the registration of such premises in such register shall {unless sooner terminated
under this Act) continue until the 31st day of December next after the day on which
such renewal commences and shall then terminate unless it is further renewed under

this Act.
Applications for 29.—(1) The registered proprietor of any premises registeredin a register may apply
renewal of to the Board F30[on or before the 15th day of October] or, with the consent of the

lEg)-vekian: Board, F30[on or before the 15th day of November] in any year for the renewal of

the registration of such premises as from the next foliowing 31st day of December.

(2) Every application under this section for the renewal of the registration of any
premises shall—

(@) be made in writing in the prescribed form and manner,

(b) contain the prescribed particulars,
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(c) be accompanied by the prescribed fee, ar"L}_d RO —

(d) be also accompanied by a statement (in nps R%Iﬁgferred to_as a-seate of
charges) in the prescribed form of the chéqgg@whi.oh-thfé‘ﬁblicant proposes—-
to make for rooms, meals, and services provided in such premises during the
period while such registration, if it is reneWed, witt-Femaln in force by virtue
of such renewal.

(3) The fees prescribed for the purposes of this section may be so prescribed as to
vary in amount according to the register in which the relevant premises are registered
and according to any other matters which the Board thinks proper.

Annotations

Amendments:

Substituted (17.12.1957) by Tourist Traffic Act 1957 (27/1957), s. 10{1), commenced on enactment.

Modifications (not altering text):

Transfer of certain Board functions under subs. (1) enabled (28.05.2003, establishment day) by
National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-(5) and sch. 2, subject to
transitional provision in s, 38, effectively commenced by Establishment Day Order S.1. No. 204 of
2003. Sch. 2 refers to functions performable by contractor.’

Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Application of section extended (3.07.1952) by Tourist Traffic Act 1952 (15/1952), 5. 27, commenced
on enactment.

Return of application fee.

27.—The fee sent with an application under section 26 or 29 of the Act of 1939, for the
registration or renewal of the registration of premises may, on the request of the applicant and
at the discretion of the Board, be repaid to the applicant unless, after the receipt of the fee, the
premises have been inspected by an officer of the Board.

Editorial Notes:

Previous affecting provision: subs. (1) modified by Board’s power to contract out certain functions
(5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed (28.05.2003) by
National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.1. No. 205 of 2003.

30.—(1) Whenever an application is duly made to the Board for the renewal of the
registration of premises in a register, the Board, if it is of opinion that such premises
have not ceased to be eligible for registration in such register, shall, before the 31st
day of December next after the date of such application, renew the registration of
such premises in such register.

(2) Whenever an application is duly made to the Board for the renewal of the
registration of premises in a register and the Board is of opinion that such premises
have ceased to be eligible for registration in such register, the Board shall cause such
premises to be inspected by an officer of the Board.

(3) Whenever premises in respect of which an application was duly made to the
Board for the renewal of the registration thereof in a register have been inspected
under sub-section (2) of this section and the Board, as a result of such inspection,
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in such register, the Board shall, beque.,.th_e 31st day of Decertiber next after the|date
of such application, renew the regis‘qra]t‘ibln 6f such premises in such-register—""

becomes of opinion that such premil'é}ej:{ﬁﬁglg& ceased to be eligible for registration

(4) Whenever premises in respect lof-which an application was duly made to the
Board for the renewal of the registration thereof in a register have been inspected
under sub-section (2) of this section and the Board, notwithstanding such inspection,
remains of opinion that such premises have ceased to be eligible for registration in

such register, the following provisions shall apply and have effect, that is to say:—

F31[(a) the Board shall serve notice upon the applicant that the Board is of opinion
that such premises have ceased on stated grounds to be eligible for
registration in such register and that the applicant may, within fourteen days
after service of such notice, make written representations to the Board with

a view to showing that such premises have not ceased to be eligible for
registration in such register;]

(b) if during the said fourteen days no such written representations are received
by the Board, the Board shall refuse such application;

(c) if during the said fourteen days such written representations are received by

the Board, the Board shall cause a second inspection of such premises to be
made by a different officer of the Board;

(d) if the Board, notwithstanding such second inspection and having considered
the written representations received as aforesaid, remains of opinion that
such premises have ceased to be eligible for registration in such register, the
Board shall refuse such application;

{e) if the Board, as a result of such second inspection and having considered the
written representations received as aforesaid, becomes of opinion that such
premises have not ceased to be eligible for registration in such register, the
Board shall before the 31st day of December next after the date of such
application, renew the registration of such premises in such register.

(5) Notwithstanding anything contained in the foregoing sub-sections of this section,
the Board may refuse an application duly made to the Board for the renewal of the
registration of any premises if the Board is of opinion that either—

{a) in case such application is the first application for the renewal of such
registration, the applicant has, during the period between such registration
and such application for renewal, failed, save with the consent of the Board,
to adhere to charges not exceeding those specified in the scale of charges
furnished by him with his application for such registration, or

(b) in case such application is not the first application for the renewal of such
registration, the applicant has, during the then current year, failed, save with
the consent of the Board, to adhere to charges not exceeding those specified
in the scale of charges furnished by him with his next previous application
for renewal of such registration.

(6) References in this section to the opinion of the Board that premises have ceased
to be eligible for registration in any register or that an applicant has failed to adhere
to any charges shall be construed as references to such opinion formed by the Board
itself and not by the Board acting through or by any of its officers or servants.

F31

Annotations

Amendments:

Substituted (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 28, commenced on enactment.
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Modifications (not altering text): : TR DATED —— S
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Transfer of certain Board functions under subréi{.}\ﬁ‘l'&’-(&};fﬁﬂ'é"f"li—ﬁa-—(b) enabled (28.05.2003;.

\
\
e——

e p—_—

establishment day) by National Tourism Develop‘ﬂpﬂplﬁuthori_ty__&;L__i’-ﬁQ;;ﬂIﬂﬁ@éﬁ?’s. 1?(51)-(5)
and sch. 2, subject to transitional provision in s. 38, affeetivelytommenced by Establishment Day
Order S.I. No. 204 of 2003, and subject to the exclusions in:

S. 30(1) of the words: “if it is of the opinion that such premises have ceased to be eligible for
registration in such register,”;

S. 30(2) of the words: “and the Board is of opinion that such premises have ceased to be eligible
for registration in such register”; :

S. 30(3) of the words: “and the Board, as a result of such inspection, becomes of the opinion that
such premises has not ceased to be eligible for registration in such register,”;

S. 30(4)(a) and (b) of the words: “and the Board, notwithstanding such inspection, remains of
opinion that such premises have not ceased to be eligible for registration in such register,”.

Sch. 2 of the Act of 2003 refers to functions performable by contractor.
Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Application of subs. (4)(b) and (d) extended (17.12.1957) by Tourist Traffic Act 1957 (27/1957), s.
7(b), commenced on enactment.

Application for registration after refusal or cancellation of registration.
7.—Where— ...

(b) an application for the renewal of registration is refused by the Board under paragraph (b)
or paragraph (d) of subsection (4) of section 30 of the Act of 1939,

no application for registration of the premises in the same register by the Board may be made
during the period of nine months commencing on the day of the refusal or cancellation.

Subss. (5) and (6) construed (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 29, commenced
on enactment.

Amendment of section 30 of Act of 1939.

29.—Subsections (5) and (6) of section 30 of the Act of 1939 (which empower the Board to refuse
an application for renewal of registration where the applicant has failed to adhere to his specified
scale of charges) shall be construed as if the word “wilfully” were inserted before “failed” wherever
the latter word occurs in the subsections.

Editorial Notes:

Previous affecting provision: section modified by Board’s power to contract out certain functions
(5.07.1995) by Tourist Traffic Act 1995 (13/1995), ss. 2, 8 and sch; ss. 2 and 8 repealed (28.05.2003)
by National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.I. No. 205 of
2003.

F32[31. (1) Whenever the Board registers any premises, the Board shall give, free
of charge, a certificate (in this Act referred to as a registration certificate) of such
registration to the registered proprietor.

(2) Where the registered proprietor of any registered premises satisfies the Board
that the registration certificate for the time being in force in respect of such premises
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has been accidentally destroyed, the Board may issue to such registered proprietor
a new registration certificate in lieu of that so destroyed.

(3) The following provisions shall have effect in respect of every registration
certificate, that is to say:—

(a) such certificate shall be in the prescribed form and shall contain a statement
of the premises to which it relates, the name of the registered proprietor of
such premises, and such other matters as shall be required by the prescribed
form; )

{b) such certificate shall be signed by an officer of the Board authorised in that
behalf by the Board;

(c) such certificate shall, save as regards any period when it is returned to the
Board in accordance with this Act, be displayed in a prominent position at
or near the principal entrance to such premises during the continuance of
the registration certified by it;

(d) such certificate shall be returned to the Board immediately after the
registration expires or whenever the Board so request.

(4) Whenever the registered proprietor of any registered premises fails to display,
in accordance with paragraph (c) of subsection (3) of this section, the registration
certificate for the time being in force in respect of such premises, he shall be guilty
of an offence under this subsection and shall be liable on summary conviction thereof
to F33[a fine not exceeding £200 together with, in the case of a continuing offence,
afurther fine (not exceeding £200 in all) not exceeding £10 for every day during which
the offence continues.]

(5) Whenever a registration certificate is not returned to the Board immediately
upon the expiration thereof or at the request of the Board, the person to whom such
certificate was given shall be guilty of an offence under this subsection and shall be
liable on summary conviction thereof to F34[a fine not exceeding £50 together with,
in the case of a continuing offence, a further fine (not exceeding £200 in all) not
exceeding £5 for every day during which the offence continues.]]

F32

F33

F34

C21

Annotations

Amendments:

Substituted (3.07.1952) by Tourist Traffic Act 1952 (15/1952), ss. 3(1) and 30, commenced on
enactment.

Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 1, commenced on
enactment.

Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 2, commenced on
enactment.

Modifications (not altering text):

Transfer of certain Board functions under subss. (1), (2) and (3) (b) and (d) effected (28.05.2003,
establishment day) by National Tourism Development.Authority Act 2003 (10/2003), s. 12(1)-(5)
and sch. 2, subject to transitional provision in s. 38, effectively commenced by Establishment Day
Order S.I. No. 204 of 2003. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.
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E27 Previous affecting provision: subss. (1'1::f @%ﬂdﬁubhqpml?ﬁgﬁﬁed by Board’s power to contract
out certain functions (5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed
(28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.1.

No. 205 of 2003.

Amendment of 32.—The Board may, on its own motion or on the application of the registered
register in certain proprietor, amend the registration of any premises in any respect in which such
circumstances. . . " .
registration appears to the Board to be erroneous or misleading and may, where
appropriate, amend the relevant registration certificate accordingly.

Annotations

Modifications (not altering text):

c22 Transfer of certain Board functions under section enabled (28.05.2003, establishment day) by
| National Tourism Development Authority Act 2003 (10/2003), s. 12{1}-(5) and sch. 2, subject to
| transitional provision in s. 38, effectively commenced by Establishment Day Order S.I. No. 204 of |
2003. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Editorial Notes:

E28 Previous affecting provision: section modified by Board’s power to contract out certain functions
(5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed (28.05.2003) by
National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.I. No. 205 of 2003.

Restriction on 33.—(1) It shall not be lawful for the proprietor of any premises to describe or hold
describing out or permit any person to describe or hold out such premises as an hotel unless
ﬁ:ﬁg}fses ot d such premises are registered in the register of hotels and such proprietor is registered

in that register as the registered proprietor of such premises.

(2) Any person who acts in contravention of this section shall be guilty of an offence
under this section and shall be liable on summary conviction thereof to F35[a fine
not exceeding £500 together with, in the case of a continuing offence, a further fine
(not exceeding £300 in all) not exceeding £20 for every day during which the offence
is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.

Annotations

Amendments:

F35 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 3, commenced on
enactment.
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Modifications (not altering text):
c23 Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4,
commenced on enactment.
Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 37B, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.

C24 Definition of “proprietor” extended (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 31,
commenced on enactment.
Extension of sections 33 to 37 of Act of 1939 to occupiers.

31.—The word “proprietor” shall, wherever it occurs (except as part of the expression.“registered
proprietor”) in sections 33 to 37 of the Act of 1939, be construed as including “occupier”.
Editorial Notes:

E29 Power pursuant to section exercised (1.04.1944) by Tourist Traffic Act, 1939 (Commencement of
Sections 33, 34, 35, 36 and 37) Order 1944 (S.l. No. 52 of 1944).

2. The 1st day of April, 1944, is hereby appointed to be the day on which Sections 33, 34, 35,
36 and 37 of the Tourist Traffic Act, 1939 (No. 24 of 1939), shall come into operation.

E30 Previous affecting provision: subs. (2) amended (17.12.1957) by Tourist Traffic Act 1957 (27/1957),
s. 10(2), commenced on enactment; substituted as per F-note above.

34.—(1) It shall not be lawful for the proprietor of any premises to describe or hold
out or permit any person to describe or hold out such premises as a guest house
unless such premises are registered in the register of guest houses and such proprietor
is registered in that register as the registered proprietor of such premises.

(2) Any person who acts in contravention of this section shall be guilty of an offence
under this section and shall be liable on summary conviction thereof to F36[a fine
not exceeding £500 together with, in the case of a continuing offence, a further fine
(not exceeding £300 in all) not exceeding £20 for every day during which the offence
is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister. '

F36

C25

Annotations

Amendments:

Substituted(15.11.1983) by Tourist Traffic Act 1983(31/1983), s. 3item 4, commenced on enactment.

Modifications (not altering text):

Application of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4, commenced
on enactment.

Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 37B, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.
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Definition of “proprietor” extendeq @%DM@D by—Fourtst Traffic Act 1952 (15/1952), s. 31,
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HoG e——
Extension of sections 33 to 37 of Act of :Ii§39 to occupiers.

31.—The word “proprietor” shall, whereve?’ itGecurs (except as part ofthe expression reglstered
proprietor”) in sections 33 to 37 of the Act of 1939, be construed as including “occupier”.

Editorial Notes:

Power pursuant to section exercised (1.04.1944) by Tourist Traffic Act, 1939 (Commencement of
Sections 33, 34, 35, 36 and 37) Order 1944 (S.1. No. 52 of 1944).

2. The 1st day of April, 1944, is hereby appointed to be the day on which Sections 33 , 34, 35,
36 and 37 of the Tourist Traffic Act, 1939 {No. 24 of 1939), shall come into operation.

Previous affecting provision: subs. (2) amended (17.12.1957) by Tourist Traffic Act 1957 (27/1957),
5. 10(2), commenced on enactment, substituted as per F-note above.

Restriction on
describing
premises as a
holiday hostel,
etc.

35.—(1) It shall not be lawful for the proprietor of any premises to describe such
premises as a holiday hostel or holiday home or to hold out such premises as a holiday
hostel or holiday home or to permit any person to so describe or so hold out such
premises unless such premises are registered in the register of holiday hostels and
such proprietor is registered in that register as the registered proprietor of such
premises.

(2) Any person who acts in contravention of this section shall be guilty of an offence
under this section and shall be liable on summary conviction thereof to F37[a fine
not exceeding £500 together with, in the case of a continuing offence, a further fine
(not exceeding £300 in all) not exceeding £20 for every day during which the offence
is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.

F37

c27

c28

Annotations

Amendments:

Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 5, commenced on
enactment.

Modifications (not altering text):

Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s
commenced on enactment.

Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 378, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.

Definition of “proprietor” extended (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 31,
commenced on enactment.

Extension of sections 33 to 37 of Act of 1939 to occupiers.
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31.—The word “proprietor” shall, whi rever it occurs (excepﬁngé,ELattﬁ_ﬁ_‘ﬁmm@"éien“‘f‘égistered
proprietor”} in sections 33 to 37 of th Az p'i‘kgﬁj},ﬂlﬁnﬁ:ﬂrué;d':éi;s‘ including “occupier”.

Editorial Notes:

Power pursuant to section exercised (1.04.1944) by Tourist Traffic Act, 1939 (Commencement of
Sections 33, 34, 35, 36 and 37) Order 1944 (S.1. No. 52 of 1944).

2. The 1st day of April, 1944, is hereby appointed to be the day on which Sections 33, 34, 35,
36 and 37 of the Tourist Traffic Act, 1939 (No. 24 of 1939), shall come into operation.

Previous affecting provision: subs. (2) amended (17.12.1957) by Tourist Traffic Act 1957 (27/1957),
s. 10{2), commenced on enactment; substituted as per F-note above.

Restriction on
describing

premises as a
youth hostel.

36.—(1) It shall not be lawful for the proprietor of any premises to describe or hold
out or permit any person to describe or hold out such premises as a youth hostel
unlesssuch premises are registered in the register of youth hostels and such proprietor
is registered in that register as the registered proprietor of such premises.

{2) Any person who acts in contravention of this section shall be guilty of an offence
under this section and shall be liable on summary conviction thereof to F38[a fine
not exceeding £500 together with, in the case of a continuing offence, a further fine
{not exceeding £300 in all) not exceeding £20 for every day during which the offence
is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.

F38

C29

C30

E35

Annotations

Amendments:

Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 6, commenced on
enactment.

Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4,
commenced on enactment.

Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 37B, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.

Modifications (not altering text):

Definition of “proprietor” extended (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 31,
commenced on enactment.

Extension of sections 33 to 37 of Act of 1939 to occupiers.
31.—The word “proprietor” shall, wherever it occurs (except as part of the expression “registered

proprietor") in sections 33 to 37 of the Act of 1939, be construed as including “occupier"”.

Editorial Notes:

Previous affecting provision: subs. (2) amended (17.12.1957) by Tourist Traffic Act 1957 (27/1957),
s. 10(2), commenced on enactment, replaced as per F-note above.
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Power pursuant to section exercised (15.02.1944) by Tourist Traffic Act, 1939 (Commencement of
Sections 33, 34, 35, 36 and 37) Order 1944 (S.1. No. 52 of 1944).

2. The 1st day of April, 1944, is hereby appointed to be the day on which Sections 33, 34, 35,
36 and 37 of the Tourist Traffic Act, 1939 (No. 24 of 1939), shall come into operation.

Restriction on
describing

premises as a
holiday camp.

F39

Cc31

c32

E37

E38

37.—(1) It shall not be lawful for the proprietor of any premises to describe or hold
out or permit any person to describe or hold out such premises as a holiday camp
uniess such premises are registered in the register of holiday camps and such
proprietor is registered in that register as the registered proprietor of such premises.

(2) Any person who acts in contravention of this section shall be guilty of an offence
under this section and shall be liable on summary conviction thereof to F39[a fine
not exceeding £500 together with, in the case of a continuing offence, a further fine
(not exceeding £300 in all) not exceeding £20 for every day during which the offence
is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.

Annotations

Amendments:

Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 7, commenced on
enactment,

Modifications {not altering text):

Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4,
commenced on enactment.

Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 378, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.

Definition of “proprietor” extended (3.07.1952) by Tourist Traffic Act 1952 (15/1952), s. 31,
commenced on enactment.

Extension of sections 33 to 37 of Act of 1939 to occupiers.
31.—The word “proprietor” shall, wherever it occurs (except as part of the expression “registered

proprietor”) in sections 33 to 37 of the Act of 1939, be construed as including “occupier”.

Editorial Notes:

Power pursuant to section exercised (1.04.1944) by Tourist Traffic Act, 1939 (Commencement of
Sections 33, 34, 35, 36 and 37) Order 1944 (5.1. No. 52/1944).

2. The 1st day of April, 1944, is hereby appointed to be the day on which Sections 33, 34, 35,
36 and 37 of the Tourist Traffic Act, 1939 {(No. 24 of 1939), shall come into operation.

Previous affecting provision: subs. (2) amended (17.12.1957) by Tourist Traffic Act 1957 (27/1957),
s. 10(2), commenced on enactment; substituted as per F-note above.
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F40[Motor 37A.—(1) It shall not be lawful for the proprietor or occupier of any premises to
hotels. describe or hold out or permit any person to describe oj&xt{q d_out such j:_i‘ﬁir‘gs%sw; e
N DURLD P mr‘i%héﬁ
- e Y]
(a) as a motor hotel, LA
(b) as a motel,
(c) as a coach hotel, 01 APR 202
d) as a motor inn, .
(d) . LTR DATED FROM
{e) as a motor court, ;!LDG-
L
(f) as a tourist court, or H‘}Efj__w =
{g) as being of any other description prescribed for the purposes of this section,
unless such premises are registered in the register of motor hotels and such
proprietor or occupier is registered in that register as the registered proprietor of
such premises.

(2} Any person who acts in contravention of this section shall be guilty of an offence
and shall be liable on summary conviction thereof to F41[a fine not exceeding £500
together with, in the case of a continuing offence, a further fine (not exceeding £300
in all) not exceeding £20 for every day during which the offence is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.]

Annotations
Amendments:
Fa0 Inserted (17.12.1957) by Tourist Traffic Act 1957 (27/1957), s. 5(1)(iii), commenced on enactment.
F41 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 8, commenced on
enactment.
Modifications (not altering text):
Cc33 Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4,
commenced on enactment.
Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 37B, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.

Editorial Notes:
E39 The side-note is taken from the amending section in the absence of one included in the amendment.

F42[Caravan sites
and camping
sites.

37B. (1) It shall not be lawful for the proprietor or occupier of any premises to
describe or hold out or permit any person to describe or hold out such premises as
a caravan site, caravan park, caravan camp, caravan centre, caravan estate, caravan
court, caravantel, camping site, camping park, camping centre, camping estate,
camping court or autocamp or as being of any other description prescribed for the
purposes of this section unless the premises are registered in the register of caravan
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(2) Any person who acts in contravention of this section shall be guilty of an offence
and shall be liable on summary conviction to F43[a fine not exceeding £500 together
with, in the case of a continuing offence, a further fine (not exceeding £300 in all)
not exceeding £20 for every day during which the offence is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.]

F42

F43

C34

E40

E41

Annotations

Amendments:
Inserted (8.02.1966) by Tourist Traffic Act 1966 (3/1966), s. 2(1){e), commenced on enactment.

Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 9, commenced on
enactment.

Modifications (not altering text):

Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4,
commenced on enactment.

Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983. '

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 378, 37Cor
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.

Editorial Notes:

Power pursuant to section exercised (1.05.1969) by Tourist Traffic Act, 1939 (Commencement)
Order 1969 (S.1. No. 61 of 1969).

2. The 1st day of May, 1969, is hereby appointed to be the day on which section 37B (inserted
by the Tourist Traffic Act, 1966 (No. 3 of 1966)) of the Tourist Traffic Act, 1939 (No. 24 of 1939),
shall come into operation.

The side-note is taken from the amending section in the absence of one included in the amendment.

F44[37C.— (1) It shall not be lawful for the proprietor or occupier of any premises
to describe or hold out or permit any person to describe or hold out such premises
as an approved holiday cottage, approved holiday house, approved holiday home or
approved holiday villa, or as being of any other description prescribed for the purposes
of this section, unless the premises are registered in the register of approved holiday
cottages and such proprietor or occupieris registered in that register as the registered
proprietor of such premises.

{2) Any person who acts in contravention of this section shall be guilty of an offence
and shall be liable on summary conviction to F45[a fine not exceeding £500 together
with, in the case of a continuing offence, a further fine (not exceeding £300 in all)
not exceeding £20 for every day during which the offence is continued.]

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.]
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Amendments:
Fa4 Inserted (5.08.1970) by Tourist Traffic Act 1970 (16/1970), s. 6(d), commenced on enactment.
F45 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 10, commenced on
enactment.
Modifications (not altering text):
Cc35 Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4,
commenced on enactment.
Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 378, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.

Editorial Notes:
E42 No side-note was included in the amending provision.

F46[Register of
holiday
apartments.

37D. (1) It shall not be fawful for the proprietor or occupier of any premises to
describe or hold out or permit any person to describe or hold out such premises as
a holiday apartment, tourist apartment, apartotel or holiday flat, or as being of any
other description prescribed for the purposes of this section, unless the premises are
registered in the register of holiday apartments and such proprietor or occupier is
registered in that register as the registered proprietor of such premises.

(2) Any person who acts in contravention of this section shall be guilty of an offence
and shall be liable on summary conviction to a fine not exceeding £500 together with,
in the case of a continuing offence, a further fine (not exceeding £300 in all) not
exceeding £20 for every day during which the offence is continued.

(3) This section shall come into operation on such day as may be appointed in that
behalf by order of the Minister.]

F46

C36

Annotations

Amendments:

Inserted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 7(4), commenced on enactment.

Moaodifications (not altering text):

Enforcement of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 4,
commenced on enactment.

Prohibition by Circuit Court of unauthorised use of titles protected by Tourist Traffic Acts, 1939
to 1983.

4.—(1) Where a person is acting in contravention of section 33, 34, 35, 36, 37, 37A, 378, 37C or
37D of the Principal Act (as amended), the Court may, on the application of the Board, by order
prohibit the continuance of the contravention.
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Editorial Notes:

E43 The side-note is taken from the amending section in the absence of one included in the amendment.

Exemptions. 38.—(1) Where the Board is satisfied that any premises are carried on by a charitable
organisation, the Board, if in its absolute discretion it so thinks fit, may by order
declare that any one of the four preceding sections shall not apply in respect of such
premises and, so long as such order remains in force, such section shall not apply in
respect of such premises.

(2) The Board may by order revoke any order made under the immediately preceding
sub-section of this section.

Grades. 39.—(1) The Board may from time to time grade in such manner as it thinks proper
the premises registered in any register.

(2) Where the premises registered in any register have been graded under this
section, the Board may at any time, if it so thinks proper, withdraw the grade then
allotted to any of such premises and allot a different grade thereto.

(3) Where the premises registered in any register have been graded under this
section, it shall not be lawful for the registered proprietor of any of such premises
to describe or hold out such premises as being of a grade other than that for the time
being allotted thereto.

(4) If the registered proprietor of any registered premises acts in contravention of
the immediately preceding sub-section of this section, he shall be guilty of an offence
under this section and shall be liable on summary conviction thereof to F47]a fine
not exceeding £500.]

Annotations

Amendments:

F47 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 11, commenced on
enactment.

Modifications (not altering text):

Cc37 Transfer of certain Board functions under subss. (1) and (2) enabled (28.05.2003, establishment
day) by National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-{5) and sch. 2, subject
to transitional provision in s. 38, effectively commenced by Establishment Day Order S.I. No. 204
of 2003, and subject to the excfusion in subs. (1) of the words: “in such manner as it thinks proper”,
and in subs. (2) of the words: “if it so thinks proper”. Sch. 2 refers to functions performable by
contractor.

Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Editorial Notes:

E44 Previous affecting provision: subss. (1) and (2) modified by Board’s power to contract out certain
functions (5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 an r-rcﬂ;-‘-g::zjy-eﬁg_gl 2_&4}5;5%23,; ih B A%_A .
by National Tourism Development Authority Act 2003 (10/2003), - 5 arﬁ‘sﬁ.?i,‘ IiNe. %0 g e b
2003. |
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40.—(1) Where the registered proprietor of registered premises dies, the following
provisions shall have effect, that is to say:—

(a) the death of the said registered proprietor shall not of itself terminate the
registration of such premises;

(b) the personal representative of the said deceased registered proprietor or,
with the assent of such personal representative, any other person shall be
entitled, on application in the prescribed form and manner to the Board, to
be registered as the registered proprietor of the said premises;

(¢} from the death of the said deceased registered proprietor until the registration
of another person as registered proprietor of the said premises, the person
actually carrying on the said premises shall be deemed to be the registered
proprietor thereof for the purposes of so much of this Act as relates to things
to be done on the said premises or in the course of carrying them on as
aforesaid.

(2) Where the registered proprietor (in this sub-section referred to as the transferor)
of registered premises transfers, on sale or otherwise, the said premises and the
business carried on therein to another person (in this sub-section referred to as the
transferee), the following provisions shall have effect, that is to say:—

(@) the transferee shall be entitled, on application in the prescribed form and
manner to the Board and on satisfying the Board that he has become the
proprietor of the said premises, to be registered as the registered proprietor
of the said premises;

(b) the transferee shall, on being registered as aforesaid, be entitled to the benefit
of any application to the Board made by the transferor in relation to the said
premises and then pending and shall be entitled to prosecute such application
as if it had been made by him;

(¢} until the transferee is registered as aforesaid, the transferor shall,
notwithstanding the said transfer, continue to be for all the purposes of this
Act the registered proprietor of the said premises.

(3) The immediately preceding sub-section of this section shall apply in every case
where areceiver or manager appointed by a court or a mortgagee goes into possession
of registered premises in like manner as if such premises had been transferred by the
registered proprietor thereof to such receiver, manager or mortgagee (as the case
may be).

38

Annotations

Modifications (not altering text):

Transfer of certain Board functions under subss. (1){b) and (2)(a) and (b) enabled (28.05.2003,
establishment day) by National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-(5)
and sch. 2, subject to transitional provision in s. 38, effectively commenced by Establishment Day
Order S.I. No. 204 of 2003. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred

to as a “contractor”) for the performance by that person of the functions of the Authority under

the provisions specified in Schedule 2. I
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Editorial Notes:

E45 Previous affecting provision: subss. (1)(b) and (2)(a) and (b) modified by Board’s power to contract
out certain functions (5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed
(28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.1
No. 205 of 2003.

Inspection. 41.—(1) FA8[A registration officer] shall be entitled at all reasonable times (subject
to the production by himif so required of his appointmentin writing as F48[registration
officer]) to enter and inspect any registered premises or any premises in respect of
which an application for registration has been made, and to require the registered
proprietor or the applicant for registration (as the case may be) or any person
employedinsuch premises to furnish to such F48[registration officer] such information
in relation to such premises as may be reasonably necessary for the purposes of the
administration of this Act.

(2) Every person who—

(@) obstructs or impedes F48[a registration officer] in the exercise of any of the
powers conferred by this section, or

(b) fails or refuses to give to F48[a registration officer] on demand any information
which F48[such registration officer] is entitled to demand under this section,
or

(c) wilfully gives to F48]a registration officer] information which is false or
misleading in a material particular,

shall be guilty of an offence under this section and shall be liable on summary
conviction thereof to F49][a fine not exceeding £50.]

F50[(3) In this section ‘registration officer’ means—

{a) an officer of the Board appointed in writing by the Board, or

(b) an employee of a contractor appointed in writing by the contractor,
to be a registration officer for the purposes of this section.

(4) A registration officer who is an employee of a contractor shall cease to be a
registration officer upon the termination of any contract made between the Board
and the contractor who employs the employee.

(5) The Board may, where it considers a registration officer who is an employee of

a contractor is not performing the functions of a registration officer in a satisfactory
manner, revoke the appointment of the officer.]

r Annotations

Amendments:

F48 Substituted (17.12.1957) by Tourist Traffic Act 1957 (27/1957), 5. 10(3)(a) and (b), commenced on
enactment.

F49 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 12, commenced on
enactment,

F50 Substituted and inserted (5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 5,_59:_rmn,eaced—eff"-““"K"_“
enactment. r—]C |
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E46

Editorial Notes:

Previous affecting provision: subs. (3) substituted (17.12.1957) by Tourist Traffic Act 1957 (27/1957),
s. 10(3){c); in turn substituted as per F-note above.

Evidence of the

contents of
registers.

F51[42.—(1) Every register shall be—
{a) deemed to be in the proper custody when in the custody of—

(i) the Board or any officer of the Board authorised in that behalf by the
Board, or

(ii) a contractor or any employee of the contractor authorised in that behalf
by the contractor, and

(b) admissible in evidence without further proof on production from the proper
custody.

(2) Prima facie evidence of any entry in any register may be given in any court or
in any legal proceedings by the production of a copy of such entry purporting to be
certified to be a true copy by an officer of the Board authorised in that behalf by the
Board or an employee of a contractor authorised in that behalf by the contractor and
it shall not be necessary to prove the signature of such officer or employee or that
he was in fact such officer or employee or was in fact so authorised.

(3) A certificate, purporting to be signed by an officer of the Board authorised in
that behalf by the Board or an employee of a contractor authorised in that behalf by
the contractor that any premises specified in such certificate are not entered in the
register specified in such certificate shall be sufficient evidence until the contrary is
shown of the matters so certified, and it shall not be necessary to prove the signature
of such officer or employee, or that he was in fact such officer or employee, or was
in fact so authorised.]

F52[(4) Any person may—

(a) inspect any register on payment of such fee for each inspection as shall be
prescribed;

(b) obtain a copy, certified in manner hereinbefore mentioned to be a true copy,
of any entry in any register on payment of such fee, for each folio of 72 words
of the copy, as shall be prescribed;

(c) obtain such certificate as is hereinbefore mentioned that any specified premises
are not registered in a specified register on payment of such fee for each
certificate as shall be prescribed.]

F51

F52

E47

Annotations

Amendments:
Substituted (5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 6, commenced on enactment.

Substituted(15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 5{2)(b), commenced on enactment.

Editorial Notes:

Previous affecting provision: subs. (3) substituted (15.11.1983) by Tourist Traffic Act 1983 (§_l_;:_1&83-}-,-- il

s. 5{(2)(a), commenced on enactment; in turn substituted as per F-not P
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Display of 43.—(1) The Board may require the registered proprietor of registered premises to
charges. display in such places in the said premises as it thinks proper such and so many lists

in easily legible form as it thinks proper of the charges for the time being current in
respect of rooms, meals, or other services provided in the said premises.

(2) If the registered proprietor of registered premises fails to comply with a
requirement under this section, he shall be guilty of an offence under this section
and shall be liable on summary conviction thereof to F53[a fine not exceeding £100
together with, in the case of a continuing offence, a further fine (not exceeding £100
in all) not exceeding £10 for every day during which the offence is continued.]

Annotations

Amendments:

F53 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 13, commenced on
enactment.
Editorial Notes:

E48 Previous affecting provision: subs. (1) modified by Board’s power to contract out certain functions
(5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed (28.05.2003) by
National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.I. No. 205 of 2003.

External signs. 44.—(1) The Board may supply to the registered proprietor of registered premises
a sign suitable for display on the outside of such premises and thereupon such
registered proprietor shall keep such sign displayed in a prominent position outside
and at or near the principal entrance to such premises.

(2) If the registered proprietor of registered premises to whom a sign has been
supplied by the Board under this section fails to keep such sign displayed in a
prominent position outside and at or near the principal entrance to such premises,
such registered proprietor shall be guilty of an offence under this sub-section and
shall be liable on summary conviction thereof to F54[a fine not exceeding £100.]

(3) Save with the consent in writing of the Board, it shall not be lawful for the
registered proprietor of registered premises to display outside such premises any
sign indicating the standard of such premises other than a sign supplied under this
section by the Board

(4) If any person acts in contravention of the immediately preceding sub-section of
this section, he shall be guilty of an offence under this sub-section and shall be liable
on summary conviction thereof to F55[a fine not exceeding £100.]

(5) A sign supplied under this section may be in such form and contain such
information in regard to the premises to which it relates as the Board thinks proper.

Annotations

Amendments:

F54 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 14, commenced on
enactment.

F55 Substituted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 3 item 15, commenced on
enactment.
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Modifications (not altering text L.DG-

Transfer of certain Board functio éﬁﬁfer—wb&g A3 and(S)enabled28:05:2003, establishment
day) by National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-{5) and sch. 2, subject
to transitional provision in s. 38, effectively commenced by Establishment Day Order S.I. No. 204
of 2003. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.

12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Editorial Notes:

Previous affecting provision: subss. (1), (3) and (5) modified by Board’s power to contract out
certain functions (5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed
(28.05.2003) by National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.1.
No. 205 of 2003.

Annual list of
registered
premises,

F56
F57
F58

F59

C40

45.—(1) The Board shall publish or cause to be published at least once in every year
a list of registered premises arranged so as to show separately premises registered
in the register of hotels, premises registered in the register of guest houses, premises
registered in the register of holiday hostels, premises registered in the register of
youth hostels, F56[premises registered in the register of caravan sites and camping
sites,] F57[premises registered in the register of approved holiday cottages,]
F58[premisesregisteredintheregisterof holidayapartments,] F59[premises registered
in the register of motor hotels] and premises registered in the register of holiday
camps.

(2) Notwithstanding anything contained in the immediately preceding sub-section,
where the registered proprietor of any registered premises requests the Board to
omit such premises from the list under this section in respect of any year, the Board
may omit such premises from the said list if, having regard to all the circumstances
of the case, it so thinks proper.

(3) A list under this section may include in respect of any premises mentioned in
such list such information as the Board thinks proper in relation to the standard of
such premises, the charges made therein, and any other matter of interest to tourists.

Annotations

Amendments:

Inserted (8.02.1966) by Tourist Traffic Act 1966 (3/1966), s. 2(1)(f), commenced on enactment.
Inserted (5.08.1970) by Tourist Traffic Act 1970 (16/1970), s. 6{e), commenced on enactment.
Inserted (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 7(3), commenced on enactment.

Inserted (17.12.1957) by Tourist Traffic Act 1957 (27/1957), s. 5{1){iv), commenced on enactment.

Modifications (not altering text):

Transfer of certain Board functions under section enabled (28.05.2003, establishment day) by
National Tourism Development Authority Act 2003 (10/2003), s. 12(1)-(5) and sch. 2, subject to
transitional provision in s. 38, effectively commenced by Establishment Day Order S.I. No. 204 of
2003. Sch. 2 refers to functions performable by contractor.

Agreements for performance of functions of Authority by persons other than Authority.
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12.—(1) The Authority may enter into an agreement with another person (in this section referred
to as a “contractor”) for the performance by that person of the functions of the Authority under
the provisions specified in Schedule 2.

Editorial Notes:

Previous affecting provision: section modified by Board’s power to contract out certain functions
(5.07.1995) by Tourist Traffic Act 1995 (13/1995), s. 2 and sch; s. 2 repealed (28.05.2003) by
National Tourism Development Authority Act 2003 (10/2003), s. 5 and sch. 1, S.I. No. 205 of 2003.

Service of
notices.

Offences.

46.—(1) Where a notice is required by this Part of this Act to be served on any
applicant for registration or renewal of registration, the notice shall be served in one
of the following ways, that is to say: —

(a) by delivering the notice to the applicant,

(b) by delivering the notice to any person, of no less than sixteen years of age,
who is in the employment of the applicant, and

(¢) by sending the notice by post in a prepaid letter addressed, in the case of an
applicant for registration, at the address where he carries on business or at
his last known place of abode or, in the case of an applicant for renewal of
registration, at the premises in respect of which his application is made.

{2) For the purposes of this section a body corporate registered within the State
under the Companies Acts, 1908 to 1924, shall be deemed to carry on business at its
registered office, and every other body corporate and every unincorporated body
shall be deemed to carry on business at its principal office or place of business within
the State.

47.—(1) Any offence under any section of this Part of this Act may be prosecuted
by, or at the suit of, the Board as prosecutor.

(2} Where an offence under any section of this Act was committed by a body
corporate and is proved to have been so committed with the consent or approval of,
or to have been facilitated by any neglect on the part of, any director, manager,
secretary, or other officer of such body corporate, such director, manager, secretary,
or other officer shall also be deemed to be guilty of such offence and shall be liable
to be proceeded against and punished accordingly.

C41

Annotations

Modifications (not altering text):

Application of section extended (15.11.1983) by Tourist Traffic Act 1983 (31/1983), s. 8(2),
commenced on enactment.

Display of certain information.

8.— (1) A registered proprietor shall display in the interior of the registered premises in respect
of which he is the registered proprietor such information as may be required in writing from time
to time by the Board to be so displayed, and such display shall be made in the manner or place so
required.

(2) A registered proprietor who does not comply with a requirement under this section shall be
guilfty of an offence, and shall be liable on summary conviction to a fine not exceeding £100, and
section 47 of the Principal Act shall apply to such offence as if it were an offence under Part Il of
that Act.
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(3) In this section “registered proprietor” and “registered premises” have the same meanings
as in Part Ill of the Principal Act.

Areas to which
this Part of this
Act applies.

Conferring of
powers on the
Board in respect
of areas to which
this Part of this
Act applies.

Amendment and
revocation of
orders under this
Part of this Act.

PART IV.

EsTABLISHMENT OF SPECIAL AREAS.

48.—The Minister may by order, if he so thinks proper on the application of the
Board, declare that any area shall be an area to which this Part of this Act applies.

49.—(1) Whenever the Minister by order declares that an area shall be an area to
which this Part of this Act applies, he may from time to time, if he so thinks proper
on the application of the Board, by order do all or any of the following things, that is
to say:—

{(a) authorise the Board to keep, in respect of such area, such registers as the
Minister shall think proper and shali specify in such order of all or any of the
following, that is to say:—

(i) boarding houses and other forms of residential accommodation,
(ii) camping sites,
(iii) restaurants, cafés, and similar establishments,

(iv) cinemas, theatres, sports grounds, band promenades, premises in which
games or entertainment are provided for the public, and similar places of
public entertainment, and )

(v) local transport services;

(b) apply in relation to any register so authorised to be kept by the Board such of
the provisions of Part il of this Act as he thinks proper and so apply such
provisions either with or without modification;

(¢) confer on the Board such powers as he thinks proper for the preservation of
the amenities of such area;

(d) confer on the Board such powers as he thinks proper in relation to the provision
and control (including licensing) of guides, beach guards, and attendants at
parking places in such area;

(e) make such provisions (including provisions creating offences and providing
forthe prosecution and punishmentof offenders) ancillary to or consequential
upon the keeping of any register so authorised to be kept by the Board or
the exercise of .any power so conferred on the Board.

(2) Whenever the Minister confers by order under this section powers on the Board
for the preservation of the amenities of an area to which this Part of this Act applies
and the said area or any part thereof is or is part of the area to which a planning
scheme under the Town and Regional Planning Act, 1934 (No. 22 of 1934) relates, the
Minister shall have regard to the provisions of such planning scheme.

50.—The Minister may by order amend or revoke any order (including an order
under this section) made by him under this Part of this Act.

IR
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Pr.IVS.51 [No. 24.] Tourist Traffic Act 1939 [1939.]

Laying of orders 51.—Every order under this Part of this Act shall be laid before each House of the
under this Part of Qireachtas as soon as may be after it is made, and if a resolution annulling such order

}_Ihgzsﬁ‘::;e{g;e is passed by either such House within the next subsequent twenty-one days on which

Oireachtas. such House has sat after such order is laid before it, such order shall be annulled
accordingly, but without prejudice to the validity of anything previousiy done under
such order.

PART V.

AMENDMENT OF THE TourisT Trafric (DeveopmenT) AcT, 1931

Amendment of 52.—(1) Section 3 of the Tourist Traffic (Development) Act, 1931 (No. 15 of 1931},

the Tourist Traffic shall be construed and have effect as if—
(Development)

Ak L0 (i) for the purposes of the application of sub-section (3) thereof to a council

of a county borough, the reference in paragraph (g) of the said sub-section
(3) to a rate of one penny in the pound on the rateable value of such
county borough were a reference to a rate of threepence in the pound on
the said rateable value, and

(ii) the reference in sub-section (8) thereof to the Minister were a reference
to the Irish Tourist Board.

(2) The Minister may, on the application of any statutory body, by order declare
that such body shall be a local authority for the purposes of the Tourist Traffic
{Development) Act, 1931, and thereupon such body shall be a local authority for the
purposes of the said Act and the said Act shali apply and have effect accordingly.

]

Annotations

Editorial Notes:

E51 Tourist Traffic (Development) Act 1931 repealed with savings by Local Government Act 1994
(8/1994), s. 4 and sch. 1, not commenced as of date of revision.
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REGISTRATION AND RENEWAL OF REGISTRATION
REGULATIONS FOR GUEST HOUSES 2003

Féilte Ireland in accordance with the powers conferred on it by the Tourist Traffic Acts
1939 to 2003 hereby with the consent of the Minister for Arts, Sport and Tourism revokes
the Registration and Renewal of Registration Regulations for Guest houses 1986 and
makes the following regulations:

PART 1
| CITATION

1.1 These Regulations may be cited as the Guest house Registration and Renewal of
Registration Regulations, 2003.

1.2 “The 1986 Regulations "means the Guest house Registration and renewal of
Registration Regulations 1986.

2. COMMENCEMENT

(i) These Regulations shall come into operation on the 1% day of May 2003 (“the
Commencement Date”).

3. INTERPRETATION

(i) “The Board” means Failte Ireland and its successors and assigns.

(i) “The Contractor” means the contractor appointed by the Board from time to time
to carry out inspection and grading of guest houses.

(iii) Where a particular quality or standard is laid down in these regulations in respect
of physical or other aspects of a premises, and no objective quality or standard is
specified, the quality or standard in question is one determined in the discretion of
the Board

PART Il
4. THE PREMISES

The premises shall be constructed or adapted, furnished and equipped for
guesthouse purposes.

4.1 The premises shall comprise one building or buildings which are on one site and
which are linked by well-lit walkways which said buildings shall share common
access and egress and the premises shall contain such amounts as determined
hereunder of main and secondary entrances, exits, reception areas, dining areas,
kitchen and service areas, lounge areas, cloakroom facilities, bathrooms and
toilets, guest bedrooms, staff accommodation, storage areas, together with
sufficient corridors and stairways to ensure proper circulation of air, proper
movement of people and proper access to the various units.
Note: this regulation 4.1 is a new structural requirement. An exemp#ighl gy He avditablte i AL A
accordance with Regulation 21 below.
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4.2 The premlses shall be of substantial and durable construction, structurally safe and in good
repair throughout.

4.3 The premises, including the exterior and interior, outdoor areas, grounds and car
parking areas shall be kept clean and well maintained throughout. Car parks,
where provided, to be well lighted and have proper directional signage.

4.4 Floors, walls and ceilings throughout the premises shall be of suitable type and
design to maintain the highest standards of hygiene.

4.5 The premises shaill be used primarily for the lodging or sléeping of travellers
presenting themselves with or without prior arrangement and for the provision and
service to such travellers, at reasonable hours, of breakfast.

4.6 The premises shall contain effective means of natural lighting and ventilation.

4.7 Sufficient general internal and external lighting shall be provided in all areas and
in addition a suitable intensity of local lighting for eating, reading, writing and
toilet purposes.

4.8 The premises shall have in the public rooms and bedrooms a means of space
heating capable of maintaining at all times a room temperature of 18.5 centigrade.

4.9 The premises shall have a telephone installation connected with an external
telephone system in bedrooms and public areas for use by guests.

4.10 Facilities shall be provided for the storage of cleaning materials for each of the
various units of the premises and for the storage and airing of necessary stocks
including bed linen and blankets.

4.11 Where a banqueting area is constructed on the premises after the Commencement
Date, the dining area in the said banqueting facility shall have:

(a) a floor to ceiling height of not less than 2.5 metres, and

(b) at least one window to provide natural light and ventilation.
Alternatively a climatically controlled air circulation system or a mechanical
system of ventilation.

(c) Furniture, fittings and equipment of good quality and condition.

(d) Adequate toilet facilities for the patron capacity of the banqueting area
which shall be well ventilated by natural or mechanical means, be properly
supervised and kept in a clean and hygienic condition.

4.12  Where a discotheque or similar area is constructed on the premises following the
Commencement Date, it shall have:

(a) its own entrance and exits.

(b) adequate insulation to ensure that the noise transmitted therefrom
does not interfere with the comfort of other guests within the guest house

Py

e

(c)  furniture, fittings and equipment of good qualityfand ggﬂ;d@gﬂn sD FLEANALA
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5.1

5.2

5.3

5.4

5,9

6.1

6.2

(d) Adequate toilet facilities for the patron capacity of the discotheque or
similar area which shall be well ventilated by natural or mechanical means,
be properly supervised and kept in a clean and hygienic condition.

ENTRANCE AND EXITS

The entrance and exits shall be of sufficient size to cater adequately for the overall
resident capacity of the premises.

The premises shall contain a guest entrance.

The premises shall contain a service entrance, separate from the guest entrance,
and suitably located for the reception of goods necessary for the operation of the
premises.

The entrance hall shall:

a) be of sufficient size to cater adequately for the volume of traffic normally
using the premises, and

b) be suitably located, laid out and contain furnishings, fittings and equipment
of good quality and in good condition.

c) be suitably located, laid out and equipped for the proper reception and
control of arriving and departing guests.

In the case of premises which apply for initial registration after the
Commencement Date but subject to the exemption arrangements below in
regulation 21 the following must be provided:

Access for persons with mobility difficulties, including wheelchair users, to the
entrance hall, reception, bedrooms and public areas, including bathroom and toilet
facilities in accordance with the Building Regulations 2000 Technical Guidance
Document M (as the same may subsequently be amended or modified)

In the case of premises registered before the Commencement Date and subject to
the exemption arrangements below in Regulation 21 the foregoing shall be
provided where feasible and reasonable

Note: this regulation 5.5 is a new structural requirement. An exemption may be
available in accordance with Regulation 21 below.

DINING AREA

The dining area shall have:
a) a floor to ceiling height of not less than 2.4 metres, and

b) at least one window to provide natural light and ventilation. Alternatively,
a climatic controlled air circulation or mechanical system of ventilation.

——— T

The dining area shall contain seating furniture, fittingsI and
quality and condition. High chairs (or suitably adapted chai%?qshau be available
for children. i
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6.3

6.4

6.5

7.1

7.2

7.3

7.4

8.1

8.2

8.3

8.4

Tables and seating shall be of adequate size to enable the diners to dine in
comfort and be capable of easy and flexible arrangement and permit diners and
staff to circulate easily in the dining area.

Cutlery, condiments, ash trays, tablecloths, table mats, trays, service trolleys and
other necessary table appointments shall be of good quality and in good condition.
Napkins (linen, cloth or good quality paper) shall be provided.

Crockery shall be adequate to serve the maximum number of diners capable of
being seated in the dining area, be in good condition, of good quality and of
uniform design.

KITCHEN AND SERVICE AREAS

The kitchen area shall comply with the requirements of the Food Hygiene
Regulations 1950-1989 And the EC (Hygiene of Foodstuffs) Regulations 2000 (as
may be subsequently amended or modified).

The kitchen shall have direct access to the dining area. Service access to the
dining area shall not be through a public area that is normally used by guests as a
lounge area and/or a main passageway.

There shall be easy access by means of internal or enclosed corridors and
stairways from the kitchen and service areas of the guest house to the public
rooms and the bedroom units.

The Board or its Contractor may grant exemption on such terms as it thinks fit,
from the provisions of Regulations 7.2 and 7.3 where it is of the opinion that due

to structural limitations in buildings of architectural or historic importance, full
compliance therewith could not reasonably be achieved.

LOUNGES

Lounge space shall be provided in common rooms.

Lounge space of not less than 20 square metres in a communal area shall be
provided.

Note: This regulation 8.2 is a new structural requirement. An exemption may be
available in accordance with Regulation 21 below.

Each lounge shall have:
a) a floor to ceiling height of not less than 2.4 metres, and

b) at least one window to provide natural light and ventilation. Alternatively,
climatic controlled air circulation or mechanical system of ventilation.

Lounge space shall contain furniture, fittings and equipment of good quality and
condition. These should be capable of easy and flexible arrangements to cater for
individuals and various groups. Such furniture fittings and equipment shall

nelue: AN BORD FLEnivmen
a) upholstered chairs, armchairs, sofas or settees;
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b) carpet and/or rugs unless floor surface is of special desigh or treatment,
acceptable to the Board or its contractors.

9 TOILETS

9.1 The following provisions shall only apply in the case of premises:
a where the resident guest accommodation exceeds 30 persons;

b where the premises contains a bar or space set aside for the consumption
of intoxicating liquor.

c where the premises contains a public restaurant.

9.2 Toilets for resident and casual patrons shall be provided separately for men and
women and shall be located adjacent to, or easily accessible from, the entrance
hall and the public rooms.

9.3  Toilets shall contain WC units (in separate compartments) and wash-hand basins
of approved manufacture fixed complete with all plumbing for the continuous
supply of hot and cold water and the disposal of waste.

9.4  The number and type of sanitary fittings installed shall be calculated in relation to
the resident guest capacity of the premises, and including the guest capacity of
the registered annexe) as follows:

MEN
Up to 20 persons 1 WC 1 Urinal 1 EESHL o
20-50 persons 1 WC 2 Urinal 1 shﬂ;ngpgb@:a )
50-100 persons 2 WC 2 Urinal 2 Wash-hand Bazs.lrif’ PLEANALA
WOMEN

01 APR 2021
Up to 20 persons 2 WC 1 Wash-hand Basimg
20-50 persons 3 WC 2 Wash-hand B:ﬁ. 5 ATED\ FROM
50-100 persons 5 WC 3 Wash-hand B iIB 4 —_—

P-

An exemption from the particular requirements of regulatlo n 9.3 tay be may be-granted-m——-
in the particular circumstances of a given case at the discretion of the Board.

9.5 Cloakrooms and toilets shall have an effective system of natural or mechanical
ventilation and shall be equipped with usual accessories (e.g. mirrors, towel rails,
clothes hooks, etc.) and a clean and ample supply of toilet requisites (e.g. towels,
soaps, toilet paper, sanitary disposal bins, etc.)

10 GUEST BEDROOMS

10.1 There shall be a minimum of seven guest bedrooms with private bathrooms
ensuite and no more than 30 guest bedrooms with private bathrooms, all of which
shall have separate access to the bedroom corridor.

Note: This regulation 10.1 contains a new structural requirement. An exemption
may be available in accordance with Regulation 21 below.






10.2  Regulation 10.1 will not apply to any application for Renewal of Registration of a
premises which was first registered prior to the Commencement Date of these
Regulations and whose registration was not cancelled by the Board under the
provisions set out in the Tourist Traffic Acts 1939 - 1998,

10.3 Bedrooms, the toilets and bathrooms serving them, and the corridors off which
they shall open shall be ‘out of view’ from the public areas and separated from
each other by walls or partitions, floors and ceilings and having an acoustic
attenuation of 50 dB.

Note: Regulation 10.3 contains a new structural requirement. An exemption may
be available in accordance with Regulation 21 below.

10.4 Each bedroom shall have:

a) a floor area for single bedrooms of not less than 9.00 square metres;
exclusive of private bathroom and lobby area.

b) a floor area for double/twin bedrooms of not less than 15.00 square
metres; exclusive of private bathroom and lobby area.

c) a floor area for double and single or triple bedrooms of not less than 20
square metres exclusive of private bathroom and lobby area.

d) a floor to ceiling height of not less than 2.4 metres. An exemption may be
granted in the case of historic buildings.

e) at least one external window with clear glass, to provide natural light and
ventilation. The position of the window should be such that at least one
third of the glass area is below a level of 1.6m from the floor. Windows to
be fitted with child proof locking system.

f) a double locking device from within and a single locking device from
without on the door(s) opening off the bedroom corridor. Room keys should
be provided to guests. Proprietor should have master key or duplicate to all
rooms in order to service rooms and for emergencies.

Note: Regulation 10.4 contains new structural requirements. Exemptions may be
available in accordance with Regulation 21 below.

10.5 Each bedroom shall contain furniture, fittings and equipment of good standard,
quality and in good condition, for sleeping and toilet purposes and for the storage,
including hanging, of wearing apparel. Such furniture, fittings and equipment shall

include:
a) bed(s) complete with interior sprung mattress(es) or suitable equivalent;
b) a supply of linen, blankets, pillows and counterpane, mattress and pillow

protectors; pillows of a non-allergic filling should be available to guests.
Duvets with suitable cover/sheets are acceptable;
c) loose or built-in unit(s) comprising bedside table/lqckerﬁgﬁqat@;@ﬁ@e?@@%i@%i_ﬂ
double bed, wardrobe, dressing table with mirror, and wer/shelf space.
Open plan clothes hanging space is acceptable if located in the lobby
section of the bedroom; !
-; 01 APR 201
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10.6

10.7

10.8

10.9

10.10

d) bedside lights minimum 60 watt (one on either side| of a doubleUb1ed‘§33|$a?r[1)21

lights minimum 120 watt or CFL equivalent; LTR DATED FROM

AN BORD PLEANALA

e) a chair per person with a minimum of two chairs pe"‘tg’\(ﬁime-rcomﬁ'crg'gage———*—

racks non flammable waste baskets, ashtray(s) wheré8faking is permitted ...

and clothes hangers:

f) carpet or rugs with non-slip backing if floor is of special treatment or
design;

g) window curtains or black out blinds to ensure privacy and exclusion of
light;

h) good quality towels must be provided per person per day, minimum size

hand 0.40x0.8m, bath 0.6x1.22m;

i) printed advice for means of summoning assistance at night. This notice
must be in all bedrooms in addition to fire instruction notices and should be
in foreign language versions (French and German at minimum) together
with English and/or Irish as appropriate

1) each room to have a telephone connected to an external telephone system.
Bunk beds are not acceptable.

Each bedroom must be specifically identified by name or number on the bedroom
door concerned.

Approved prices must be displayed in a prominent position in all standard
bedrooms using the certificate provided by the Board or the authorised Contractor.
This requirement shall not apply to superior level accommodation within the
premises such as suites or semi-suites.

Access to bedrooms is not acceptable through public sitting rooms, dining rooms
or kitchen save where any of the latter form part of the same individual lettable
suite in which the bedrooms is/are located.

Each private bathroom attached to a bedroom shall have a minimum floor area of
3.5 square metres and 3 square metres where the facility includes a shower unit
only rather than a bath and shall contain a bath and/or shower, wash-hand basin
and WC of good quality and condition complete with all plumbing for the supply of
hot and cold water and the disposal of waste.

a) a bath or thermostatically controlled shower of good quality and in good
condition which shall be fixed complete with all plumbing for the continuous
supply of hot and cold water and the disposal of waste.

b) a toilet and a wash-hand basin of good quality and in good condition which
shall be fixed complete with all plumbing for the continuous supply of hot
and cold water and the disposal of waste.

C) bathrooms shall have an effective system of natural or mechanical
ventilation and shall be equipped with shelf, mirror, towel rails, clothes
hooks, a sanitary disposal bin, bath mat and a clean and ample supply of
toilet requisites, including towels, soap and toilet paper.

d) bathroom shall have a mirror fixed to the wall over the washbasin and shall






have a vanity light.

e) an electric shaver point within easy reach of a suitably lit mirror to be
provided with power point(s) for other electrical appliances.

Note: This regulation 10.9 contains new structural requirements. Exemptions
may be available in accordance with Regulation 21 below.

THE FOLLOWING REGULATION 11 APPLIES ONLY TO PREMISES
REGISTERED PRIOR TO THE COMMENCEMENT DATE OF THE 1986
REGULATIONS

11

11.1

11.2

11.3

11.4

11.5

11.6

BATHROOMS AND TOILETS

To serve bedrooms which do not have private bathrooms attached, each premises
shall contain in separate compartments:

a) One bathroom for the first fifteen persons or portion thereof.
b) Two toilets for the first 20 persons or portion thereof.
C) Thereafter one bathroom for every additional fifteen persons or portion

thereof and one toilet for every additional ten persons or portion thereof;

d) Up to 50% of the additional toilets may be provided in the bathroom
compartments;

e) Each floor of bedrooms shall have on, or adjacent to it without access
through the public areas, the proper ratio of bathrooms and toilets for the
guests accommodated thereon.

Each bathroom shall contain a bath (or shower, except in the case of the
bathroom serving the first fifteen persons) of good quality and in good condition
which shall be fixed complete with all plumbing for the continuous supply of hot
and cold water and the disposal of waste.

Each toilet shall contain a WC and a wash-hand basin of good quality and in good
condition which shall be fixed complete with all plumbing for the continuous supply
of hot and cold water and the disposal of waste.

A wash-hand basin fitted with mirror and facilities for holding toiletries and
complete with plumbing for the continuous supply of hot and cold water and
disposal of waste together with a clean and ample supply of towels and soap.

Bathrooms/shower rooms and toilets shall have an effective system of natural or
mechanical extraction, be properly heated and equipped with the following: shelf
for toiletries, mirror, towel rail, soap, clothes hooks, towelling or cotton bath mat,
towels, toilet brush and holder, lidded waste bin, toilet paper and holder. Showers
should be equipped with soap tray and grab handle.

Bathroom/toilets shall have a vanity light, and an electrig;_iJ:ﬁha-wﬂg_.pp.rﬁ:f_;l gLE ANALA
a
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12 ANNEXE ACCOMMODATION

This regulation 12 applies only to annexe accommodation which is constructed on
a premises after the Commencement Date

12.1  Annexe accommodation for visitors shall be provided in buildings on one site
(which site shall also contain the main guesthouse building). These buildings shall
comprise of guest bedrooms, with private bath facilities, storage facilities,
stairways and corridors, which accord with the requirements as laid down in the
preceding paragraphs.

12.2 Annexe accommodation shall be operated in conjunction with and under the
regular supervision and maintenance of the management and staff of the main
guesthouse building.

12.3 The above shall only apply when the premises fulfils 4.1 and 10.1 and are on the
same site as the registered premises.

13 STATUTORY REQUIREMENTS & SAFETY, ETC

13.1  The premises shall comply with and be operated in accordance with all statutory
requirements of local and other authorities in relation to planning, food, food
hygiene, water supply, sewage disposal, fire precautions and general safety and in
particular but without prejudice to the generality of the foregoing shall comply
with:

(i) Local Government (Sanitary Services) Act, 1948 (as may subsequently be
amended or modified)

(i) Food Hygiene Regulations, 1950-1989 (as may subsequently be amended
or modified)

(iii) Local Government (Planning and Development) Acts, 1963-2000 (as may
subsequently be amended or modified) and regulations made thereunder.

(iv) Building Control Act, 1990 (as may subsequently be amended or modified)
and regulations made thereunder.

(v) Fire Services Act, 1981 (as may subsequently be amended or modified)

(vi) EC (Hygiene of Foodstuffs) Regulations 2000 (as may subsequently be
amended or modified)

13.2  Where building work has been carried out on the premises since June 1992 which
effects a material alteration or material change of use of the premises (as more
particularly set out in the Building Reguiations) a local authority Fire Safety
Certificate and an architect’s or engineer’s certificate of compliance with the fire
safety provisions of the Building Regulations must be produced on initial
application for registration hereunder, and, where a material alteration or
material change of use occurs subsequently, must be returned with the renewal
form due by the next renewal date following the material alteration or material
change of use.

13.3  All premises must have adequate public liability insurance. If requested, a CORY.Ofummmmmms=
the current public liability insurance cover note myst=te forw @%gig@_m@%ALA ‘
contractor upon initial application and upon each renewall. N DY

ey
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13.4

14

14.1

14.2

14.3

14.4

15

15.1

Display of prices

The business shall be conducted in accordance with charges not exceeding those
specified in the scale of charges which have been duly furnished to the Board or
the Board’s appointed contractor in accordance with section 26(2)(d) of the
Tourist Traffic Act, 1939. The scale of maximum charges shall be displayed in a
prominent place in the reception area of the premises and bedrooms in accordance
with Section 43 of the said Act together with a copy of the current registration
certificate applicable to the premises

MANAGEMENT AND STAFF FACILITIES

The premises shall be under the regular supervision of a person, or persons,
trained or experienced in Hotel/Guest house Management and fully capable of
operating the premises to the standards set out in these Regulations.

The premises shall be staffed by persons adequate in number and trained to
maintain standards of service set out in these Regulations.

(a) Sleeping, dining, lounge, bathroom and toilet facilities shall be
provided as required for the staff employed in the premises having regard
to the nature of their duties (hours of work etc).

There shall be made available for guests and employees basic first aid equipment.
PART III
APPLICATION FOR REGISTRATION

Every application made under Section 26 of the Tourist Traffic Act, 1939, for
registration of any premises in the Board’s Register of Guest houses, shall be in
writing using the Initial Registration Application Form supplied by the Board or its
Contractor and shall, when filled in and completed by, or on behalf of the
applicant, for such registration, be sent by post to, or left at the principal office of
Failte Ireland, or the Board’s appointed Contractor and shall be accompanied by:

a) the application fee as prescribed by the Board

b) evidence that the premises is registered by the Health Board, in whose
functional area the premises is situated, under the Food Hygiene
Regulations 1950 to 1989 and the EC (Hygiene of Foodstuffs) Regulations
2000 (as the same may subsequently be amended or modified);

c) written evidence that the premises complies with Fire Services Act 1981
and/or Building Control Act 1990.

(i written evidence from the Fire Authority for the area where the
premises are situate that the said Fire Authority have no objection
to the registration of the premises as a guest house or from the
applicant’s architect/engineer that the premises-.substantially
complies with the Fire Services Act 1981 and/or the [BUiding Soptral /i s
Act 1990.

(i) copy of Fire Safety Certificate to be provided.

01 APR 2021
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16

16.1

16.2

17

17.1

18

d) evidence that the premises complies with the Local Government (Planning
and Development) Acts, 1963-2000. '

INITIAL REGISTRATION

Where the Board is satisfied that an application has been duly made in accordance
with Regulation 15 and that the premises in respect of which the said application
has been made is eligible for registration in the Board’s Register of Guest houses,
having regard to the standards and requirements set out in Part 11 of these
Regulations, the Board shall cause the premises to be registered in the said
Register on payment of the following:

a) for each visitor's bedroom entered in the Initial Registration Application
Form as containing one single bed, the fee as prescribed by the Board;

Where the opinion of the Board that the said premises is eligible for registration in
the Board’s Register of Guest houses is formed on or after the 1st day of
September in any one year, the registration fee to be paid shall be calculated at
one-third of the fee prescribed in 16.1 above.

APPLICATION FOR RENEWAL OF REGISTRATION

Every application made under Section 29 of the Tourist Traffic Act, 1939 for the
Renewal of Registration of any premises in the Board’s Register of Guest houses
shall be in writing, using the Renewal of Registration Form supplied by the Board
or its Contractor and shall, when filled in and completed by, or on behalf of the
applicant for the renewal of such registration, be sent by post, to or left at the
principal office of, Failte Ireland or the Board’s appointed Contractor, and shall be
accompanied by:

a) in respect of each visitor’s bedroom entered on the Renewal of Registration
Form the fee as prescribed by the Board.

b) evidence that the premises continues to be registered by the Health Board,
in whose functional area the premises is situated, under the Food Hygiene
Regulations 1950 to 1989 and the EC (Hygiene of Foodstuffs) Regulations
2000 (as may subsequently be amended or modified);

c) evidence that the premises continues to comply with the Local Government
(Planning and Development) Acts, 1963 to 2000;

d) particulars of any requirements of the Local Fire Authority made under the
Fire Services Act 1981, (No. 30 of 1981) and written evidence that these
requirements have been or are being complied with.

RENEWAL OF REGISTRATION

Where the Board is satisfied that an application has been made in accordance with
Regulation 17.1 and that the premises in respect of which such application has
been made is eligible for renewal of registration in the Board's Register of Guest
houses having regard to the standards and requirements set out in Part 11 of
these Regulations, the Board shall cause the registration of such premises to be
renewed in the said Register. pon i
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19  PRESCRIBED FEES g ROM_____ §
All references to prescribed bed fees in Regulati 48P d 17 of these i

Regulations relate to fees prescribed by the Board with the consent of the Minister .
for Arts, Sport and Tourism, under Sections 26(2) (as amended by Section 5(1) of

the Tourist Traffic Act, 1983), Section 27(2) and Section 29(2) of the Tourist
Traffic Act, 1939.

20 REVOCATION

The Registration and Renewal of Registration Regulations for Guest houses, 1986
are hereby revoked.

21 EXEMPTION ARRANGEMENTS
In this Regulation 21, the following expressions shall have the following meanings:
“"New Structural Requirements” means the new structural requirements contained

in these Regulations which include but are not limited to regulations 4.1, 5.5, 8.2,
10.1, 10.3, 10.4 and 10.10.

“Year of Registration” means 1% January to 31% December in every year as the
same may be adjusted from time to time by the Board.

21.1 Renewals of registration

21.1.1 These regulations shall apply to applications for renewal of registration
except that the New Structural Requirements shall not apply to any
application for renewal of registration in respect of a premises which was
registered under a set of regulations preceding these.

21.1.2 Failure to apply to renew - lapse of over 12 months - New Structural
Requirements apply.

The New Structural Requirements shall not apply where a premises which
has received its first registration under a set of regulations preceding these
fails to apply to renew its registration for a given Year of Registration but
subsequently applies to renew within 12 months after the final date for
submitting applications for the said given Year of Registration.
21.2 Initial Registrations
These regulations shall apply to initial registration applications save that:

21.2.1 Where, within 24 months prior to the Commencement Date a person has
either

(a) incurred not less than 15 per cent of the total cost of construction or
refurbishment-of a proposed guesthouse and/or

(b) the foundations of a premises having structural characteristics which would
comply with the 1986 Regulations have been laid,

12






and evidence of this has been provided in the form of a duly qualified auditor’s
certificate of expenditure or by such other evidence as the Board or its authorised
contractor may require,

and

(c) the applicant has on a date thereafter (which date shall not be more than
24 months after the Commencement Date hereof) sought initial guesthouse
registration for the said premises from the Board and the premises does
not comply with the New Structural Requirements in these regulations but
would comply with the corresponding provisions of the 1986 Regulations as
regards these structural requirements,

then, the corresponding provisions of the 1986 Regulations will apply as
regards these structural requirements only.

21.2.2  For the avoidance of doubt, where the registration of a premises has been
cancelled by the Board under the provisions set out in the Tourist Traffic
Acts, 1939 - 2003, these regulations shall apply to any subsequent
application for registration of the said premises.
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718 The Irish Reports [2013]

Benedict McGowan, Kieran Marshall, Padraig Brady,
Brian Kelly, Donal Phelan, David McCarthy, Jimmy
Lee, Camlin Electric Limited and Cavanty Electrical
Limited, Applicants v. The Labour Court, Ireland and
The Attorney General, Respondents and The Technical
Engineering and Electrical Union, The Association of
Electrical Contractors (Ireland), The Electrical Con-
tractors Association and The National Electrical Con-

tractors of Ireland, Notice Parties [2013] IESC 21, {S.C.

No. 310 of 2010]

Supreme Court 9th May, 2013

Constitution — Delegated legislation — Statute — Registered employment agreement —
Validity — Oireachtas — Exclusive function — Principles and policies test — Joint
Industrial Council — Labour Court — Regulation of remuneration and conditions of
employment — Whether sufficient principles and policies prescribed to govern
exercise of law making power — Whether impermissible delegation of law making
power — Industrial Relations Act 1946 (No. 26), ss. 27, 28 and 29 - Constitution of
Ireland 1937, Article 15.2.1°.

Courts — Jurisdiction — Supreme Court — Appellate court — Jurisdiction of Supreme
Court to consider issues argued in High Court but not decided.

Article 15.2.1° of the Constitution provides:-

“The sole and exclusive power of making laws for the State is hereby vested
in the Oireachtas: no other legislative authority has power to make laws for the
State.”

Part IIT of the Industrial Relations Act 1946 provided for the registering by the
Labour Court of an employment agreement, made between trade unions and employers
or at a meeting of a registered Joint Industrial Council, regulating remuneration and
conditions of employment in a particular sector. Once registered, the registered
employment agreement (“REA”) became incorporated into employment contracts in
the particular sector and was enforceable by criminal prosecution. It applied not just to
parties to the REA, but to every worker and employer in that sector.

Under s. 27(3) of the Act of 1946, the Labour Court was obliged to register an
REA if it was satisfied:~

“(a) that, in the case of an agreement to which there are two parties only, both
parties consent to its registration and, in the case of an agreement to which
there are more than two parties, there is substantial agreement amongst the
parties representing the interests of workers and employers, respectively, that
it should be registered,

LTRDATED ——

LDG-

ABP-







3LR. McGowan v. Labour Court 719
S.C.

(b) that the agreement is expressed to apply to all workers of a particular class,
type or group and their employers where the Court is satisfied that it is a nor-
mal and desirable practice or that it is expedient to have a separate agreement
for that class, type or group,

(c) that the parties to the agreement are substantially representative of such
workers and employers,

(d) that the agreement is not intended to restrict unduly employment generally or
the employment of workers of a particular class, type or group or to ensure or
protect the retention in use of inefficient or unduly costly machinery or meth-
ods of working,

(e) that the agreement provides that if a trade dispute occurs between workers to
whom the agreement relates and their employers a strike or lock-out shall not
take place until the dispute has been submitted for settlement by negotiation
in the manner specified in the agreement, and

(f) that the agreement is in a form suitable for registration.”

Section 28(1) of the Act of 1946 allowed any party to the REA to apply to the
Labour Court to vary it. Section 29(2) provided for the cancellation of the REA by the
Labour Court where it was “satisfied that there has been such substantial change in the
circumstances of the trade or business to which it relates since the registration of the
agreement that it is undesirable to maintain registration”.

Representatives of electricians employed in the construction sector applied to the
Labour Court to vary the REA that applied to their sector. The applicants, electrical
contractors, responded by applying to the Labour Court for the cancellation of the
REA. At the same time, a District Court prosecution was commenced against the eighth
applicant for breach of the REA. The applicants sought an adjournment of the Labour
Court proceedings to await the outcome of the prosecution. The Labour Court refused
the adjournment. The applicants sought leave to seek judicial review of the Labour
Court’s refusal to grant an adjournment. They were granted leave by the High Court, as
well as an interim injunction restraining the hearing of the matter by the Labour Court.
However, that injunction was subsequently lifted and the Labour Court heard the matter
and refused both the application of the employee representatives and the application of
the applicants.

Notwithstanding the hearing and determination of the matter in the Labour Court,
the judicial review progressed and was heard by the High Court (Hedigan I.), together
with a further judicial review action challenging the Labour Court’s refusal to cancel
the REA and a case stated from the District Court prosecution. The High Court
dismissed the applicants’ claims on all grounds (see [2010] IEHC 501, [2010] E.L.R.
277). In as much as the claim was a challenge to the validity of the REA on non-
constitutional grounds, the court held that it was out of time, having been commenced
well out of the time permitted to seek judicial review. In respect of the constitutional
challenge, the court held that it was also out of time, but in addition refused to rule on it
on the ground that it was undesirable that the constitutional challenge should proceed
alone in judicial review proceedings and that it ought to be determined in plenary
proceedings.

The applicants appealed to the Supreme Court. The parties agreed to narrow the
number of issues to two. The first was whether the Supreme Court was entitled to
determine the constitutional issue in circumstances where it was raised and argued in
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the High Court but not determined by that court. The second issue was the constitution-
al question itself, namely, whether Part III of the Act of 1946 contravened Article
15.2.1° of the Constitution by delegating the making, variation and cancellation of
registered employment agreements to the Labour Court and the parties to such
agreements.

Held by the Supreme Court (Denham C.J., Murray, Fennelly, O’Donnell and
Clarke I3.), in allowing the appeal and declaring Part IIT of the Act of 1946 to be invalid
having regard to Article 15.2.1° of the Constitution, 1, that Part IIT of the Act of 1946
provided for an unlimited grant of law making power in relation to employment terms,
made to bodies unidentifiable at the time of the passage of the legislation and without
intermediate review or direct statutory guidance in relation to the exercise of the power.
Such a far-reaching conferral of law making authority could only be valid if the process
of registration by the Labour Court pursuant to s. 27(3) of the Act of 1946 introduced
sufficient limitations that the exercise of the power amounted to merely giving effect to
principles and policies contained in the statute.

Pigs Marketing Board v. Donnelly (Dublin), Ltd. [1939] LR. 413 and Cityview

Press v. An Chomhairle Oilivina [1980] 1L.R. 381 followed. Burke v. Minister for

Labour [1979] LR. 354, Laurentiu v. Minister for Justice [1999] 4 LR. 26 and

John Grace Fried Chicken Ltd. v. Catering J.L.C. [2011] IEHC 277, [2011] 3 LR.

211 considered.

2. That registration by the Labour Court was mandatory subject only to compli-
ance with the requirements of s. 27(3) of the Act of 1946. Paragraphs (a), (b) and (f) of
that subsection were procedural and did not provide any principles or policies to guide
the exercise of the power of registration. Paragraph (c) did contain a condition, but did
not go to the substance of the REA and therefore did not set out any principle or policy
in respect of the content of same.

3. That, while s. 27(3)(d) of the Act of 1946 did impose certain limitations of sub-
stance upon the registration power, it was not sufficient to render the exercise of the
power compatible with the Constitution. In particular, there was no obligation on the
Labour Court or the parties to the REA to consider the interests of those who would be
bound by it but were not parties to it. Furthermore, there was no guidance or instruction
as to how the matters of representativity, restriction on employment, inefficiency and
costly methods of work were to be gauged.

4. That, while the REA would be binding on everybody in the sector, it might only
be varied under s. 28 of the Act of 1946 on the application of the original parties.
Furthermore, the Labour Court’s power to cancel the REA was exercisable only if it
considered that there had been “such substantial change in the circumstances of the
trade or business” that it was no longer desirable to maintain registration. This
highlighted, rather than cured, the absence of a similar power of variation.

5. That the Supreme Court could hear and determine an appeal on an issue which,
for whatever reason, the High Court had heard but not determined.

Dunnes Stores Ireland Company v. Ryan [2002] 2 LR. 60 and 4.4. v. Medical

Council [2003] 4 LR. 302 followed.
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Cases mentioned in this report:-

A.A. v. Medical Council [2003] 4 I.R. 302; [2004] 1 L.L.R.M. 372.

Burke v. Minister for Labour [1979] L.R. 354.

Cityview Press v. An Chomhairle Oiliuna [1980] L.R. 381.

Dunnes Stores Ireland Company v. Ryan [2002] 2 1.R. 60.

John Grace Fried Chicken Ltd. v. Catering JL.C. [2011] IEHC 277,
[2011713 I.R. 211; [2012] 1 L.LL.R.M. 392.

Laurentiu v. Minister for Justice [1999] 4 1.R. 26; [2000] 1 L.L.R.M. 1.

McGowan v. Labour Court [2010] IEHC 501, [2010] E.L.R. 277.

Pigs Marketing Board v. Donnelly (Dublin), Ltd. [1939] L.R. 413.

Appeal from the High Court

The facts have been summarised in the headnote and are more fully set
out in the judgment of the Supreme Court delivered by O’Donnell J., infra.

By notice of appeal dated the 17th August, 2010, the applicants ap-
pealed to the Supreme Court against the judgment and order of the High
Court (Hedigan J.), dated the 30th June and the 14th July, 2010, respective-
ly (see [2010] IEHC 501).

The appeal was heard by the Supreme Court (Denham C.J., Murray,
Fennelly, O’Donnell and Clarke JJ.) on the 18th December, 2012.

Nuala Butler S.C. (with her Helen Callanan) for the first, second, third,
fourth and ninth applicants.

Oisin Quinn S.C. (with him Eoin Carolan) for the respondents.

Cur. adv. vull.

In accordance with the provisions of Article 34.4.5° of the Constitu-
tion, the decision of the court was pronounced by a single member.

O’Donnell J. 9th May, 2013

[1] It is possible, although not without some difficulty, to detect in
these proceedings an important point of constitutional law concerning the
Industrial Relations Act 1946 (hereinafter the “Industrial Relations Act”,
the “Act” or the “Act of 1946™), albeit almost entirely obscured in a thicket
of procedural complication and confusion.
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[2] The appellants are, or at least are alleged to be, electrical contrac-
tors and, as such, affected by an employment agreement registered by the
Labour Court on the 24th September, 1990, pursuant to the provisions of
Part III of the Industria] Relations Act 1946 setting out certain terms and
conditions of employment of electricians within the construction sector.
The operation, effectiveness and validity of that Registered Employment
Agreement (hereafter “REA”) has been sought to be challenged in multiple
proceedings which have led, by a circuitous route, to this appeal.

[3] It is necessary to explain in some detail the legal operation of regis-
tered employment agreements in general, and indeed the wider operation of
the Industrial Relations Act 1946, before it is possible to commence the
analysis of the constitutional issue raised in these proceedings.

[4] The Act of 1946 contained two mechanisms under which a general
sectoral agreement made in respect of terms and conditions of employment
in a specified industry or sector of an industry may become legally
enforceable both in civil and criminal law. Although this case concerns the
provisions of Part II, it is also necessary to have regard to the provisions of
Part TV which have been the subject of the case law relied on in this appeal.

[5] Part IV of the Industrial Relations Act (ss. 34 to 58) permitted the
Labour Court to establish Joint Labour Committees (“JLCs”) either where
there was substantial agreement among groups representing employers and
employees, or where it was considered that the existing mechanism for the
regulation of remuneration and other conditions made it expedient to
establish such a body. A JLC could then make a submission to the Labour
Court which, if accepted by the Labour Court, would result in the making
of an Employment Regulation Order (“ERO™) giving effect to the pro-
posals of the JLC. The effect of such an ERO was to make its provisions
concerning remuneration and conditions of employment part of the
contract of employment between an employer and an employee within the
sector (whether represented in the JLC or not) and failure to comply with
such terms was not only enforceable in civil law, but also gave rise to a
criminal offence punishable by a fine. Provision was also made for an
inspectorate to assist in the enforcement of the provision.

[6] The provisions of Part IV of the Act can be traced back to the
Board of Trades Act 1909 which was part of the reforming labour legisla-
tion infroduced at that time in response to the growing power of the trade
unions. JLCs tended to be utilised in industries with a transient work force
and often lower paid employees, and where traditional collective bargain-
ing could not take hold. The perceived benefit of a JLC was that it provided
a structure for a form of collective bargaining in such industries which
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might not otherwise arise naturally because of the structure of the industry
and the nature of the workforce.

Part Il of the Industrial Relations Act 1946

[7] The provisions of Part III of the Act of 1946 have similarities of
structure to those of Part IV. However it appears that Part I1I is unique to
the Irish code of industrial relations and cannot be traced back to any pre-
existing body of legislation. Under Part IIl an employment agreement,
defined as an agreement regulating remuneration and conditions of
employment of work and made between trade unions and an employer or a
group of employers or at a meeting of the registered Joint Industrial
Council, may on the application of the parties thereto, be registered by the
Labour Court. On any such application the Labour Court is obliged to
register the agreement if it is satisfied that the conditions of six paragraphs
of s. 27(3) of the Act have been complied with. It will be necessary to -
return to this section in some detail later in this judgment. Once registered,
an REA, like an ERO under Part IV, becomes incorporated in the contract
between the employer and employee and is enforceable by criminal
prosecution, The agreement may be varied by application brought by the
parties to the original agreement, and may be cancelled by the court either
on a joint application of the parties, or if the Labour Court is satisfied that
there has been substantial change in the trade or business. But most
significantly for present purposes, an REA, like an ERO, applies not just to
the parties thereto and those they represent, but to every worker and
employer in the sector, whether or not they were a party at the original
agreement, or represented in the conclusion of the agreement, or were even
in existence at the time it was made. Thus, s. 30(1) of the Act of 1946
provides:-

“A registered employment agreement shall, so long as it continues
to be registered, apply, for the purposes of this section, to every worker
of the class, type or group to which it is expressed to apply, and his
employer, notwithstanding that such worker or employer is not a party
to the agreement or would not, apart from this subsection, be bound
thereby.”

[8] The provisions of Part III appear somewhat anomalous today. In
general, collective agreements are considered not to be legally enforceable
either by the parties thereto, or the persons represented by the parties to any
such agreement. Indeed, in general, the fact that collective agreements exist
outside a precise legal framework and are not enforceable by either the
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civil or criminal law, is normally seen as a desirable feature in industrial
relations. Furthermore, since 1946 there has been considerable further
development of statutory regulation of employment but it has been away
from private sectoral agreements and towards legislation having general
effect imposing obligations such as setting minimum terms and conditions
- of employment in employment. But the most striking feature of Parts IT1
and IV of the Act of 1946 to modern eyes is the fact that both EROs and
REAs are made part of the criminal law and bind everyone who partici-
pates in the relevant sector. Furthermore, the relevant provision of the
criminal law is made not by the Oireachtas, but rather by private individu-
als, themselves participants in the industry to be regulated. Not only
therefore does the scheme of the Act of 1946 confer a high degree of
autonomy on participants to an ERO or an REA, in the sense that they are
empowered to make law for themselves, they are also empowered to make
law for others giving rise to the prospect of burdensome restraints on
competition for prospective employers and intrusive paternalism for
prospective employees. Given these unusual features it was perhaps
inevitable that this scheme would come under increasing scrutiny.

[9] The first significant challenge arose in the context of Part IV of the
Act of 1946 in Burke v. Minister for Labouwr [1979] LR. 354. That case
arose in a narrower context than that which has given rise to the present
litigation. In Burke v. Minister for Labour an ERO had been made in
relation to the hotel industry without regard to submissions made on behalf
of the employers. The ERO was challenged on non-constitutional grounds
by representatives of the employers and the Supreme Court held that the
relevant JLC had failed to comply with fair procedures. In the course of the
judgment however, the court took the opportunity to make some pointed
observations about the legislation and in particular the extent of the law-
making power which appeared to have been conferred on the parties to the
JLC, or on those parties and the Labour Court conjointly. Thus, Henchy J.
said of Part I'V, at pp. 358 and 359:-

“It will be seen, therefore, that the power to make a minimum-
remuneration order is a delegated power of a most fundamental, per-
missive and far-reaching kind. By the above provisions of the Act of
1946 Parliament, without reserving to itself a power of supervision or a
power of revocation or cancellation (which would apply if the order
had to be laid on the table of either House before it could have statuto-
ry effect) has vested in a joint labour committee and the Labour Court
the conjoint power to fix minimum rates of remuneration so that non-
payment thereof will render employers liable to conviction and fine
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and (in the case of conviction) to being made compellable by court
order to pay the amount fixed by the order of the Labour Court. Not
alone is this power given irrevocably and without parliamentary, or
even ministerial, control, but once such an order is made (no matter
how erroneous, ill judged or unfair it may be) a joint labour committee
is debarred from submitting proposals for revoking or amending it un-
til it has been in force for at least six months. While the parent statute
may be amended or repealed at any time, the order, whose authors are
not even the direct delegates of Parliament, must stand irrevocably in
force for well over six months.”

Later in the judgment, at p. 361, he returned to this issue:-

“As | have earlier observed, the delegated power that was vested in
the Committee was of the most extensive nature. It enabled the Com-
mittee to formulate the proposals for an order fixing minimum rates of
remuneration. All the Labour Court was to do was to refer the pro-
posals back to the Committee with observations. The Labour Court is
given no power of initiation or amendment. It could but make or refuse
to make the order. Essentially, therefore, the order making body was
the Committee. Apart from the skeletal provisions in the second
schedule of the Act of 1946 as to its constitution, officers and proceed-
ings, the Act of 1946 is silent as to how a committee are to carry out
their functions in making orders.”

In the particular case, the court held that, given what was described as
the extensive nature of the delegation, it was necessary to conclude that the
Oireachtas had intended that the power would be exercised within the
terms of the relevant Act and based on fairness and reasonableness and
good faith. In the circumstances, the particular order was quashed.

[10] It is clear that the court was considerably exercised by the appar-
ent scope of the law-making power conferred by Part IV. It is perhaps
noteworthy that, although reported in different volumes of the Irish
Reports, Burke v. Minister for Labour [1979] L.R. 354 was argued almost
contemporaneously with the landmark case on the validity of subordinate
regulation (Cityview Press v. An Chomhairle Oiliuna [1980] L.R. 381) and
the judgments were delivered within a day of each other. It seems clear
therefore that the observations made in Burke v. Minister for Labour were
influenced by, and reflective of, the consideration the court was giving at
the time to the proper limits of the delegation of law-making authority.

[11] Thereatter, a number of challenges were brought to the provisions
of Part IV of the Act of 1946 but most of them were compromised or
resolved without reaching the issue latent in the observations made in
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Burke v. Minister for Labour [1979] 1.R. 354. Ultimately, in John Grace
Fried Chicken Ltd. v. Catering J.L.C. [2011] TEHC 277, [2011] 3 LR. 211,
the matter reached the High Court. Feeney J. held that the Act lacked any
principles or policies for the exercise of the power of law-making con-
ferred on JL.Cs and that, accordingly, the provisions of Part IV were
repugnant to the Constitution. That decision was not appealed to this court.
Instead the Industrial Relations (Amendment) Act 2012 was introduced.
The background to that decision appears to be that the provisions of the Act
of 1946 and in particular those establishing the EROs had been under
review not least as part of the memorandum of understanding under which
structural reforms are to be made in return for funding to this country from
the European Union, the European Central Bank and the International
Monetary Fund. The Act of 2012 sets out much more elaborate principles
and policies and indeed provisions for review and reconsideration by the
Minister and the Oireachtas, and thus addresses (and appears to accept as
correct) the decision in Join Grace Fried Chicken Ltd. v. Catering J.L.C.
[2011] IEHC 277. Significantly for present purposes, the opportunity was
also taken to make wide-ranging changes to Part I1I to similar effect to the
changes introduced in respect of Part V. This case concerns, however, the
provisions of Part 11 in their unamended form.

These proceedings

[12] The proceedings involved in this appeal are an amalgam of a se-
ries of cases, all of which relate to the provisions of the REA of the 24th
September, 1990, made in respect of the electrical trade in the construction
sector. That agreement has been the subject of repeated disputes in particu-
lar involving complaints by a group of employers organised in the National
Electrical Contractors Association, the fourth notice party hereto. They
have persistently complained that they have been bound by an agreement
to which they were not a party, and in which the employers’ interests were
represented by parties which they do not consider represent their interests.

[13] The impetus for this latest round of litigation was a proposal made
to the Labour Court by the employee representatives to vary the REA and
to increase the minimum pay of electricians in the construction sector. At
the same time, a District Court prosecution had been commenced against
Camlin Electric Ltd., the eighth applicant, for breach of the existing REA.
On the 27th May, 2008, those proceedings were adjourned and a consuita-
tive case stated prepared for the High Court. The District Court proceed-
ings and case stated did not raise, as they could not, any issue of the
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constitutional validity of Part IIl. Meanwhile, an application had been
made to the Labour Court on the 22nd May, 2008, by, it was said, 500
contractors seeking a cancellation of the REA. Some procedural skirmish-
ing took place and the Labour Court refused the applicant contractors’
request for an adjournment to await the outcome of the case stated proceed-
ings. A large number of applicants then sought judicial review of the
Labour Court decision and an injunction restraining further hearing. These
proceedings (which were then known as the “Sullivan proceedings” after
the then first applicant) were commenced and leave to seck judicial review
was granted on the 13th June, 2008, together with an interim injunction
restraining a further hearing. However, on the 20th October, 2008, the
injunction was lifted by O’Keeffe J. because, we are informed, of the
unwillingness of the applicants to offer an undertaking as to damages, and
also because of concerns about the constitution of the applicants. The
proceedings nonetheless remained in being. Since there was now no
injunction restraining the proceedings, the Labour Court proceeded with an
11 day hearing and on the 26th February, 2009, issued a determination
which refused the initial application to vary the agreement by increasing
the remuneration, but also refused the application made on behalf of the
discontented contractors for a cancellation of the existing REA. Yet again
the representatives of the contractors sought judicial review to challenge
the decision refusing cancellation and a further set of proceedings (“the
Bunclody proceedings”) were commenced which ultimately were heard
with these proceedings in the High Court. The respondents to these
proceedings sought to clarify the identity of the multitude of applicants
named, and that they were indeed electrical contractors and were not
members of any body which was a party to the 1990 REA. Accordingly
they raised this issue by way of particulars. This proved to be anything but
a straight forward task. In the end the applicants® response was not to
provide particulars but to seek to reduce dramatically the number of named
applicants. Even then, of the seven applicants remaining one was not an
employer at the time of the institution of the proceedings and three had
previously been members of organisations that were party to the REA. One
further party, Camlin Electric Ltd. (which as already observed was the
party to the case stated), had been struck off. In the High Court ([2010]
IEHC 501, [2010] E.L.R. 277, at p. 297, Hedigan J. observed that:-

“[10.2] ... it must be noted that throughout the evidence before
this court there has been some degree of confusion as to the identity of
the applicants. Many of them were alleged not to be employers, thus
calling into question their Jocus standi and their representativity. The
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drastic reduction in the number of plaintiffs still leaves open this ques-

tion and it is a very undesirable aspect of this case to date.”

Undesirable is, if anything, a mild adjective in the circumstances. It is
of the essence of any litigation, but particularly constitutional litigation,
that it be firmly based on the ascertainable facts relating to real persons
who can claim to have suffered a measurable and identifiable injury which
requires a remedy which may even extend to the striking down of legisla-
tion enacted by the Oireachtas. It is the factual matrix of an individual’s
situation which gives real focus and reality to a claim of unjust infringe-
ment of a constitutional provision and which justifies the court in address-
ing the validity of legislation of general application which in other
circumstances, and for many other citizens, may conceivably be beneficial.
A claim is not a classroom hypothetical and the identification of real
claimants who have the identified complaint is not an optional extra. It is
truly disturbing that a claim initiated in the names of a legion of parties
could shrink so dramatically on the simplest inquiry and request for
verification. In addition, passage of time and the economic downturn have
had their own effect on the proceedings. The party to the case stated,
Camlin Electric Ltd., was struck off the register of companies for failing to
make retuns thus ending those proceedings. Similarly the Bunclody
proceedings which were heard with these proceedings in the High Court
were struck out in July, 2012 in the Supreme Court following the appoint-
ment of a liquidator to the last remaining appellant in that case. The result
is that what remains in this appeal is a far reduced number of applicants to
the original Sullivan pro¢eedings (now “the McGowan proceedings”) and
which retain their original structure as a challenge to the Labour Court
commencing a hearing even though in the event the hearing did proceed,
and which became the subject of a separate challenge, which, itself
although heard in conjunction with the Sullivan/McGowan proceedings, is
not now before this court.

[14] The foregoing is a necessarily truncated account of only some of
the unsatisfactory aspects of these proceedings. Of even more significance
is the fact that the issue which might have been thought to be central to this
case, namely the question of alleged unauthorised delegation of legislative
power contrary to Article 15 of the Constitution, was by no means central
to the argument in the High Court in either the Sullivan/McGowan
proceedings, or indeed in the Bunclody proceedings. In the light of the
decision in John Grace Fried Chicken Lid. v. Catering JL.C. [2011] IEHC
277, [2011] 3 L.R. 211 and the apparent acceptance of that decision by the
State authorities, that argument has certainly moved centre stage but it







31R. McGowan v. Labour Court 729
Supreme Court S.C.

must be said that there was little trace of it in the voluminous pleadings in
either the Sullivan or the Bunclody proceedings. What did happen however
was that the point was canvassed at some length in very comprehensive
submissions exchanged between the parties both at the opening of the High
Court case and at its closing. As a result, the position is that the question
was undoubtedly argued in the High Court, and in some detail, and was
addressed in the High Court judgment.

The judgment of the High Cowrt [2010] IEHC 501

[15] The High Court Judge dismissed the applicants’ claim on all
grounds (see [2010] IEHC 501, [2010] E.L.R. 277). He held that in so
much as the claim was a challenge to the REA on non-constitutional
grounds, it was out of time in that the proceedings had not been com-
menced within three months of the decision of which complaint was made.
That decision is not under appeal and accordingly it is not necessary to
express any view upon its correctness. The judge also rejected a series of
other challenges to the Labour Court decision and which are now not
before this court. In respect of the constitutional challenge he said the
following, at p. 300:-

“[11.10] This aspect of the case has been brought in judicial re-
view proceedings and I can see no reason why it should not be subject
to the same requirement as to time-limits as any other application. That
being so, it is brought well outside the period of three months from the
date when grounds for the application first arose and for that reason
alone ought not to be allowed to proceed. It would also, 1 think be un-
desirable that the constitutional challenge should proceed alone in ju-
dicial review proceedings. There are many issues concerning the
balancing of interests and, as noted above, the identification of the
plaintiffs that need much greater elaboration than they have had in
these proceedings. I will not therefore proceed to consider the constitu-
tional issues raised herein. They should be brought if the applicants
wish to do so by way of plenary proceedings.”

This appeal

[16] It may be appreciated that the appeal which arrived in the Su-
preme Court was one with myriad complications. As a result however of
active case management by a member of this court, the parties ultimately
agreed to narrow the issues that would be addressed on this appeal to two:-
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(a) are the appellants entitled to raise the issue at (b) and; is the Su-
preme Court entitled to determine this issue in circumstances
where, although the issue was raised in the proceedings from
which the appeal is taken, and argued before the High Court, the
High Court Judge expressly did not determine the issue?

(b) does Part Il of the Industrial Relations Act of 1946 or any section
thereof contravene Article 15.2.1° of the Constitution by delegat-
ing the making, variation and cancellation of registered employ-
ment agreements to the Labour Court and the parties to such
agreements?

The appellants agreed to abandon all other grounds of appeal and it is
apparent from the formulation of issue (a) that the respondents also agreed
not to rely on any of the other grounds mentioned in the High Court
judgment for declining to hear the constitutional claim. The first issue
raised here therefore, is the question of the entitlement of the appellants to
argue, and this court to decide, the core constitutional issue as set out at (b)
namely, the question of the alleged excessive delegation of legislative
powers. Furthermore the issue to be considered is simply whether this
court can, and should, hear an issue that was argued but not decided in the
High Court.

[17] It is indeed easy to sympathise with the High Court’s frustration
with the manner in which the case has advanced and its belief that it would
be better advanced in plenary proceedings with a full elaboration of facts
and argument focussed on this specific issue. However, there is no doubt
that the Supreme Court can hear and determine an appeal on an issue that,
for whatever reason, the High Court has heard but not determined. The
respondents accepted that the views expressed by Keane C.J. in4.4. v
Medical Council [2003] 4 TR. 302, at p. 308, represent a reasonable
statement of principle:-

“... the court is not automatically precluded in every case from
considering such an issue simply because it has not been subject of a
determination by the High Court Judge. Whether a party is to be pre-
cluded from advancing again arguments which were relevant to an
issue in the case and on which he relied in the High Court must, in the
interests of justice, be determined according to the circumstances of
the particular appeal before this court.”

Keane C.J. also said, at p. 307:-

“This court is a court of appeal only and cannot exercise any juris-
diction other than an appellate jurisdiction, save under Articles 26 and
12.3 of the Constitution and when it is exercising the case stated juris-
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diction vested in it pursuant to s. 38 of the Courts of Justice Act 1936
and s. 16 of the Courts of Justice Act 1947. For that reason, this court
has consistently declined to consider an issue of constitutional law
which, though arising in a case not yet determined by it, has not been
fully argued and decided in the High Court, save in the most excep-
tional circumstances.”

This case, it should be said, is not one where the point was not argued
or fully argued. It is one where the point was fully argued, but not decided.
Keane C.J. also referred to the observations of Murray J. (with whom
Denham and Murphy JJ. concurred ) in Dunnes Stores Ireland Company v.
Ryan [2002] 2 LR. 60 where he suggested that, rather than remitting it
again to the High Court where the common experience is that such issues
are almost invariably further appealed to this court for final determination,
the Supreme Court ought to have jurisdiction to determine a point which
arose for resolution in proceedings but on which no decision on any
disputed question of fact is required.

[18] This is a sensible and pragmatic approach. In a perfect world it
would undoubtedly be preferable to have meticulous and detailed argument
in the High Court followed by a comprehensive judgment and a speedy
appeal to this court, further comprehensive argument on the issue as
addressed in the judgment of the High Court and, a final, as it is to be
hoped, conclusive determination of all issues in this court. But the court
cannot ignore the reality that the course of litigation is often very far from
the ideal, and indeed this case is one example. Here there are a number of
factors which suggest that the point should be considered and determined
by this court. The issue is one which has been mooted for a considerable
time, since at least the judgment in Burke v. Minister for Labour [1979]
I.R. 354. The relevant REA is still in full force and effect. Indeed, the third
named appellant has been the subject of a District Court prosecution which
was commenced in 2008 and which is awaiting the outcome of this
decision. The REA will continue to have effect therefore and the uncertain-
ty over its validity and indeed the validity of the underlying statutory
scheme is undesirable. There have been three separate pieces of litigation
in relation to this REA alone and a lengthy hearing both in the Labour
Court and in the High Court. Considerable costs have been incurred on all
sides. The point was fully argued and it was not adjudicated on not
because, as sometimes occurs, the trial court had decided the case in the
plaintiffs’ favour on non-constitutional grounds but rather because the court
considered that it was preferable that the case be brought by plenary
procedure. It is not at all clear that this is a valid ground for declining to
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address a point otherwise properly before the court. To decline to hear and
determine this issue would mean requiring the parties to incur substantial
costs without the issues between the parties being resolved, and exposing
the plaintiffs to the possibility of ongoing criminal prosecution and a
choice between having to recommence proceedings or submitting them-
selves to a regime which they consider unconstitutional. Such an outcome
would not be consistent with the administration of justice. Accordingly,
albeit reluctantly, the court considers it necessary to address the central
issue raised in this appeal.

Article 15.2.1° of the Constitution

[19] Article 15.2.1° of the Constitution is in very clear terms:-

“The sole and exclusive power of making laws for the State is
hereby vested in the Oireachtas: no other legislative authority has pow-
er to make laws for the State.”

This Article, while striking and emphatic, might appear almost tautolo-
gous. If the “sole and exclusive power” for making laws is vested in the
Oireachtas, then it follows that no other body has power to make laws for
the State. The interesting historical background to this Article, and its
predecessor in article 12 of the Constitution of Saorstat Eireann 1922, is set
out both in Morgan, The Separation of Powers in the Irish Constitution
(Dublin, Round Hall, 1997), at p. 261, and Hogan, The Origins of the Irish
Constitution: 1928-1941 (Dublin, Royal Irish Academy, 2012), at pp. 335
to 339 (hereinafter “The Origins”). As Keane C.J. observed in Laurentiu v.
Minister for Justice [1999] 4 L.R. 26, at p. 83:-

“Historically, this Article can be seen as an uncompromising reas-
sertion of the freedom from legislative control by the Imperial Parlia-
ment at Westminster of the new State.”

It is also (and perhaps in part for the same historical reason) an asser-
tion of a core democratic principle. Since all power comes from the People,
the only body with power to make legislation binding on the People, is the
Oireachtas containing as it does the chosen representatives of the People.
As Keane C.J. continued, at p. 83:-

“But it [Article 15] is also an essential component in the tripartite
separation of powers which is the most important feature of our consti-
tutional architecture and which is enshrined in general terms in Article
6.

As recorded in Hogan, The Origins, a specific question was raised by
Gavan Duffy J. at the time of the drafting of the Constitution as to the
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necessity to include in Article 15.2.1° some saver in respect of statutory
instruments and orders. The view was taken in a memo produced by Philip
O’Donoghue, legal assistant to the Attorney General, one the principal
drafters of the new Constitution, and which received the express agreement
of the Attorney General, Patrick Lynch, however, that such rules and orders
were not “laws” within the meaning of the Article. Such rules and orders
were:-

“... intimately related with legislative enactments. They are con-
sidered part of the law and have the force of the law but alone do not
constitute legislation. They must always be referred back to the ena-
bling statute under which they are made. Very little consideration will
indicate the abuses which will grow up if the legislature contented it-
self with an enacting loose and indefinite principles adding that the
Minister could give effect to such principles by rules and regulations.”
Indeed the position in Ireland was contrasted favourably with the posi-

tion in the United Kingdom where attention was drawn to the views of the
then Lord Chief Justice Sir Gordon Hewart who in his book, The New
Despotism (London, 1929), had recently expressed the view, trenchantly
and possibly intemperately, that the proliferation of delegated legislation
was a threat to democracy.

[20] The understanding of Article 15.2.1° and the place of subordinate
regulation within the constitutional scheme was illustrated by the thought-
ful judgment of Hanna J. in an early case that arose after the coming into
force of the Constitution, Pigs Marketing Board v. Donnelly (Dublin),
Lid [1939] LR. 413. There a challenge was made to the price fixing
function which had been delegated to the board by the Pigs and Bacon Acts
1935 and 1937. In rejecting that claim Hanna J. said, at pp. 421 and 422:-

“It is axiomatic that powers conferred upon the Legislature to
make laws cannot be delegated to any other body or authority. The
Oireachtas is the only constitutional agency by which laws can be
made. But the Legislature may, it has always been conceded, delegate
to subordinate bodies or departments not only the making of adminis-
trative rules and regulations, but the power to exercise, within the prin-
ciples laid down by the Legislature, the powers so delegated and the
manner in which the statutory provisions shall be carried out. The
functions of every Government are now so numerous and complex that
of necessity a wider sphere has been recognised for subordinate agen-
cies such as boards and commissions. This has been specially so in this
State in matters of industry and commerce. Such bodies are not law
makers; they put into execution the laws as made by the governing
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authority and strictly in pursuance therewith, so as to bring about, not

their own views, but the result directed by the Government.

Now, what is the complaint here? What is the legislative power
which it is suggested the Pigs Marketing Board exercises? It is the fix-
ing of the hypothetical price. It has been submitted that, when the Pigs
Marketing Board has constitutional power to fix the appointed price
because they are directed to consider certain matters in determining it,
as there is no schedule of topics to be considered by the Pigs Market-
ing Board in fixing the hypothetical price, they are in a position of leg-
islators in that respect. But T cannot accept this view of the duties of the
Pigs Marketing Board in reference to the hypothetical price, where the
Legislature has directed them to fix, not any price, but the price which,
in their opinion, would be the proper price under normal conditions.
That is a statutory direction. It is a matter of such detail and upon
which such expert knowledge is necessarily required, that the Legisla-
ture, being unable to fix such a price itself, is entitled to say: ‘We shall
leave this to a body of experts in the trade who shall in the first place
determine what the normal conditions in the trade would be apart from
the abnormal conditions prescribed by the statute, and then form an
opinjon as to what the proper price in pounds, shillings and pence
would be under such normal conditions.” The Pigs Marketing Board, in
doing so, is not making a new law; it is giving effect to the statutory
provisions as to how they should determine that price.”

[21] The judgment in Pigs Marketing Board v. Donnelly (Dublin), Ltd.
[1939] L.R. 413 is an early and sophisticated analysis of the issue. The
leading modern authority is Cifyview Press v. An Chomhairle Oilivina
[1980] LR. 381. There the plaintiff challenged s. 21 of the Industrial
Training Act 1967 which empowered the defendant, An Chombhairle
Oilitna, to make a levy order fixing the amount of the levy to be collected
from each enterprise in a specified industry and used for training recruits to
that industry. The Levy Order for the printing industry which the plaintiff
was refusing to pay imposed a levy of 1% of total emoluments on all
employees less £20,000. The argument was that the Act did not provide the
defendant body with any precise guidelines as to the basis on which the
levy should be made, i.e. whether by reference to turnover, total salaries
and wages profits, or some other basis. This argument was rejected both in
the High Court and Supreme Court. The test to be applied was identified in
the judgment of O’Higgins C.J., at p. 399:-

“In the view of this Court, the test is whether that which is chal-
lenged as an unauthorised delegation of parliamentary power is more
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than a mere giving effect to principles and policies which are contained
in the statute itself. If it be, then it is not authorised; for such would
constitute a purported exercise of legislative power by an authority
which is not permitted to do so under the Constitution. On the other
hand, if it be within the permitted limits — if the law is laid down in the
statute and details only are filled in or completed by the designated

Minister or subordinate body — there is no unauthorised delegation of

legislative power.”

The principle has been stated by Casey, Constitutional Law in Ire-
land (3rd ed., London, 2000), at p. 255:-

“The Oireachtas, it seems, may delegate a power to put flesh on
the bones of an Act; but anything going beyond this will be constitu-
tionally suspect.”

[22] It is said that the differences between those cases in which there
has been held to be a breach of Article 15.2.1° and cases in which it is
accepted that there has been no such breach is largely one of degree and
that it is difficult to detect a precise dividing line between what is permissi-
ble and impermissible. That may be so on a case by case basis although
there is a clear principle as set out above. However, it seems that the
difference in this case is not just one of degree, rather it is structural in
nature. In that respect it is instructive to compare the extensive area and
nature of authorisation involved here with that in Cityview Press v. An
Chombhairle Oilivna [1980] LR. 381, itself considered by some commenta-
tors to be close to the limits of permissible rule making,.

23] In Cityview Press v. An Chomhairle Oilivna [1980] L.R. 381, the
delegation or authorisation under s. 21 of the Industrial Training Act 1967
may be said by some to be vague, but a number of important features were
identified, particularly in contrast to the position that applies under the
Industrial Relations Act 1964. The area of authorisation was narrow. It was
the power to fix the amount of the levy, the Oireachtas having already
made the decision that An Chomhairle Oilitina was to be funded by a levy
on the relevant designated industrial activity. The body that was authorised
to fix the levy was itself a public law body exercising powers constrained
by statute. Accordingly any order made would be subject to consultation
with the relevant industrial training committee (s. 21(3)), review and
approval by the Minister (s. 21(4)) and laid before each house of the
Oireachtas, either of which was entitled to annul it within 21 days (s.
21(6)). Furthermore, as McMahon J. in the High Court observed, at p.
391:-
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“There can be no doubt that s. 21 is so expressed as to as to con-
fine the use of any money raised by a levy ordered to meeting any ex-
pense of AnCo in relation to the performance of its functions under the
Act in respect of the designated industrial activity in respect of which
the levy order was made.”

For that reason, and indeed for more general reasons of public law,
there could be no question of the money raised being used for any other
activity or, for example, as a form of taxation or covert revenue raising.
The area of decision making accorded therefore to An Chomhairle Oilitina
under s. 21 was limited in a number of respects. Its power to fix the
quantum of the levy was restricted by the object for which the levy was to
be fixed. It retained a discretion as to the precise manner in which the levy
should be raised as indeed was argued, whether by reference to turnover,
profits, or otherwise. But, given the broader constraints just identified, that
is a very limited power and furthermore raises no obvious issues of policy.
It was argued that this was still an excessive delegation but it was accepted
by the court that this was akin to the price fixing function upheld in Pigs
Marketing Board v. Donnelly (Dublin), Ltd. [1939] LR. 413. For present
purposes however, it is only necessary to identify the significantly limited
scope of authorisation that was in issue in that case.

[24] The contrast with the scope of power afforded under the Act of
1946 is instructive. If the Act of 1946 conformed to the same pattern as that
established in the Industrial Training Act 1967, then the relevant terms
would be set by the Labour Court perhaps after consultation with other
public bodies and subject to ministerial approval and Oireachtas review.
Even if such a structure were in place the breadth of the power afforded
would still be telling. A REA can make provision not merely for remunera-
tion, as was the case in Burke v. Minister for Labour [1979] L.R. 354, but
can make provision for any matter that may be regulated by a contract of
employment. Thus, it can determine wages, pensions, pension contribu-
tions, hours of work, health insurance, grievance procedures, discipline
procedures, staffing levels, production procedures, approved machinery or
equipment, and anything else in the employment relationship. It is in the
words of Henchy J. in Burke v. Minister for Labour at p. 358, a delegation
of a “most fundamental ... and far-reaching kind”. It involves a fundamen-
tal part of the person’s life (if an employee), and their business (if an
employer).

[25] The extent of the delegation is also of significance. What is unu-
sual and possibly unique is that the law making power granted under the
Act of 1946 is granted over a broad area of human activity to private
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persons, themselves unidentified and unidentifiable at the time of the
passage of the legislation. When an employer such as the third appellant is
the subject of prosecution for breach of a registered employment agree-
ment, that amounts to a clear allegation that a part of the law of the State
has been breached. In such a case the particular provision which it is
alleged has been breached has been made by the private parties to the
employment agreement which has been registered by the Labour Court.
The Labour Court itself has no power of consultation or even (as is the case
of an ERO made under Part IV of the Act of 1946) a power to comment
and return the proposed order to the joint industrial council. Therefore, it is
clear that this specific provision is being made, not by a subordinate public
body governed by public law, but by participants in the industry who were
empowered to make regulations for themselves and for all others within
that industry who may be competitors and whose interests may not be
aligned with the makers of the REA. This is not a grant of a power to make
regulations over a limited area subject to explicit or implicit guidance and
review. It is an unlimited grant of power in relation to employment terms,
made to bodies unidentifiable at the time of the passage of the legislation
and without intermediate review. On its surface therefore, this appears to be
a facial breach of Article 15.2.1°. “Law” is undoubtedly being made for the
State, and by persons other than the Oireachtas. No direct statutory
guidance is given for the exercise of the power. On its face, the Act of 1946
does not define who might be parties to the agreement, or impose any
limitation on the content of such agreement other than that it should relate
to the conditions of employment. Such a far-reaching conferral of law
making authority can only be valid if it can be brought within the test
outlined in Cityview Press v. An Chomhairle Oilitina [1980] LR. 381. In the
context of this case that can only be achieved if the process of registration
by the Labour Court (which is essential to give statutory effect to an
employment agreement) introduces sufficient limitation on the regulation
making power granted by the statute to render that regulation no more than
the filling in of gaps in a scheme established by the parent statute.

[26] From a structural analysis of the Act, it is firstly significant that
the power of approval and registration is itself delegated to an intermediate
body, in this case the Labour Court. The degree of autonomy and discretion
afforded to that body and the lack of a mechanism for appeal or review on
the merits means that any control of the exercise of the regulation making
power is necessarily attenuated. A further noteworthy feature of's. 27 is that
the only limitation imposed upon the regulating power is limited, indirect
and negative. The structure of the section is such that registration is
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mandatory subject only to compliance with the subheadings of s. 27.
Section 27(3) provides that on an application being made to the Labour
Court, that body “shall, subject to the provisions of this section, register the
agreement” (emphasis added). There is therefore almost a double delega-
tion: first of the power to set the terms; and second of the power to control
those terms by refusing registration. Given the scope of any possible
regulation, it is particularly significant that the power of the Labour Court
in this regard is essentially limited and negative.

[27] Thus the restrictions imposed by s. 27 are critical if the scope of
the power conferred by s. 27 is to be brought within constitutional bounda-
ries. However no express guidance is given to the Labour Court as to how
it should exercise its powers, and any implicit guidance to be deduced from
the provisions of s. 27 is necessarily limited. Section 27(3) provides as
foliows:-

“Where an application is duly made to the Court to register in the
register an employment agreement, the Court shall, subject to the pro-
visions of this section, register the agreement in the register if it is sat-
isfied—

(a) that, in the case of an agreement to which there are two parties
only, both parties consent to its registration and, in the case of
an agreement to which there are more than two parties, there is
substantial agreement amongst the parties representing the in-
terests of workers and employers, respectively, that it should
be registered.

(b) that the agreement is expressed to apply to all workers of a
particular class, type or group and their employers where the
Court is satisfied that it is a normal and desirable practice or
that it is expedient to have a separate agreement for that class,
type or group,

(c) that the parties to the agreement are substantially representa-
tive of such workers and employers,

(d) that the agreement is not intended to restrict unduly employ-
ment generally or the employment of workers of a particular
class, type or group or to ensure or protect the retention in use
of inefficient or unduly costly machinery or methods of work-
ng,

(e) that the agreement provides that if a trade dispute occurs be-
tween workers to whom the agreement relates and their em-
ployers a strike or lockout shall not take place until the dispute
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has been submitted for settlement by negotiation in the man-
ner specified in the agreement, and
(f) that the agreement is in a form suitable for registration.”

Subparagraphs (a), (b), and (f) are essentially procedural and formal in
nature and clearly therefore do not provide any principles or policies to
guide the exercise of the power of registration by the Labour Court, still
Jess the power to make the relevant agreement by the parties in question.
While subpara. (e) is a matter going to the substance of the agreement, it
provides no limitation on, or guidance for, the exercise of the power by the
regulation making parties. Instead, it imposes a statutory requirement as a
condition of registration. Subparagraph (c) does contain a condition, but it
does not go to the substance of the agreement and is not itself guidance and
does not set out any principle or policy for the content of that agreement.
While it is directed towards the Labour Court, it provides no guidance on
something. which might be considered fundamental, being the representa-
tive nature of an agreement which will have the effect of binding persons
who are not parties to it. Accordingly, most aftention on this appeal was
directed towards the requirements imposed by s. 27(3)(d). There is no
doubt that it imposes certain limitations of substance upon the Labour
Court’s power to register an agreement, and therefore can indirectly be said
to give guidance to the parties to the agreement as to the content thereof.
The question is, however, whether in the light of the extensive scope of the
power conferred, such guidance is sufficient.

[28] 1t is plain however that s. 27(3)(d) is not adequate to provide suf-
ficient limitation on the regulation making power of the parties to an
agreement, the registration of which is sought pursuant to s. 27 to render
that exercise of power compatible with Article 15.2.1°. It was sought to be
argued on behalf of the respondents that the word “intended” should not be
given its natural and ordinary meaning and that the Labour Court was
empowered to refuse to register an agreement which it considered would
have any of the effects set out in s. 27(3)(d). There is no reason however to
give a broad and artificial meaning to the phrase for the purposes of giving
greater restrictive capacity to a section which is in its content extremely
permissive. While the promotion of employment, and the avoidance of
inefficiency and costly machinery, are laudable and desirable objectives,
they do not constitute a sufficient restriction on an otherwise unlimited
power of regulation to bring the power conferred by s. 27 within the
constitutional limits. In particular, there is no guidance given in relation to
the concept of representativity. There is no obligation on the Labour Court
or the parties to the agreement to consider the interests of those who will be







740 McGowan v. Labour Court [2013]
S.C. Supreme Court

bound by it and who are not parties to it. Furthermore, while the agreement
once registered is binding on everyone in the sector, it may only be varied
on the application of the original parties.

[29] The provisions of s. 28 relating to variation of an REA are a fur-
ther illustration of what is absent from the scheme. Because the regulation
made by the parties to the agreement is, and retains its character as, an
agreement between private parties, s. 28 is at least consistent in limiting the
power of variation of the agreement to the original parties thereto. The
logic of this position however ignores the fact that, by registration, the
agreement becomes part of the law binding on all present and future
employers and employees within the sector. Parties who were not repre-
sented at the time of the making of the agreement are nevertheless at risk of
enforcement by prosecution or civil claim, but cannot seek a variation of
the agreement. Nor can the Labour Court itself initiate any process of
variation even if that court considered that the agreement had become
unduly restrictive of employment or now involves an inefficient and unduly
costly machinery or mechanism of work, or was otherwise generally
undesirable. The Oireachtas cannot vary the provision or direct that
variation be considered. It was argued that the Labour Court had power to
cancel the agreement and that non-parties to the agreement could invite the
Labour Court to invoke the power of cancellation under s. 29(2). It appears
the Labour Court now takes the view that cancellation is not limited to the
parties. Even if that is correct, that power is limited, and only exercisable if
the Labour Court considers that there has been “such substantial change” in
the circumstances of the trade or business that it is now undesirable to
maintain registration. Even this power of cancellation highlights therefore
rather than cures the absence of a similar power of variation.

[30] There can be little doubt therefore that Part 111 of the Act of 1946
raises serious issues of compatibility with Article 15.2.1°. What appears to
be law is being made by persons other than the Oireachtas. But this case
does not really raise the troublesome questions of detail and degree that can
sometimes arise in this area. There is not here a grant of a limited power to
a subordinate body subject to review as there was for example in Cityview
Press v. An Chomhairle Oiliuna [1980] LLR. 381. Instead there is a whole-
sale grant, indeed abdication, of law making power to private persons
unidentified and unidentifiable at the time of grant to make law in respect
of a broad and important area of human activity and subject only to a
limited power of veto by a subordinate body. In effect, Part I1I allows the
parties to an employment agreement to make any law they wish in relation
to employment so long as the Labour Court considers them to be substan-
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tially representative of workers and employees in the sector, and does not
consider the agreement itself to be unduly restrictive of employment or
make provision for unduly costly or inefficient methods of work or
machinery, and otherwise complies with the formal requirements of s. 27.
No guidance or instruction is given to the Labour Court as to how the
matters of representativity or restriction on employment or inefficiency or
costly methods of work, are to be gauged. The process permitted by Part IIT
cannot be said to be merely the filling in of gaps in a scheme already
established by the Oireachtas: in truth the Oireachtas which enacted the Act
of 1946 could have no idea of even those areas which may be subject to
regulation in an employment agreement sought to be registered under the
Act, and no conception still less control of the possible range of regulation
that might be made in respect of each such matter. Nor did the Oireachtas
retain any capacity for review either by the Oireachtas or by a member of
the Executive responsible to it, of the agreements actually made. Whatever
may be thought of a scheme which permits parties to an agreement to
clothe that agreement with certain legal consequences including the
possibility of enforcement by criminal proceedings, once such an agree-
ment purports to become binding on non-parties pursuant to s. 30 of the
Act, it passes unmistakably into the field of legislation which by Article 15
is the sole and exclusive preserve of the Oireachtas. The limited and
essentially negative limitations imposed by s. 27(3)(d) of the Act of 1946
are plainly inadequate to bring the exercise of such power within constitu-
tional limits.

[31] Finally, it may be worth considering the use of terminology in this
arca. The term “delegated legislation™ is, as a description, perhaps unex-
ceptional. It has entered our law from the law of the neighbouring jurisdic-
tion. In a constitutional regime where a parliament is supreme, any
provision may be made including presumably the delegation to others of
part of its law making function. But it is worth recalling however, that in
the constitutional dispensation created in 1922 and extended in 1937, the
position is somewhat different. As Hanna J. observed in Pigs Marketing
Board v. Donnelly (Dublin), Ltd. [1939] LR. 413 and as the Gavan Duffy
J., O’Donoghue, and Lynch exchange in 1937 illustrates, if in truth any
piece of regulation amounted to truly delegated legislation, it would offend
Article 15, since it is plain from the very language thereof, and indeed the
constitutional structure, that the function of legislation is one that cannot be
delegated by the Oireachtas to any other body. Indeed the case law since
that time can be understood as an attempt to seek to delineate the boundary
between permissible subordinate regulation, and the abdication, whether by
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delegation or otherwise, of the law making authority conferred on the
Oireachtas by the People, through the Constitution.

[32] Accordingly, this appeal will be allowed, and the court will make
a declaration that the provisions of Part IIT of the Industrial Relations Act
1946 are invalid having regard to the provisions of Article 15.2.1° of the
Constitution of Ireland.

Solicitors for the first, second, third, fourth and ninth applicants:
Sheehan Ryan & Co.

Solicitor for the respondents: The Chief State Solicitor.

Conor Feeney, Barrister
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