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Our Ref: KOB/AR/MADO01001 10" December 2021
RE: R21-59, whether the erection of a 1.2M Fence at Riverdale, Westbury, Co. Clare is

considered development and if so, is it exempted development.
Planning Authority: Clare County Council

Applicant:  Gerard Madden, of Greengate House, Carr Street, Limerick

Dear Sir/Madam,

We write to advise that we act for Mr. Gerard Madden. the Appellant, herein who has instructed
us to lodge an Appeal against the above reterenced Decision made by Clare County Council.

The Appellant’s application has been refused on the basis of a clear and apparent mistake of
fact. Clare County Council had concluded that the land was not exempted development on the
basis that Article 9 (1) (a) (x) applied as they contended that this land was habitually open to
the public for recreational use within the last ten years. This is entirely incorrect and the land
has not been used for public recreation at any time within that period. There is no evidence
available whatsoever that there has been any public use of these lands within the last ten years.

The land in question forms part of a 14 acres holding, which is wholly comprised in Folio
CE59781F, purchased by my Client circa 2018 at public auction. consigned by the Receiver
over Greenband Investments Ltd (In Receivership). which had been in receivership since the
4™ of February 2011. This land was purchased free of encumbrances, easements or any other
contrary interest. The Applicant is unaware of any other person who contends to have rights
over these lands and none such are registered over the lands.

These lands were held to the exclusion of all others by the Receiver. The Appellant has since
held the lands to the exclusion of all others. Any entry into the lands without permission would
as such be a trespass and therefore contrary to law. The Appellant has not received any requests
for the use of this land for the public for recreational use and indeed it is unfit and unsafe for
that purpose. As far as the Appellant is aware there has been no public use of this land and no
evidence to the contrary has been furnished to him. In accordance with fair procedures, the
only information allowable 1o be considered by Clare County Council in connection with the
determination of whether the land is subject to Article 9 (1) (a) (x), is that which he has been
made aware of in the course of the within application. Therefore the only evidence before them

Tel: 981 Fax: | Email:
V.AT Registration:



has been that there was no such use in accordance with Article 9 {1)(a) (x) at all in the relevant
period. In these circumstances it is apparent that the determination was erroneous.

The lands in question have been assigned different zonal planning categories within the Clare
County Development Plan. Approximately 4 acres of the land is designated as public open
space in the Clare County Development plan of January 2017. marked “OB3" in the
Athlunkard Settlement Plan. a copy of which we enclose tor ease of reference.

The remaining portion of the lands bordering the Athlunkard Settlement have been categorized
as agricultural in nature and this is the area in which the proposed agricultural fencing is
proposed to be erected. The land in question is bounded on the east {neighboring farmer) and
south (Council land) by a ditch and open dykes. On the west by a fence and bank that cuts the
land off from the space that was designated as open space in P02/2035. We believe that this
open space was regularized in shape after agreement with the receiver of Greenband
Investments Ltd in ¢. 2015 and Clare County Council supervised a 400-meter fence dividing
the public space from our space. On the north access is restricted by over grown bushes, trees
and scrub which acts as a natural barrier. The only means of ingress or egress into the Lands is
through Westbury. No such entrants have sought permission since the Appellant has purchased
the Lands.

There is no doubt that this area of land outside the Westbury settlement was not habitually open
to or used by the public during the 10 years preceding as indicated by planning act 2001, article
9(1)(a)(x). There is no means of access to these lands other than by putting oneself at risk of
injury in traversing the referred to barriers. It cannot be considered to be land accessible to the
public and used recreationally where this is not met out in fact and would simply be an
impossibility.

It is contrary to logic that this land would be designated as open space in the circumstances of
its use to date. If the relevant lands were to be open space. then the Council would not have
agreed to the construction of a 400m fence. cutting the area off from the actual Open Space
designated in P02/2035, Tt is clear therefore that this land is already inaccessible to the public
and has been intentionally demarcated as such by Clare ¢ ‘ounty Council. It is important to note
that this fence was erected without planning permission as it was designated exempted
development. This was the last user prior to the Appellant having purchased the lands three
years ago, since then there has been no public use of the lands whatsoever. It follows therefore
that it is not possible for Article 9 (1) (a) (x) to apply in respect of the lands subject matter of
the within application,

The exact date of this work, costs. discussions, notes. site photographs, works documentation
and correspondence relating to this fence are subject to a freedom of information request to
Clare County Council.

A recently erected fence also blocks a right of way from our Client’s site to the public road
(please see yellow right of way on the left of our site on the attached registry map).

Clare County Council accept that they cleared part of the 14 acres of the vegetation scrub, and
landscaped the enabling area that was used to construct the adjoining estate, however, when
directly requested by our Client, they failed to furnish to him any proof if all or any of the 9
acres outside the Settlement was being used habitually for recreational purposes before May
2009, which we understand was the operative date or cut-off point for demarcating the area. It



has also been accepted by the Council that this remaining land is overgrown with bushes and
scrub. It is therefore unsuitable for public use as indeed it has not been used for that purpose.

The Appellant has requested any and/or all documentation in connection with any public
recreational use with the lands in question and also made a Freedom of Information request in
connection with same. No such documentation has been provided. It is contended on behalf of
the Appellant that this is because it has seen no such use within the last ten years and therefore
1no such documentation exists.

The lands in question are not covered under 99/2505. 02/700 and 02/2035, we understand this
does not apply to the 9 acres.

The only planning permission relevant to this area is under Planning Reference 072235 which
permitted the construction of 103 houses. on the land in question, however, this was withdrawn
because of issues with the road access for the 103 house development and the inadequate
scwage systems in the area. The area was never intended to be public open space, as we
understand it.

The fact that Clare County Council constructed a tence between 2011 and 2017, approximately
400 metres long around the perimeter of the land and did not include it as public open space in
their settlement plans. is indicative of the fact that this land was not earmarked as part of the
original plan and, as such. does not come within Article 9(1)(a)(i) of the Planning Development
Act, 2001.

Again, as we understand it, Article 9(1)(a)(ii) of the Planning act does not apply because no
new access is being constructed.

Article 9(1)(a)(iii) does not apply as no new access or change of use applies. The land is
farming land and no intensification of farming is being applied for. This land has always been
accessed through Westbury.

The Appeilant submits that Clare County Council has confused the two different use
designations, for the total site area due to misunderstanding. in relation to the part known as
OS3, which we would set out below;

(1) Their apparent failure to follow correct procedures in designating the area known
as OS3 as a public open space in the Clare County Development plan;

(i)  Their apparent failure to follow the correct procedures in landscaping part of OS3
and;

(i)  Their failure to adduce any evidence that this area was used habitually for
recreational purposes on or before May 2009.

In connection with point (iii) above. the Appellant cannot establish beyond his own state of
knowledge and that obtained through his efforts to ensure that there was no public recreational
use in the last ten years. There is no evidence of any public recreational use of these lands. It
is not possible to prove a negative beyond this. This has been stated variously by the Applicant
and is apparent from the Land Registry Compliant Ordinance Survey maps submitted as part
of the Application.



In the decision of McGoldrick v an Bord Pleandly [1997] 1 IR 497 the Court accepted that
Ordinance Survey Maps could be as evidence to determine the use of lands. Also in McGoldrick
the Court stated that in order to be in compliance with fair procedures that a statement of fact
on an application must be responded to by way of a request for further information, rejection
of what has been contended. or acceptance. Neither of the former has occurred in this
application and the only evidence available is that the land has not been used for public
recreational use at all within the last ten years. Per the decision in McGoldrick, if the Council
is asserting their determination is correct in fact then it can only be on the basis of information
made known to the Applicant. In the instance of this application and appeal the only evidence
has been that there has been no such use in the last ten years. It is clear therefore that this
determination must be erroneous and as such the sought exemption should have been granted.

Finally, we enclose Office Account Cheque in the sum of €220.00. representing the fee
involved in lodging this Appeal.

You might kindly acknowledge sate receipt and furnish us with an Appeal number, once same
has been processed.

Yours faithtully,

O’ Brien & Associates

Encls.



Appheant: Gerard Macdden
Greengate House
Carr Street
Limerick

Date: 09.03.20

To: An Bord Planeala. 64 Marlborough Street. Dublin |
Planning Authority: Clare County Council

RE: R20-4 whether the ercction of fence no. | and fence no.2 at Riverdale. Westbury, Co.
Clare is or is not development and is or is not exempted des clopment,

Dear SirrMadam.

| am writing to you to make an APPEAL against Clare ¢ ounty Council’s on the above
decision.

The land in question was sold by public auction in Sep™ 17 by a receiver for Greenband
Investments Ltd. This was land what was leltover from the original agricultural farm of about
12 acres. An acre of this land was transterred 10 Clare County Council to comply with Open
Space requirements as previously agreed (Clare County Council drawing no. 12-1106-07, see
enclosed).

The receiver was appointed in Feb 2011, Some of this tand had been used as an enabling site
for the construction housing estate. The rest had been overgrown with bushes and serub.
Between 2011 and 2016 there had been many representations made to Clare County Council
about the state of the land"s dangerous condition ol the enabling site. which was cleaned up
around 2016, There was also a wooden lence constructed by Clare Council between the
agreed open space and the agricultural Jand.

The receiver sold the land by public auction m Sep’17.
The conveyancing was concluded in Duec' 18,

On the 29 May 2019 we attempted to complete the fencing off of our land. After we started
the work we were approached by Ann Colleran of Clare County Council. She requested us to
cease the work. She said there was a question of the land been open and amenity space for
the last |0 years. She said she had 10 go back and look at the correspondence to see when the
land had stopped been an enabling area. She has never come back 1o us to clarify this. She
also told us this land was covered by Clare county Council public Liability Insurance that she
also failed to confirm in writing. We sent her an email on May 30, 2019 which she has still
failed to answer (Please see enclosed email “A™ that we wrote to her). In the intervening
period we also asked the Council the following questions and they failed to answer them.



16 Oct 2019

Dear Sir'Madam,

Thank you for letter dated 9/9/19 with regard to us constructing a 1.5m fence internally on
this land.

Could you please clarify the permifted area of public Open Space on the map of our land
attached. [ also attach the Athiunkard Settlement Plan for reference which shows the top
part (083} as open space.

16 Oct 2019

Dear Sir/Madam,

We wish to make a further query regarding our land as shown the attached map.

f requested to view of the original planning P02/2035 from planning. { could riot see where th
@ land in question (our land) was mentioned in condition & of this planning.

The land in question is clearly outside Red line on map outlining area in which planning was
applied for (please see attached copies site layout and site location from PO2-

2035). Neither is the land in question to the south of blue hatched area. In other words | can
not see where our land is marked as Open Space as specified in condition 5. Our land is not
marked as open space on any plans in this planning application. Could you please clarify thi
57

The anly planning permission that makes reference to our land is 072318 {planining for 103
houses on the fand in question). From m y understanding this planning was withdrawn becau
se of issues with the flood plane.

18 Oct 2019

Dear SirfMadam,

Could you please confirm that you served notice to the previous landowners of this land
(outlined in red on the attached map) that you designated as open space the top of the land
(O83) as per the Athlunkard Seltlement Plani (see altached).

Please refer to the act below,

“Planning and Development Act, 2000

14.—(1} Where a planning authority proposes to include, for the first time, & provision in a
development plan relating to the preservation of a specific public right of way, it shall serve
notice (which shall include particulars of the provision and a map indicating the right of way)
of its intention to do so on any owner and occupier of the land over which the right of way
exists.”

5 Nov 2019

Dear Sir'Madam,

We are trying to find a planning application for the construction of the raised bank/mound an
d fence on top of this mound in the position marked blue on the mapped attached. The fene/
mound is between our land (marked A on map) and the public space adjacent to Bruachin ro
ad. This raised bank and fence was there before we purchased it in 2017, | also attach a ph

oto of it. Was this fence and mound exempt from planning?



We wish to address the points one by one as set out in the Council's letter to refuse the
exemption.

(i) With regard (o section 4(1)h) of the Planning Act 2000 the appearance of the Fence
would not be inconsistent with the neighbouring housing estate as the fence would
only be a continuation of the existing Council fence which already blends in and is
acceptable by the neighbouring housing estate. If the existing Council's fence
complies with section 4( 1 )(h). why would a continuation of the fence not comply?
The fence will only be 1.2m high (below eve level) and will consist of green timber
post and sheep wire. thus reducing the visual impact so iar as possible. The wire will
be well tensioned giving a nice neat appearance.

(iii)  Neither the Council nor ourselves are aware o any letters served by the Council to
the previous landowners of this land that this land was designated as Open Space
according to section 14-(1) of the Planning and development act, 2000. which states,
“14.—(1) Where a planning authority proposes to include, for the first time, a provision in a
development plan relating to the preservation of a specific public right of way, it shall serve
notice (which shall include particulars of the provision and a map indicating the right of way) of
its intention to do so on any owner and occupier of the land over which the right of way exists.”

In the case where the Council has not served a notice as above to the previous
owners then would NOT make the land in question designated open space. In
condition 5 of planning P02-2035 the area marked in blue to the south is outside of
our {and so it does not apply.

(iv)  The previous owner went into recervership on Feb 2011, Up to that date the land was
been used as enabling area for (he development for the housing estate, In 2011 the
land went under the protection of the high court due the receivership process so you
can’t establish a right of way under such tand. In conclusion the land was not
habituaily open or used by the public during the 10 vears preceding this proposed
fence.

Signed:

Gerard Madden
IM Properties Ltd
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Registered Post

Mr. Gerard Madden
C/o Donal O'Byrne
Greengate House
Carr St

Limerick

13" February 2020

|Section 5 referral Reference R20-4 the name of Gerard Madden

'Mhmcﬂon of fence no. 1 and fence no. 2 at Riverdale, Westbury, Co. Glu:l
is or is not development and is or 18 not exempted development.

e ]

A Chara,

| reler to your application recaived on 20 inuary 2020 under Section 5 of the Planning &
Davelopment Act 2000 (as amended) in relation 10 the above

The Planning Authority has considered the matter and | attach herewith the Council's
findings in this matter

Where & declaralion 1s issued by tne Panning Authonty, any person issued with &

declaration, may on payment to an Bord Pleanala of the required fee, refer a declaration for

raview by An Bord Pieanala within 4 weeks of the date of the issuing of the Mlﬂih‘ﬂ _
. Detalls on making such appeal are watlh! Ao on tha Board s website al www. pleanalaie

¥

Mise, le meas

Planning Department
Economic Development Directorate

An Roing Pleanaia Planning Department
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DECLARATION ISSUED UNDER SECTION § OF THE
PLANNING & DEVELOPMENT ACT 2000 (AS AMENDED)

Reference No.: R20-4

Combaire Contae an Chilas
Clare County Council

e —— e . S~

Scction 5 referral Reference R20-4 the name of Gerard Madden
Whether the erection of fence no 1 and fence no. 2 at Riverdale, Westbury, Co, Clare, |
_is or is not development and is or is not exempted development,

AND WHEREAS, Gerard Madden has requesiod 1 daclaration from Clare County Counail
cri the said question.

AND WHEREAS Clare County Council, in considering this referral. had regard in
particular to -

(a) Sectlons 2, 3 and 4 of the Plarnning and Jevelopment Act, 2000, as amanded;

(b) Class 11 of Part 1, Scheduie 2 of the Planning and Development Regulations 2001, as
amended;

(e) Aticles 6 and 8 of the Planning and Development Regulations 2001, as amended;

(d) The planning history of the site Including the permitted developments and associated

open spaces areas, in particuar planming reference no. P02/2035 and condition no.1
and § of same;

(e) The details and particulars as submitiad with the referral application.

And whereas Clare County Council (Planning Authority) has conciuded:

(i) The erection of a fence constiutes both ‘works and 'development’ as set out under
Sections 2 and 3 of the Planning and Develapment Act, 2000, as amended;
(il The development does not come within the scope of exemplion dfmavm T
: of the Planning and Deveiopment Act 2000 as amended,
(li) oposed fences, would not be exempted development as they would conl
conditions of & planning permission namely, conditions number 1 and § of
parmission granted under planning reference no  P02/2035, and, (herefe
ridﬂednn on exemplion under Articie 9(1)(a)i) of the Planning m, vele
xgulal 'ns2001 g4 amendad apohu in this instance, i

- or used by the public durtng the 10 years pmoodtqg such fenci

ealional purpose as &8 means of access o a place of rec |4

c8 serving the adjoining housing development and as mﬂ e

B0 dévelopmen! as S81 oul under Articie 9" Xajx) of the Pilat
ent Regulations 2001, as amended, apply in this instance.
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THEREFORE: The Planning Aulhonty

: IN exgrose of the powers conferred on it by Section 5
of the Planning and Development Ac!,

2000 (as amended), hereby decides that:
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. [ An
Y Bord Inspector’s Report
%" .| Pleanala ABP-306874-20

*

Question Whether the erection of fence no. 1
and fence no. 2 at Riverdale,
Westbury, Co. Clare is or is not
development and is or is not
exempted development.

Location Riverdale, Westbury, Co. Clare
Declaration

Planning Authority Clare County Council
Planning Authority Reg. Ref R20-4

Applicant for Declaration Gerard Madden.

Planning Authority Decision Is not exempted development
Referral

Referred by Gerard Madden.

Owner/ Occupier Gerard Madden.

Observer(s) None.

Date of Site Inspection 5" May 2020.

Inspector Brid Maxwel|

ABP-306874-20 Inspector's Report Page 1 of 12



1.0

8

1.2

2.0

s

2.2.

3.0

3.1.

Site Location and Description

This referral relates to a greenfield site located to the east of Riverdale Housing
Estate in Westbury, Athlunkard Co Clare in County Clare and within the north-
eastern suburbs of Limerick City. The Athiunkard River a tributary of the river
Shannon River runs along the eastern boundary of the site and these lands form part
of the floodplain. A constructed embankment with dense vegetation and trees is
adjacent to the river. The River Shannon is located a short distance to the

southwest. Access to the area is open and on the date of my site visit | noted
recreational dog walkers in the area.

Photographs of the site and vicinity are appended to this report.

The Question

The question as posed is whether the erection of a fence 1.2m high at Riverdale
Westbury is exempt from planning permission. The submission indicates that it is
proposed to erect a timber post and sheep wire fence 1.2m high over two sections of
land. The first area proposed to be fenced is 69m in iength and is located at a small
turning head and the second area 144m in length is to the south of this and wouid be
& continuation of a fence on Council tand to the south. The proposed fence follows
the line of site boundary 02/2035.

Cover letter indicates that neither the Council nor the applicant are aware of any
letters served by Clare County Council to the previous owners of the land indicating
that this land was designated open space according to Section 14-1 of the Planning
and Development Act 2000.

Planning Authority Declaration

Declaration

By order dated 13" February 2020 Clare County Council declared the following

Whereas Clare County Council (Planning Authority) has concluded:

ABP-306874-20 inspector's Report Page 2 of 12



(H

(ii)

(i)

(iv)

The erection of a fence constitutes both ‘works' and ‘development’ as set

out under Sections 2 and 3 of the Planning and Development Act, 200, as
amended:

The deveiopment does not come within the scope of exemption afforded

by Section 4(1)(h) of the Planning and Development Act 2000, as
amended,;

The proposed fences, would not be exempted development as they would
contravene conditions of a planning permmission, namely, conditions
number 1 and & of planning permission granted under planning reference
no. P02/2035, and, therefore, the restriction on exemption under Article
9(a)(a)(i) of the Planning and Development Reguiations 2001, as
amended, applies in this instance:

The proposed fences would result in the fencing off or enclosure of lands
habitually open to or used by the public during the 10 years preceding
such fencing or enclosure for recreationat purpose as a means of access
to a place of recreational utility, being open space servicing the adjoining
housing development and as such the restrictions on exempted
development as set out under Article 9(1)(a)(x) of the Planning and
Development Regulations 2001, as amended apply in this instance

Therefore The Planning Authority in exercise of the powers conferred on it
by Section 5 of the Planning and Development Act, 2000 (as amended)
hereby decides that: the erection of fence no 1 and fence no 2 at
Riverdale, Westbury, Co Clare constitutes development which is not
exempted development as defined within the Planning and Development

Acts, 2000 (as amended) and associated regulations.”

3.2. Planning Authority Reports

3.2.1. Planning Reports

3.2.1.1 The Planner's report concludes that the erection of fence 1 would contravene

conditions no 1 and 5 of Pl. Ref 02/2035. The proposal would result in fencing off of

lands habitually open to or used by the public during the 10 years preceding such

ABP-306874-20 Inspector's Report Page 3 of 12



fencing or enclosure for recreational purposes as a means of access to a place of

recreational utility being open space serving the adjoining housing development.

3.2.2. Other Technical Reports

None
4.0 Planning History

19/30 Question whether the construction of a 1 .5m high fence (sheep wire)

internally on land at Riverdale, Westbury is or is not development and is or is not
exempted developmeni.

The Planning Authority determined that

(i) The erection of a fence constitutes both ‘works’ and development as set

out under Section 2 and 3 of the Planning and Development Act 2000, as
amended.

(ii) The development does not come within the scope of exemption afforded
by Section 4(1)(h) of the Planning and Development Act 2000 as
amended

(i)  The development does not come within the scope of the exemption
afforded by Class 11 of Part 1 of the Second Schedule to the Planning and
Development Regulations, 2001 as amended. as the height of the fence
exceeds 1.2m.

(iv)  The proposed fence, which would intersect a permitted area of public open
space, would not be exempted development as it wouid contravene a
condition of a planning permission, that is, condition number 5 of planning
permission granted under planning register reference number 02/2035,
and, therefore, the restriction on exemption under Article 9(1)(a)(i) of the

ABP-306874-20 Inspector’s Report Page 4 of 12



Planning and Development Regulations 2001, as amended, applies in this
instance.

(v}  Now therefore Clare County Council decides that the proposed erection of
a 1.5m high fence internally on land at Riverdale constitutes development
which is not exempted development.”

07/2318 Application by Greenband Investments for the construction of 103 houses
access roads and ali associated site works together with alterations to previously
approved planning ref no s P02-2035 and P02-700. Withdrawn.

0712235 As above. Incomplete application

04/1467 Application for permission for the construction of 166 houses and
associated works, permission is also being sought for the repositioning of house
numbers 27, 28,43 44, 111,112, 113, and 114 and associated site works approved
planning P02/2035

04/1301 incomplete application

02/2035 Mcinerney Construction Ltd. Permission for change of house design on site
numbers 1 to 169 under previously approved planning permission No P99/2505 to
be replaced with 51 terraced houses and 168 semi-detached houses and associated
site works. Appeal Withdrawn

Condition 1 specified that the development to be carried out in accordance with
plans and particulars submitted to the Planning Authority on 22 November 2002 as
amended by particular of 24" June except where aitered or amended by conditions
of the permission.

Condition 5 No development shall occur in the designated open space areas
including the open space area to south of the site hatched in biue colour on site
layout plan drawing no 03-100A received by the Planning Authority on 24t June
2003.

02/700 Permission for change of house design on site numbers 170 to 238 under
previously approved planning permission no P99/2505 to be replaced with 90

number semi-detached houses and associated site works.
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5.0

6.1.

5.2.

PL03-120663 99/2505 Mcinerney Construction. Permission granted and modified
following appeal of conditions

98/1064 Mcinerney Construction Lid. Permission for alteration to amenity area layout
and the programme for its provision. Withdrawn

UD19/32 Warning letter issued served 30" May 2019 regarding : The erection of a
fence to land designated as open space associated with a residential development
and restricting access to members of the public to lands habitually open to and used
by the public as a recreational utility and rendering the area inconsistent with the use

as open space as specified in permissions granted under the Planning Acts.
UD09/193 Non-compliance with conditions relating to PL02/2035

UD09/194 Non-compliance with conditions 02/700

Policy Context

Development Plan

The Clare County Development Plan 2017-2023 refers

The referral site is within an area zoned open space 0S3.

Natural Heritage Designations

The Lower River Shannon SAC is within 100m of the site
The River Shannon and River Fergus Estuaries SPA is within 3km of the site.

Having regard to the nature and scale of the development subject of the referral, |
am satisfied that no appropriate assessment issues arise and it is not considered
that the development would be likely to have a significant effect individually or in
combination with other plans or projects on a European site.
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6.0 The Referral

6.1. Referrer's Case

6.1.1 The referral case as submitted to the Board outlines the following background.

The land was sold by public auction in September 2017 by a receiver for
Greenband Investments Ltd. and conveyancing concluded in December 2018.

This was land leftover from the original agricultural farm of about 12 acres.

An acre of this land was transferred to Clare County Council to comply with

Open Space requirements as previously agreed. (Clare County Council
drawing No 12-1106-07)

Some of this land was used as an enabling site for construction of housing

estate. The rest had been overgrown with bushes and scrub

Between 2011 and 2016 there had been many representations made to Clare
County Council about the state of the land's dangerous condition of the
enabling site which was cleaned up around 2016. There was a wooden fence
constructed by Clare County Council between agreed open space and
agricuitural land

On 20" May 2019, referrer attempted to complete the fencing of the land and
was subsequently advised to cease work by Clare County Council.

No clarity form Clare County Council regarding designation as open space or
whether notice was served to the previous landowners of this land designated
as open space within the Athlunkard Settlermnent Plan.

With regard to Section 4(1)(h) of the Planning and Development Act 2000 the
appearance of the fence would not be inconsistent with the neighbouring
housing estate as the fence would be a continuation of the existing Council
fence.

The fence will only be 1.2m high and will consist of green timber post and
sheep wire {hus reducing visual impact, Wire will be tensioned giving a neat

appearance.
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6.4.

7.0

.

g

¢ Neither the Council nor the referring party are aware of any letters served by
the Council to the previous landowners of this land that this land was
designated as open space according to Section 14(1). In condition 5 of PO2-
2035 the area marked in blue 1o the south is outside the land so does is not
relevant.

» [In 2011 the land went under the protection of the high court due to the
receivership process and a right of way could not be established. The land

was not habitually open or used by the pubic during the 10 years preceding
the proposed fence

Planning Authority Response

The Planning Authority did not respond to the referral

Statutory Provisions

Planning and Development Act, 2000

5.2 Works” includes any act or operation of construction. excavation, demolition,

extension, alteration, repair or renewal. .

S.3.(1) In this Act, "development” means. except where the context otherwise
require, the carrying out of any works, on, in over or under land or the making of any

material change in the use of any structures or other land.

S.4(1)(a)-(I) sets out what is exempted development for the purposes of this Act.

Planning and Development Regulations, 2601

Article 6(1) Subject to articie 9, development of a class specified in column 1 of Part
1 of Schedule 2 shall be exempted development for the purposes of the Act,
provided that such development complies with the conditions and limitations
specified in column 2 of the said Part 1 opposite the mention of that class in the said
column 1.
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Class 11

The construction erection, lowering. repair or replacement, other than within or
bounding the curtilage of a house, of -

(a) Any fence (not being a hoarding or sheet metal fence), or

(b) Any wall of brick, stone, blocks with decorative finish, other concrete blocks or
mass concrete.

Conditions and limitations to same include:

(1) the height of any new structure shail not exceed 1.2m or the height of the

structure being replaced, whichever is the greater, and in any event shall not
exceed Zmelres.

Article ¢ (1) sets out the instances where development to which ariicle 6 relates shall
not be exempted development for the purposes of the Act including:-

(@)  [fthe carrying out of such development wouid

(x} consist of the fencing or enclosure of any land habitually open to or used by the
public during the 10 years preceding such fencing or enclosure for recreational
purposes or as a means of access to any seashore mountain, lakeshore, riverbank
or other place of natural beauty or recreational utility.

8.0 Assessment

8.1. s oris not development

8.1.1. 1am satisfied that ihe erection of fence walls within the definition of ‘works’ under
section 2 of the Act and that the carrying out of such works is development as
defined under section 3(1) of the Act and this is not disputed by the parties.

8.2. ls oris not exempted development

8.2.1 The referrer submits that the developrnent is exempted development by virtue of
Class 11 of Schedule 2 Part 1 of the Planning and Development Regulations 2001,
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8.3.

8.3.1.

8.3.2.

8.3.3.

8.34.

as amended which provides for “The construction erection, lowering, repair or

replacement, other than within or bounding the curtilage of a house, of ~
(c) Any fence (not being a hoarding or sheet metal fence),”

The relevant condition and limitation being that the height of any new structure shall
not exceed 1.2m in height.

| am satisfied that the proposed fence falls within the relevant conditions and
limitations therefore it is appropriate to proceed to consider the restrictions on
exemption.

Restrictions on exempted development

I note that the Council in its decision referred to conflict with the terms and conditions
of permission reference (02-2035) however the first party notes the proposed fence
lies outside the site boundary of 02-2035 and therefore this permission is not directly
relevant to the considerations raised within the referral. | note that details of the
planning history on these lands including layout plans for 89/2505 02/700 nd 02/2035
clearly show the area now proposed to be fenced as public open space.

Article 9 details a nurmber of restrictions on exempted development. That relevant to
the current case is Article 8(1)(a)(x) which refers to a development consisting of the
fencing or enclosure of any land habitually open to or used by the public during the
10 year preceding such fencing or enclosure for recreational purposes, shall not be
exempted development for the purposes of the Act.

The referrer refutes the assertions of the Council that the lands form part of open
space and outlines that the lands had been used partly as an enabling site for the

construction of the housing estate and the rest overgrown with bushes and scrub.
g

Having examined the submitted documentation and conducted a site visit, | would
observe that as there is unfetiered public access over this subject area and based on
submitted details, the planning history and observation on site visit it is evident that
the area functions as cpen space. The subject area is not enclosed or fenced and is
open fo the public and is contiguous to and open to a larger network of passive
recreational open spaces extending to the north south and east. The site cannot be

divorced form the wider area of open space of which it forms part merely be reasaon
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9.0

8.1.

of landownership. The appiicant provides no evidence that the subject area has not
been habitually open to the public during the last 10 years. The restrictions under

article 9(1)(a)(x) therefore apply and the erection of a fence_ as proposed, does not
constitute exempted development

Recommendation

| recommend that the Board should decide this referral in accordance with the
following draft order.

WHEREAS a question has arisen as to whether the erection of a fence

1.2m high at Riverdale Westbury is or s not development or is or is not
exempted development:

AND WHEREAS Mr Gerard Madden requested a declaration on this
question from Clare County Council and the Council issued a declaration
on the 13" day of February 2020 stating that the matter was development
and was not exempted development:

AND WHEREAS Mr Gerard Madden referred this declaration for review to
An Bord Pleanala on the 11" day of March 2020:

AND WHEREAS An Bord Pleanala, in considering this referral, had regard
particularly to -

(a) Section 2, 3 and 4 of the Planning and Development Act, 2000, as

amendea,

(b) articles 6 and 9 and ciass 11 under Part 1 of Schedule 2 of the
Planning and Development Regulations, 2001, as amended,

AND WHEREAS An Bord Pleanala has concluded that:
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(@) That the erection of the proposed fence falls within the definition of
works under section 2 of the Act and constitutes development within

the meaning of Section 3(1) of the Act

(b} That the erection of the proposed fence falls within the scope of
class 11 under Part 1 of Schedule 2 of the Regulations and under

Article 6(a) of the regulations,

(c) That, by reason of the said fence enclosing land habitually open to
or used by the public during the 10 years preceding such fencing or
enclosure for recreational purpeses, the subject development by
virtue of the provisions of Article 9(1)(a)(x) of the Planning and
Development Regulations, 2001, does not come within the scope of
the exempted development provisions of Schedule 2 of the Planning

and Development Regulations 2001.

NOW THEREFORE An Bord Pleanala, in exercise of the powers conferred
on it by section 5 (3) (a) of the 2000 Act, hereby decides that the proposed
erection of fencing at Riverdale Westbury is development and is not

exempted development,

Brid Maxwel!
Planning Inspector
1 July 2020
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Brief History of Section 5 applications for a proposed FENCE at Westbury, Co. Clare

We initially applied for a Section S application to seek planning exemption for the Fence in
Jan’ 2020. The proposed fence was in two parts as shawn on the map in the application.
Clare County Council refused this section 5 application saying (i) the Fence would result in
fencing of land habitually open to the public tor the previous 10 years, [ii) The Fence
contravenes Condition 5 of PO2-2035, which stated “no development shall occur in the Open
Space area to south.....”

We appealed this decision to An Bord Pleanala i Mar 2020 arguing that it was not Open
Space, nor was it open to the public for 10 vears

An Bord Pleanala upheld the Council’s decision saying that we had no proof that the land
was not habitually open to the public in the past 10 years.

In Jan’ 21 we applied for a Section 5 again tor a Fence in a different position that was outside
of the ‘Open Space’ area

The Council refused this section 5 application again for the same reasons as previous
application despite the fact that the position ot the fence was outside the ‘Open Space’ area.
We appealed it to An Bord Pleanala but we missed the deadline by a day.

In Oct. we applied again to the Council with the same application but also included extra
informatian clearly explaimng why the Council had misread their planning decision as
detailed in part (1ii) of the refusal

On the 15" Nov the Council refused again with the same reasons as the previous refusal, but
this time omitted the part {iil) We now wish to appeal this decision,

Why we think the Council are wrong about their last decision are as follows:

(i)

(ii)
(iif)

{iv)

The land was in receivership and under the protection of the high court and so one
should not be able to establish right of ways over the land as established by supreme
court decisions (Gore/Baoth estate. Maya)

There are no registered nght ol ways through the land

Maost of the land is covered in scrub and would not have been physically able to use for
recreational purposes

The developers/liquidator under the supervision of Clare County Council constructed a
400m fence on the west of the property without going through formal planning process.



Is the erection of a Fence 1.2m high. at Riverdale. Westbury exempt from

planning permission?

Eatra Descroiption  Intormaston on the subect.

With reference to our previous correspondence repardimg this land. we wish to point out the
following facts that seemed 1o be misimterpreted

[

With reference to conditions 1 and 5 of planmng P02 2035, 1he area in question (our
land) is outside the area marked by the yed line (area planmmge applied for) on the site
location map of this plannimg (please <o copy ol map enclosed).

Condition 5 of P02 2035 stiles: N chovhnncar shall vocnr i e 6 cupmated apen SPACE @iCas
trclucing the open space avea o the sautie o te i aiched i bl ol on site lovem drawing ne.
tis-1ni4."

The area m question s W 1he east of the land that planning was applied for
(P02/2035)

In response to condition 5. none of the arca i question 1s designated as Open Space.

The areas marked as open space on the cast of the dey viopment. marked as A, B, C on
the enclosed map were cut oft by a tence and bank 1o the west of our site and 1o the
east of the development site. This enclostire was constructed under supervision of
Clare County Council. We hehieve this was done around 015

It is obvious from the planning that the area n queston s oot subject 1o condition 5 of
planning P0O2/2035

The land in question is bounded on the east (neighboring farmer) and south (Council
land) by a diteh and open dykes On the wes by i fence and bank that cuts the land
off from the space that was designated as open space m PU2:2035, We believe that
this open space was regulunized w shape after agreemenmt with the receiver of
Greenband Investments Lid i ¢, 2015 and Clare County ( ouneil supervised a 4(H0-
meter fence dividing the public space rom our space

On the north access is restricted by over grown bushes. trees and serub which acts as a
natural barvier.

There is no doubt that this area ol land ouside the Westhury settlement was not
habitually open to or used by the public dunng the 10 veurs preceding as indicated by
planning act 2001, article Y01 adx). a as 1t is was baswally maccessible.

Anecdotal evidence of this 1s thar 11 1 was meant 10 be open space, why would the
Council agree 1 the consiruetion of ¢ 400m fence. cutting the area off from the actual
Open Space designated i PO2 2033



All the areas outside the red hine (on site layout map of PO2 2035) are subject 1o
separate plamning permissions for housmg The area 1o the east in question was
subject to a plannig application PO7 2235 The architect mvolved had indicated when
this planning permission was apphed tor there was no mention of this area ever been
considered as amenity arca. The apphication was withdrawn because of sewage and
access problems. This is further anecdotal exidence that this area was not public open
space,

Furthermore. Clare County  Council removed all this area from the Westbury
settlement i1 the current County deselopment plan,

We understand from conversations with the planning olfice that the Council has no
documentation on file to prove that this area has been hubitually occupied for more
than vears.

Our conclusion is that you have mused up the contentions area marked OS3 with the
area where we propose 1o construct the fence.

As outlined m aur letter. your wterpretation of condition 1 and § is incorrect and you
seem 10 be mixing up OS5 and 1he Lnd i gquestion. We are giving you an opportunity
1o reassess your docomentation and decision before we apply for leave to appeal to
the high court to judicially review the decision vou have made inrelation to our fence.
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