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RE: Referral under Section 5(4) of Planning & Development Act 2000 (as amended)
‘Lands at Lismaine, Jenkinstown, Co. Kilkenny.’

A Chara,
Kilkenny County Council hereby refers the following question(s) to be determined by the Board:

1. Whether excavation of land to create a lagoon system, including associated pipe work
and mounding to facilitate ground water lowering and discharge of water from the
quarry at Lands at Lismaine, Jenkinstown, Co. Kilkenny is or is not development and is
or is not exempted development within the meaning of the Planning & Development Act
2000 (as amended).

2. Whether the operation of the quarry at Lismaine (which is an established use under the
P&D Act 2000 as amended) with discharge of water from the quarry to land outside the
site ownership boundary at Lands at Lismaine, Jenkinstown, Co. Kilkenny with
hydrological connection to the River Barrow/Rover Nore SAC and Inchbeg pNHA is or is
not development and is or is not exempted development within the meaning of the
Planning & Development Act 2000 (as amended).

Background

The subject site comprises a quarry located in the townland of Lismaine, approx. 4.5kms south
of Ballyragget. The site is accessed off the local primary road L-1818-19, close to its Jjunction
with the N77-141, It is located approx. 450m east to the River Barrow And River Nore Special
Area of Conservation (SAC site code 002162) and Inchbeg pNHA ( site code 000836). There are
a number of residential dwellings in the area and a petrol filling station at the junction of the LP
1818-19 and the N77-141, close to the site.

Quarrying in this area started prior to 1964 and aerial photos from the 1970s show the quarry as
extant. The lands in the original ownership of James Treacy in 1964 would have constituted all
the lands currently in the ownership and use by both Brenstone (William and Liam Brennan),
Lismaine concrete and Asphalt Roofing (Donal O’Regan and Doni O’Regan). This land was sold
off in batches in the 1970s and 1980s, to The Brennan Bros others. The current landownership
breakdown is indicated on the Folio Map Lismaine in the exhibit 13.

The map attached shows the area of land currently in the ownership/under control of Mr. Don
O’Regan, Mr Doni O’Regan and the Asphalt Roof company where the business of Asphalt
Roofing is being carried on and where the current quarrying activity is being carried on.
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In 2012 the current operators of quarry activities, attempted to register under the quarry
registration provisions of section 261 A of the Planning and Development Act 2000 (as
amended). However, the application to register was submitted a day late (28% April 2005) which
was outside the period allowed for such applications under this legislation and accordingly the
application was rejected. The quarrying activities were considered unauthorized development.

On a number of occasions in the past, 2009, 2010, 2012, and 2014 Kilkenny County Council has
issued Enforcement Notices against the developers with regard to quarrying activities at
Lismaine on the basis that it is unauthorised development. On each occasion, the developer

ceased the unauthorized activities in response to the Enforcement Notices. (see planning history
below)

In 2020 the Council received a further complaint in relation to unauthorised quarrying activity at
the subject site. Ultimately Kilkenny County Council was of the view that the quarrying
activities constituted unauthorized development. The Council subsequently made an application
for an injunction under Section 160 of the Planning and Development Act 2000 (as amended).
This case is currently active with the respondents arguing that by virtue of the provisions of
Section 251 of the P&D Act 2000 as amended the period of one year referred to in Section 261(1
has to be read as one year and nine days and that therefore the information was submitted within
the period prescribed in the PDA 2000.

This is currently an active case and is presently before the Circuit Court awaiting a hearing date.

The Council subsequently received a further complaint in October 2021 regarding excavations to
create a lagoon system and associated works to facilitate water discharge at the subject site. An
Enforcement Notice regarding said works was issued on 10% December 2021 under section 154
of the P&D Act. This most recent complaint is the subject of question 1 of this referral to the
Board under Section 5(4) of Planning & Development Act 2000 (as amended).

The owner of the site is contending that the lagoons and associated discharge of water is

exempted development. (see attached submission by Malcolm Lane planning consultant exhibit
5)

Relevant Planning History

790/82 — Permission granted for an asphalt Processing plant as Lismaine to Donal O’Regan and
John O’Brien. Granted 11/11/1982 (copy of decision and drawings attached exhibit 11)

08/1233 - to extend our existing yard by 1.5 Hectares to be used for the storage of asphalt, roofing
insulation and other roofing materials and all ancillary site works. Granted 10/07/2009 (copy
attached exhibit 12)
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Enforcement History

ENF20103 - Alleged unauthorised quarry activity and alleged unauthorised construction of lagoon

system

Under investigation.

Section 160 proceedings issued.

Separate Enforcement Notice under section 154 issued in relation to the unauthorised excavation
of land associated pipework mounding and all associated site works to facilitate groundwater
lowering and discharge of water from the quarry at Lismaine, Jenkinstown.

ENF14024 - Alleged unauthorised quarry.
Case closed Sept 2014

ENF12111 - Alleged unauthorised quatry.
Case closed

ENF12110 - Alleged unauthorised quarry.
Case closed

ENF10046 — Alleged unauthorised quairy,

Case closed Dec 2010 L L MAR 707]

ENF09177 — Alleged unauthorised quarry.

Case closed April 2010

ENF09176 — Alleged unauthorised quarry.
Case closed June 2016

Planning Authority View Q1

Iy

The Planning Authority has accepted that the quarry has existed at Lismaine,
Jenkinstown, Co. Kilkenny prior to 1964. However, excavations to create a lagoon
system and associated works to facilitate water discharge subject to the most recent
Enforcement Notice issued on 10 December 2021 have now been carried out on site.
The question now arises as to whether the work s or is not development and is or is not
exempted development within the meaning of the Planning & Development Act 2000 (as
amended). The establishment of a quarry use prior 1964 at Lismaine is not disputed by
the Planning Authority. It is the contention of the Planning Authority that due to the
recent excavations to create a lagoon system and associated works to facilitate ground
water lowering and discharge of water from the quarry to an area located outside the site
ownership boundary, that there is a potential significant impact on the swrrounding
environment, particularly the Special Area of Conservation: River Barrow River Nore
SAC ( site code 002162) and the Inchbeg pNHA ( site code 000836) The quarry entrance
from the local primary road L-1818-19 is located approx. 448m from the SAC/pNHA. At
the entrance to the quarry site there is an existing roadside drain which is hydrologically
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connected to the environmentally sensitive sites. (See exhibit 15 attached). Site
inspections carried out by the Planning Authority have been included with this
submission (Exhibits 6, 7, & 8) and show that water from the quarry through the
constructed lagoon system is being discharged at said quarry entrance adjacent to the
road, to the roadside drain with the water flowing towards the direction of the
SAC/pNHA. Please see exhibit 4 ref ENV-W-21-03 The ground water within the active
quarry area is being pumped to the lagoon system and from there is being discharged off
site to the existing roadside drain. The Planning Authority being the competent authority
in relation to appropriate assessment has determined the that the impact of works carried
are uncertain and cannot be screen out from the requirement of a Natura Impact statement
(stage 2 appropriate assessment). Having regard to the proximity of the subject
development to the River Barrow And River Nore SAC, the hydrological connection
from the site to the SAC and pNHA the lack of detail regarding the construction of the
lagoons, the lack of detail in relation to existing land drainage regime within the quatry
site and the management of water disposal from the quarry site results in the uncertainty.
Likely significant effects of the water discharge on the SAC and the requirement for an
Appropriate Assessment cannot be ruled out. Tt is therefore considered that Stage 2 AA
would be required. Under Section 4(4) of the Planning and Development Act 2000 (as
amended), any development that cannot be screened out cannot be exempt from the
requirement for planning permission. Part2, Article 9(1) (a) (viiB) of the Planning and
Development Regulations 2001 (as amended) also provides a restriction on exemption
(under Article 6) where development would require an appropriate assessment. The
Planning Authority therefore considers that the subject works is not exempted
development in this regard.

. The Planning Authority rejects the assertion put forward by Malcolm Lane in relation to
development of the lagoon system as being exempted development. Mr Lane contends
that the ponds/ lagoons constructed at the quarry site associated with the quarry fall under
Article 6 schedule 2 Part 3 Exempted Development — Rural, Class 3 ( minor works and
structures) being “Works relating to the construction or maintenance of any gully, drain,
pond, trough, pit or culvert, the widening or deepening of watercourses, the removal of
obstructions from watercourses and the making or repairing of embankments in
connection with any of the foregoing works.”

«Rural” is not defined in the P&D Act or Regulations. The dictionary definition of rural
is “relating to, or characteristic of the couniry or country life.” The Planning Authority
is of the view that these exemptions are clearly for rural works associated with agriculture
or other rural activity and not applicable to commercial uses such as quarrying, which has
the potential to seriously impact the Environment and are not minor in nature as is
required by the regulations.

Further, the Planning Authority considers that the subject works relating to the lagoon and
disposal of water off site have resulted in a significant change to the character and operation of
the use of the quarry site and is subsequently affecting the proper planning and sustainable

development of the area to such an extent that it can be considered material in planning (M, e,
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Planning Authority View Q2

The Planning Authority accepts that a quarry use on lands at Lismaine was established prior to
1% Oct 1964 as defined within the Planning and Development Act 2000 as amended. An
application for registration dated 27th April 2005 pursuant to Section 261 of the Planning and
Development Act, 2000, was made to the Council. (See exhibit 14 attached)

ended on the 26% April 2005.

The validity of that application is currently the subject of separate legal proceedings in the circuit
court.

It is clear from that registration form submitted in 2005 that there was no discharge from the
premises at that time for the flowing reasons:

Q 10 of the form asks:

Is pumping carried out at the development? Yes No
The No box is ticked.

If Yes, identify (a) rate of pumping and (b) identify point of discharge.
Underneath this part of the question is written N/A

The final part of the question 10 is

Licence reference under which discharge is being carried out.

Underneath is written N/A

The form was signed by theMr Donie O’Regan and it is not unrerasonable to assume that if
there had been a discharge of water at this time, questions would have ben answered in the
affirmative.

Q14 on the application form states:

Please give details of emissions (noise, dust, water, etc) from the quarry where measurements
are available.

The answer given is N/A

Q16 of the form states:
Give details of the level refative to ordnance datum of the winter water table.

The answer given is “Water Table not [dentified.” | AN BORD PLEA NALA
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The application form for registration submitted to the Council in 2005 poses three questions relating t0
the outputs of the quarry at that time. The replies to each guestion indicate that there was no water
discharge from the guarry and in the answer to question 14 it is stated that the winter water table was
not identified. This is credible evidence as 1o the scale and extent of the quarry operation in 2005.

For the purpose of Section 261A of the Planning and Development Act for the purpose of preparing a
screening report further inspection was carried out in May 2012. On inspection it was found that recent
quarrying had taken place to below the water table as the extracted area was filled with water. No
discharge was found from the quarry lands to any adjoining surface water drainage at that time.

An appropriate assessment screening having regard to the site visit, the nature and size of the quarry, all
relevant information available at the time and it was concluded that by virtue of there being no pathway
from the source (quarry) to the receptor (River Nore SAC) that impact on the SAC would be unlikely.

A copy of the planner’s report and AA screening report dated 14th May 2012 and is attached. (See
exhibit 16)

Following complaints received from local residents in August 2020 the Council instigated Section 160
proceedings against Mr. Donal O’Regan and Mr. Doni O’Regan. These proceedings are ongoing.
Complaints were received from Mr. Sean Cahill, Mr. Aidan Brophy and Mr. Eamon Conway local
residents. Sworn Affidavits were made by the complainants and used in the proceedings brought by
Kilkenny County Council. Copies of these affidavits are included as exhibit 17 attached.

Site inspections carried out by the Planning Section of Kilkenny County Council and the Environment
Section of Kilkenny County Council has established that the operation of the quarry provides for the
pumping of water from the active quarry area to a set of constructed lagoons and water now discharges
from the site to the public road drainage system and onwards to the River Barrow/River Nore Sac and
the Inchbeg pNHA through the natural land drainage system. The land drains provide a direct
hydrological connection from the quarry to the environmentally sensitive areas.

It is the contention of the Planning Authority that this has resulted in a material change to the nature
and scale of the operation of the quarry and by virtue of the change in operation (water disposal system
and direct discharge to land drains) has rendered the entire operation (established quarrying activity
and water discharge system) development which requires stage 2 appropriate assessment and therefore
is development and is not exempted development

To assist in the determination of the referral please find enclosed the following documents
numbered as per the list below:

1. Copy of complaints and supporting documentation from KCC Environment Section made
under Ref ENF20103.

2. Copy of Planner’s report dated 15 October 2021 relating to ENF20103, recommending

Enforcement Notice issued on 10% December 2021.

Copy of land map outlining the location of the active quarry and the lagoons

4. Copy of map prepared by the Environment Section of Kilkenny County Council ref
ENV-W-21-03 showing the hydrological cormection between the discharge point of the

site and the Sac and pNHA.
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5. Copy of affidavit from Mr. Malcolm Lane claiming exemption for the lagoons under
Article 6 schedule 2 Part 3 Exempted Development — Rural, Class 3

6. KCC follow-up site inspection photos dated 17 December 2021.

7. KCC follow-up site inspection photos dated 215 December 2021.

8. KCC follow-up site inspection report and photos dated 20% January 2022,
9. Copy of Enforcement Notices issued in relation to ENF20103,

1

0. Copy of affidavits by Mr. Aidan Brophy, Mr. Eamon Conway and Mr. Sean Cahill
relating to injunction proceedings under ENF20103.

11. Copy of Planning ref 790/82 with drawings.

12. Copy of Planning ref 08/1233 with map.

13. Folio Map Lismaine.

14. Copy of application under Section 261 of the P&D Act.

15. Copy of Map 1 NPWS Designated Areas.

16. Copy of Planners Report and AA screening report under 261 A

17. Copies of affidavits from Mr. Sean Cahill, Mr. Eamon Conway, and Mr., Aidan Brophy.

[ attach herewith a cheque of €220 required for a Section 5 referral.

Denis Malone
Senior Planner
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RE:  Referral under Section 5(4) of Planning & Development Act 2000 (as amended)
‘Lands at Lismaine, Jenkinstown, Co. Kilkenny.’

A Chara,
Kilkenny County Council hereby refers the following question(s) to be determined by the Board:

1. Whether excavation of land to create a lagoon system, including associated pipe work
and mounding to facilitate ground water lowering and discharge of water from the
quarry at Lands at Lismaine, Jenkinstown, Co. Kilkenny is or is not development and is
or is not exempted development within the meaning of the Planning & Development Act
2000 (as amended).

2. Whether the operation of the quarry at Lismaine (which is an established use under the
P&D Act 2000 as amended) with discharge of water from the quarry to land outside the
site ownership boundary at Lands at Lismaine, Jenkinstown, Co. Kilkenny with
hydrological connection to the River Barrow/Rover Nore SAC and Inchbeg pNHA is or is
not development and is or is not exempted development within the meaning of the
Planning & Development Act 2000 (as amended).

Background

The subject site comprises a quarry located in the townland of Lismaine, approx. 4.5kms south
of Ballyragget. The site is accessed off the local primary road L-1818-19, close to its junction
with the N77-141. It is located approx. 450m east to the River Barrow And River Nore Special
Area of Conservation (SAC site code 002162) and Inchbeg pNHA ( site code 000836). There are
a number of residential dwellings in the area and a petrol filling station at the junction of the LP
1818-19 and the N77-141, close to the site.

Quarrying in this area started prior to 1964 and aerial photos from the 1970s show the quarry as
extant. The lands in the original ownership of James Treacy in 1964 would have constituted all
the lands currently in the ownership and use by both Brenstone (William and Liam Brennan),
Lismaine concrete and Asphalt Roofing (Donal O'Regan and Doni O’Regan). This land was sold
off in batches in the 1970s and 1980s, to The Brennan Bros others. The current landownership
breakdown is indicated on the Folio Map Lismaine in the exhibit 13.

The map attached shows the area of Jand currently in the ownership/under control of Mr. Don
O’Regan, Mr Doni O’Regan and the Asphalt Roof company where the business of Asphalt
Roofing is being carried on and where the current quartying activity is being carried on.
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In 2012 the current operators of quarry activities, attempted to register under the quarry
registration provisions of section 261A of the Planning and Development Act 2000 (as
amended). However, the application to register was submitted a day late (28® April 2005) which
was outside the period allowed for such applications under this legislation and accordingly the
application was rejected. The quarrying activities were considered unauthorized development.

On a number of occasions in the past, 2009, 2010, 2012, and 2014 Kilkenny County Council has
issued Enforcement Notices against the developers with regard to quarrying activities at
Lismaine on the basis that it is unauthorised development. On each occasion, the developer

ceased the unauthorized activities in response to the Enforcement Notices. {see planning history
below)

Tn 2020 the Council received a further complaint in relation to unauthorised quarrying activity at
the subject site. Ultimately Kilkenny County Council was of the view that the quarrying
activitics constituted unauthorized development. The Council subsequently made an application
for an injunction under Section 160 of the Planning and Development Act 2000 (as amended).
This case is currently active with the respondents arguing that by virtue of the provisions of
Section 251 of the P&D Act 2000 as amended the period of one year referred to in Section 261(1
has to be read as one year and nine days and that therefore the information was submitted within
the period prescribed in the PDA 2000.

This is currently an active case and is presently before the Circuit Court awaiting a hearing date.

The Council subsequently received a further complaint in October 2021 regarding excavations to
create a lagoon system and associated works to facilitate water discharge at the subject site. An
Enforcement Notice regarding said works was issued on 10% December 2021 under section 154
of the P&D Act. This most recent complaint is the subject of question 1 of this referral to the
Board under Section 5(4) of Planning & Development Act 2000 (as amended).

The owner of the site is contending that the lagoons and associated discharge of water 1s

exempted development. (see attached submission by Malcolm Lane planning consultant exhibit
5)

Relevant Planning History

790/82 - Permission granted for an asphalt Processing plant as Lismaine to Donal O’Regan and
John O’Brien. Granted 11/11/1982 (copy of decision and drawings attached exhibit 11)

08/1233 - to extend our existing yard by 1.5 Hectares to be used for the storage of asphalt, roofing
insulation and other roofing materials and all ancillary site works. Granted 10/07/2009 (copy
attached exhibit 12)

AN BORD PLEANALA |

2 2 2 MAR 2022
LTRDATED FROM
LDG- l
ABP- . $
[ e e - masm—— ]




Enforcement History

ENF20103 - Alleged unauthorised quarry activity and alleged unauthorised construction of lagoon

system
Under

investigation.

Section 160 proceedings issued.

Separate Enforcement Notice under section 154 issued in relation to the unauthorised excavation
of land associated pipework mounding and all associated site works to facilitate groundwater
lowering and discharge of water from the quarry at Lismaine, Jenkinstown.

ENF14024 - Alleged unauthorised quarry.
Case closed Sept 2014

ENF12111 - Alleged unauthorised quarry.
Case closed

ENF12110 - Alleged unauthorised quarry.

Case closed

ENF10046 - Alleged unauthorised quarry. B _
Case closed Dec 2010 2 2 MAR 2027

ENF09177 — Alleged unauthorised quarry.

Case closed April 2010 {LD

ENF09176 — Alleged unauthorised quarry.

Case closed June 2016

Planning Authority View Q1

1.

The Planning Authority has accepted that the quarry has existed at Lismaine,
Jenkinstown, Co. Kilkenny prior to 1964. However, excavations to create a lagoon
system and associated works to facilitate water discharge subject to the most recent
Enforcement Notice issued on 10" December 2021 have now been carried out on site.
The question now arises as to whether the work s or is not development and is or is not
exempted development within the meaning of the Planning & Development Act 2000 (as
amended). The establishment of a quarry use prior 1964 at Lismaine is not disputed by
the Planning Authority. Tt is the contention of the Planning Authority that due to the
recent excavations to create a lagoon system and associated works to facilitate ground
water lowering and discharge of water from the quarry to an area located outside the site
ownership boundary, that there is a potential significant impact on the surrounding
environment, particularly the Special Area of Conservation: River Barrow River Nore
SAC ( site code 002162) and the Inchbeg pNHA ( site code 000836) The quarry entrance
from the local primary road L-1818-19 is located approx. 448m from the SAC/pNHA. At
the entrance to the quarry site there is an existing roadside drain which is hydrologically
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connected to the environmentally sensitive sites. (See exhibit 15 attached). Site
inspections carried out by the Planning Authority have been included with this
submission (Exhibits 6, 7, & 8) and show that water from the quarry through the
constructed lagoon system is being discharged at said quarry entrance adjacent to the
road, to the roadside drain with the water flowing towards the direction of the
SAC/pNHA. Please see exhibit 4 ref ENV-W-21-03 The ground water within the active
quarry area is being pumped to the lagoon system and from there is being discharged off
site to the existing roadside drain. The Planning Authority being the competent authority
in relation to appropriate assessment has determined the that the impact of works carried
are uncertain and cannot be screen out from the requirement of a Natura Impact statement
(stage 2 appropriate assessment). Having regard to the proximity of the subject
development to the River Barrow And River Nore SAC, the hydrological connection
from the site to the SAC and pNHA the lack of detail regarding the construction of the
lagoons, the lack of detail in relation to existing land drainage regime within the quarry
site and the management of water disposal from the quarry site results in the uncertainty.
Likely significant effects of the water discharge on the SAC and the requirement for an
Appropriate Assessment cannot be ruled out. It is therefore considered that Stage 2 AA
would be required. Under Section 4(4) of the Planning and Development Act 2000 (as
amended), any development that cannot be screened out cannot be exempt from the
requirement for planning permission. Part2, Article 9(1) (a) (viiB) of the Planning and
Development Regulations 2001 (as amended) also provides a restriction on exemption
(under Article 6) where development would require an appropriate assessment. The
Planning Authority therefore considers that the subject works is not exempted
development in this regard.

2. The Planning Authority rejects the assertion put forward by Malcolm Lane in relation to
development of the lagoon system as being exempted development. Mr Lane contends
that the ponds/ lagoons constructed at the quarry site associated with the quarry fall under
Article 6 schedule 2 Part 3 Exempted Development — Rural, Class 3 ( minor works and
structures) being “Works relating to the construction or maintenance of any gully, drain,
pond, trough, pit or culvert, the widening or deepening of watercourses, the removal of
obstructions from watercourses and the making or repairing of embankments in
connection with any of the foregoing works.”

“Rural” is not defined in the P&D Act or Regulations. The dictionary definition of rural
is “relating to, or characteristic of the country or country life.” The Planning Authority
is of the view that these exemptions are clearly for rural works associated with agriculture
or other rural activity and not applicable to commercial uses such as quarrying, which has
the potential to seriously impact the Environment and are not minor in nature as is
required by the regulations.

Further, the Planning Authority considers that the subject works relating to the lagoon and

disposal of water off site have resulted in a significant change to the character and operation of

the use of the quarry site and is subsequently affecting the proper planning and sustainable

development of the area to such an extent that it can be considered material in plam;w___‘
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The Planning Authority accepts that a quarry use on lands at Lismaine was established prior to
15! Oct 1964 as defined within the Planning and Development Act 2000 as amended. An
application for registration dated 27th April 2005 pursuant to Section 261 of the Planning and
Development Act, 2000, was made to the Council. (See exhibit 14 attached)

That application was rejected by the Council on basis that the appropriate period for registration
ended on the 26™ April 2005.

The validity of that application is currently the subject of separate legal proceedings in the circuit
court.

It is clear from that registration form submitted in 2005 that there was no discharge from the
premises at that time for the flowing reasons:

QQ 10 of the form asks:

Is pumping carried out at the development? Yes No
The No box is ticked.

If Yes, identify (a) rate of pumping and (b) identify point of discharge.
Underneath this part of the question is written N/A

The final part of the question 10 is

Licence reference under which discharge is being carried out.
Undemeath is written N/A

The form was signed by theMr Donie O’Regan and it is not unrerasonable to assume that if
there had been a discharge of water at this time, questions would have ben answered in the
afftrmative.

Q14 on the application form states:

Please give details of emissions (noise, dust, water, etc} from the quarry where measurements
are available.

The answer given is N/A

Q16 of the form states:
Give details of the level relative to ordnance datum of the winter water table.

The answer given is “Water Table not Identified.”



The application form for registration submitted to the Council in 2005 poses three questions relating to
the outputs of the quarry at that time. The replies to each question indicate that there was no water
discharge from the quarry and in the answer ta question 14 it is stated that the winter water table was
not identified. This is credible evidence as to the scale and extent of the quarry operation in 2005.

For the purpose of Section 261A of the Planning and Development Act for the purpose of preparing a
screening report further inspection was carried out in May 2012. On inspection it was found that recent
quarrying had taken place to below the water table as the extracted area was filled with water. No
discharge was found from the quarry lands to any adjoining surface water drainage at that time.

An appropriate assessment screening having regard to the site visit, the nature and size of the quarry, all
relevant information available at the time and it was concluded that by virtue of there being no pathway
from the source (guarry) to the receptor (River Nore SAC) that impact on the SAC would be unlikely.

A copy of the planner’s report and AA screening report dated 14" May 2012 and is attached. (See
exhibit 16)

Following complaints received from local residents in August 2020 the Council instigated Section 160
proceedings against Mr. Donal O’Regan and Mr. Doni O’Regan. These proceedings are ongoing.
Complaints were received from Mr. Sean Cahill, Mr. Aidan Brophy and Mr. Eamon Conway local
residents. Sworn Affidavits were made by the complainants and used in the proceedings brought by
Kilkenny County Council. Copies of these affidavits are included as exhibit 17 attached.

Site inspections carried out by the Planning Section of Kiilkenny County Council and the Environment
Section of Kilkenny County Council has established that the operation of the quarry provides for the
pumping of water from the active quarry area to a set of constructed lagoons and water now discharges
from the site to the public road drainage system and onwards to the River Barrow/River Nore Sac and
the Inchbeg pNHA through the natural land drainage system. The land drains provide a direct
hydrological connection from the quarry to the environmentally sensitive areas.

It is the contention of the Planning Authority that this has resulted in a material change to the nature
and scale of the operation of the quarry and by virtue of the change in operation {water disposal system
and direct discharge to land drains) has rendered the entire operation {established quarrying activity
and water discharge system} development which requires stage 2 appropriate assessment and therefore
is development and is not exempted development

To assist in the determination of the referral please find enclosed the following documents
numbered as per the list below:

1. Copy of complaints and supporting documentation from KCC Environment Section made
under Ref ENF20103.

2. Copy of Planner’s report dated 15" October 2021 relating to ENF20103, recommending

Enforcement Notice issued on 10" December 2021.

Copy of land map outlining the location of the active quarry and the lagoons

4. Copy of map prepared by the Environment Section of Kilkenny County Council ref
ENV-W-21-03 showing the hydrological connection between the discharge point of the
site and the Sac and pNHA.

(8]
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5. Copy of affidavit from Mr. Malcolm Lane claiming exemption for the lagoons under
Article 6 schedule 2 Part 3 Exempted Development — Rural, Class 3

6. KCC follow-up site inspection photos dated 17% December 2021.

7. KCC follow-up site inspection photos dated 215 December 2021.

8. KCC follow-up site inspection report and photos dated 20" January 2022.

9. Copy of Enforcement Notices issued in relation to ENF20103,

10. Copy of affidavits by Mr. Aidan Brophy, Mr. Eamon Conway and Mr. Sean Cahill
relating to injunction proceedings under ENE20103.

11. Copy of Planning ref 790/82 with drawings.

12. Copy of Planning ref 08/1233 with map.

13. Folio Map Lismaine.

14. Copy of application under Section 261 of the P&D Act.

15. Copy of Map 1 NPWS Designated Areas.

16. Copy of Planners Report and AA screening report under 261 A

17. Copies of affidavits from Mr. Sean Cahill, Mr. Eamon Conway, and Mr., Aidan Brophy.

I attach herewith a cheque of €220 required for a Section 5 referral.

Do Shew

Denis Malone £
Senior Planner
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ENFORCEMENT NOTICE |
SECTION 154 PLANNING & DEVELOPMENT ACT 2000 ({AS AMENDED)

LANDS AT: Lismaine, Jenkinstown, Co. Kilkenny
{as outlined in red on the attached map)

Ref: ENF20103

WHEREAS an unauthorised development is being carried out by you on the above lands
which said unauthorised development consists of: '

Unauthorised excavation of land, including associated pipe work, mounding, and all
associated site works to facilitate ground water lowering and discharge of water from the
quarry at Lands at Lismaine, Jenkinstown, Co. Kilkenny.

Note: The location of the subject area of land is highlighted in red on attached Iinage
Reference ENF20103_Map?2 in the interests of clarity.

Now take notice that The County Council of the County of Kilkenny, under the provisions of
Section 154 of the Planning & Development Act 2000 (as amended), requires you to:

Cease all works on-site and restore land to pre-existing state.

Time Period for Compliance with the terms of the Enforcement Notice:

48 hours to cease all works associated with the excavation and one month to restore land to
pre-existing state.

In the event that the steps specified herein are not taken within the above-mentioned
period(s}, the County Council of the County of Kilkenny may enter on the land and take such
steps, including the removal, demolition or alteration of any structure and may recover from
you any expenses reasonably incurred by them in that behalf.

TAKE NOTICE that the costs and expenses incurred by Kilkenny County Council in relation
to the investigation, detection and the issue of this Enforcement Notice amount to €385.77
(Three hundred and eighty five euros & seventy seven cent) which are hereby required to
be refunded to the Planning Authority forthwith which said costs and expenses are
recoverable by the Planning Authority by virtue of the provisions of the Planning &
Development Act 2000 (as amended).






AND FURTHER TAKE NOTICE that in the event that the steps specified in this notice to be

taken are not taken within the period specified herein that you may be guilty of an offence
under the provisions of the above Act.

Dated this the 10th December, 2021 TO: Mr. Donal (Donie) O’'Regan {Snr)
Moate Road
Ballyragget

Co. Kilkenny
Denis Malone

Senior Planner

-
> i

————— S
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Kilkenny County Council Enforcement Ref.ENF 20-103 O.S. Map 4525-C

Owner/Cccuiper : Mr. Liam Brennan.

Owner Address: Webbsborough, Ballyfoyle,

Co Kilkenny.

Site Address: Lismaine, Co Kilkenny

Date: 10/12/2021

® Ordnance Survey Irefand License No. 2019/27/CCMA/KilkennyCounty Council
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Lisa McCann

N = — i
From: Thomas Brennan
Sent: Monday 13 December 2021 12:36
To: Anne Marie Shortall; Denis Malone; Sean McKeown
Cc: Lisa McCann; Regina Moran
Subject: Lismaine Water Discharge
Attachments: 20211210_151353(Croped).jpg

Hi all,

Just to advise that we received reports Friday morning (10/12/2021) from a resident at Lismaine that the discharge
from the quarry was overtopping the open drain and running down the public road. When we attended on site there
was evidence that the drain had indeed been overtopped onto the public road opposite Mr. Aidan Brophy’s
property. However, no active discharge was visible when inspected on Friday afternoon. See enclosed.

The discharge is now being piped from the lagoon system west of the main quarry. | note the height of the lagoons
compared to the discharge point and the potential head of pressure likely to be imparted. We propose to forward
any further reports of water discharging onto the public road to the Area Office.

Best Regards
Tom

Thamas Brennae

BERg C Eng MIES
Executive Engineer
Environment Section
Kilkenny County Council
County Hall

Kitkenny

{056) 7794125

Email: Thomas.Brennan@Kilkennycoco.ie

AN BORD PLEANALA
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Lisa McCann

_ __ __ T ST I
From: Thomas Brennan
Sent: Monday 22 November 2021 11:33
To: Denis Malone; Sean McKeown; John G. Harte; Anne Marie Shortall
Ce: Regina Moran; Eddie O'Reilly; Lisa McCann
Subject: 2021-11-22-ENV-W-21-23-Update on Works at Lismaine Quarry
Attachments: IMG-20211122-WAQ001 jpg; Screenshot 20211122-105642_WhatsApp.jpg;
Screenshot_20211122-105616_WhatsApp.jpg
Importance: High
Hi,

Hope allis well.

Regina received a number of communications from Sean Cahill at the weekend. I've attached a select number of
photographs. It is clear to the Environment Section that a development in the form of unlined lagoon system has
been constructed. There is also an overflow pipe visible heading towards the previous discharge location on the side
of the access road opposite the entrance gate into O'Regan’s. It would be reasonable to assume that the sole basis
of this work is to reduce the level of suspended salids in the discharge and to limit the level of water discharging
from the quarry site by ground infiltration within the ponds. You will note the raised level of one of the ponds. |
note active pumping to the lagoons system is visible on one of the photographs. Subject to confirmation we believe
that this development may be encroaching upon neighbouring lands.

At present there doesn’t appear to be an ongoing or active water discharge to the roadside drain at the location but
we will certainly monitor matters going forward and consider if any further notices are warranted on our end. John
we’d welcome any feedback in terms of further action under LG WPA.

Denis can you advise if a further planning enforcement notice is now justified for this recent development.
Best Regards,
Tom

Thamas Brermare

BEng C Eng MIET
Executive Engineer
Environment Section
Kitkenny County Council
County Hall

Kitkenny

{056) 7794125

Email: Thomas.Brennan@Kilkeanycoco.ie

A RE
AR

=14 |

| 2 2 MAR 2022 '
|
| LTR DATED . FROM

i
R aTa)
II LU

15k
! I }."
| .

| | |

! 1
| 1

vessowll

[ S



L b e Y T

ot

SR e L%

AT M R P L RN 4 P b ¢ T e

3. e &

)
LETR R

AT R G L SN D R

OO
" - . ame r A“' i
atr



2 2 MAR 2022

LML

LTR DATED FROM

AN BORD PLEANALA

LDG-

ABP-




L pseatig

FR e IVAL G

4
3

ORPLTS

L e

B,




1 i YT,
/? I‘I.L‘I'\ fw,.{,
| TR DATED ____FROM



o

Lt

e v ot i

e .-.-.--.Mp'u e
IR
Y

g

g o
VLR
AL
1
‘

S,

T

e ]



PLEANALA

: 22 MAR 2022
‘ LT41 DATED FROM

| R I S———




.

B

7 AAM S8

ke

L O3TAC AT

20:

v L

b 3




Lisa McCann

N
From: Thomas Brennan
Sent: Tuesday 19 October 2021 09:39
To: Regina Moran
Cc Eddie O'Reilly; Lisa McCann; Denis Malone
Subject: RE: Lismaine
Hi Regina,

Yeah look, make contact with Liam Brennan advise him of the works and that it appears to us to be encroaching on
he’s lands. Advise him that we are making informal enquiries at this stage, but that the matter has been forwarded
to the Planning Section and that a joint inspection may be arranged without further notice. The main goal is
probably to try and get some information as to what the intention of the work is in the context of O’Regan Quarry
and why they are allowing him access having regard to the prior Notices issued to them by the Environment Section.

Denis mentioned the joint inspection with planning and | think that might be useful, Can you make contact with Lisa.

Keep Eddie and Lisa in the loop. Look, If they consider it to be development works at variance with Planning
Regulations then just hand off to them at that stage. If it is considered that the works are for the purposes of
discharge of trade effluent to either ground or surface waters, then we may need to issue further waters Notices
e.g. a further Section 10, 12 or 23 Notices or all of the above.

I might have some time towards the end of the week to attend on site.
Regards,

Tom

From: Regina Moran

Sent: 19 October 2021 09:12

To: Thomas Brennan <Thomas.Brennan@kilkennycoco.ie>
Subject: Lismaine

Hi Tom

You asked me last week if the development at Lismaine was on Regans land, the land ownership boundary is
indicated on the aerial view below, the works are certainly encroaching on Liam Brennans Lands

| can contact Liam Brennan and ask if he is aware of the works if you think it is appropriate, we also noted that
further silt has been tipped into the area indicated to the west as a pond {more than likely by Brennans
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Regina Moran

Environment Section | Kilkenny County Council | County Hall | john Street | Kilkenny | R95 A39T

T056 779411% | M 087 9144368

E regina.moran@kitkennvcoco.ie

AN BORD PLEANALA

22 MAR 2022
LTR DATED FROM

LDG-

ABP-




3



2

KILKENNY COUNTY COUNCIL

Enforcement Site Inspection Sheet

Enforcement Ref: ENF20103

Complaint Received:

Complaint Origin:

Report date:

INSPECTION STATUS

15*" October 2021

Thomas Brennan KCC Executive Engineer
Environment Section

Kitkenny County Council

County Hall

Kilkenny

27*" October 2021.

Preliminary Visit

21% October 2021

Follow up visit

Following Warning

Following Enforcement

Prior to Court

SITE INFORMATION

Site Address
Lands at Lismaine,
Jenkinstown,
Co. Kilkenny.

Land Owner(s) ‘

1. Donal (Donie) O'Regan

Moat Road
Ballyragget
Co. Kilkenny

. lohn O’Brien

High Street
Ballyragget
Co. Kilkenny

. William Brennan

Webbsborough
Ballyfoyle

{
|
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Co. Kilkenny

4. Liam Brennan
Webbsborough
Ballyfoyle
Co. Kilkenny

Planning History

08/1233 - to extend our existing yard by 1.5 Hectares to be used for the storage of asphalt,
roofing insulation and other roofing materials and all ancillary site works.
Granted 10/07/2009

Enforcement History

ENF14024 — Alleged unauthorised quarry.
Case closed

ENF12111 - Alleged unauthorised quarry.
Case closed

ENF12110 - Alleged unauthorised quarry.
Case closed

ez ]
]

_—.
™
=

ENF10046 — Alleged unauthorised quarry. %
Case closed ﬁ
i

2 2 MAR 2022
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ENF09177 — Alleged unauthorised quarry.
Case closed

o |
ll_L(r- R ]
i
'] 23

|

ENF09176 — Alleged unauthorised quarry.
Case closed

|
DESCRIP+ION OF UNAUTHORISED DEVELOPMENT ‘

Unauthorised excavation of land and all associated works at Lismaine, Jenkinstown, Co.
Kilkenny.

REPORT

The subject site comprises a quarry located in the townland of Lismaine, approx. 4.5kms
south of Ballyragget. The site is accessed off the local primary road L-1818-19, close to its
junction with the N77-141. It is located approx. 500m east to the River Barrow And River
Nore Special Area of Conservation {SAC).

A complaint from Mr Sean Cahill was referred from Mr Thomas Brennan, KCC Executive
Engineer (Environment Section) to the Planning Enforcement Department on 15% October
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2021. Mr Brennan stated in his email correspondence that significant works are underway at
Lismaine Quarry and provided photos of the subject works. Mr Brennan also advised that the
purpose of the works is unclear but confirmed that a deep trench has been excavated from a
large hole in the middle of the yard, and advised that it could be a deep soakaway.

Following receipt of the complaint | carried out a site inspection with Eddie O'Reilly KCC Senior
Executive Technician, and Regina Moran of KCC Environment Section, on 21% October 2021
in accordance with Covid-19 restrictions. Upon arrival to the site, | observed that the quarry
is operational and work is currently being undertaken with machinery in use. | also observed
that significant excavation works had been carried out on site as described by Mr Brennan.
The subject development appears to be located along a site boundary with separate
ownerships. | carried out a land registry search which states that the lands are within the
ownership of the persons outlined in the Land Owner section of the report.

Section 154. (3)(a) of the Planning and Development Act 2000 (as amended) states:-

An enforcement notice under subsection (1) shall be served on the person carrying out the
development and, where the planning authority considers it necessary, the owner or the
occupier of the land or any other person wha, in the opinion of the planning authority, may be
concerned with the matters to which the notice relates.

The Planning Authority therefore considers all persons outlined in the Land Owner Section
of the report to be concerned with the matters to which this investigation relates.

The works observed during the course of the site inspection comprised excavation of a deep
trench within installed pipes located to the south east of the quarry site. The excavated area
was corded off by ribbon and included signage advertising ‘Danger — Deep water’. A life belt
was also located adjacent to the trench and sign.

Another excavated area was observed to the north of the trench, comprising a hole filled with
water. This excavated area is located between two buildings within the south west area of
the quarry site. It was noted that the pipes installed within the trench excavation appear to
run from the trench into the second excavated area filled with water to the north.

Mr Donal O'Regan arrived on site shortly after our arrival and | explained the nature and
purpose of the inspection. Mr O’'Regan confijned that the purpose of the excavated areas
was to alleviate surface water from the quarry site and described the subject excavations as
a sump, soakaway, and settling pond. Mr O’ Regan advised that a similar pre-existing use was
previously in situ which was being replaced by the existing development. However,
independent investigations carried out by KCC Planning Enforcement Department using
Google Satellite Imagery indicates no evidence of the alleged pre-existing development.

it is noted that Mr Q'Regan stated that the Brennan’s are tipping silt into the settling pond. It
is also noted that Mr O’Regan advised that a Hydrogeologist named, Connor from AWN
Consulting in Dublin had been consulted regarding the subject

Section 3 (1) of the Planning and Development Act 2000 (as am;ended) states:-
“development” means, except where the context otherwise reqilires, the carrying out of any
22 MAR 2072
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works on, in, over or under land or the making of any material change in the use of any
structures or other land.

Section 2 (1} of the Planning and Development Act 2000 (as amended) provides the
following definitions:-

“works” includes any act or operation of construction, excavation, demolition, extension,
alteration, repair or renewal...

“structure” means any building, structure, excavation, or other thing constructed or made on,
in or under land, or any part of a structure so defined.”

The works constitute “development” as defined under Section 3 of the Planning and
Development Act 2000 (as amended) and do not come within the scope of exempted
development.

Section 4(4) of the Planning and Development Act 2000 (as amended) states:-

Notwithstanding paragraphs (a), (i), (ia) and (i) of subsection (1} and any regulations under
subsection (2), development shall not be exempted development if an environmental impact
assessment or an appropriate assessment of the development is required.

The Planning Authority was not provided the opportunity to determine if an environmental
impact assessment or an appropriate assessment was required for the subject development
before commencement of works. Having regard to the works observed during the site
inspection carried out on 21* October 2021, and the proximity of the subject development
to the River Barrow And River Nore SAC, the requirement for an Appropriate Assessment
cannot be ruled out at this stage. It is therefore considered that Stage 2 AA would be
required. The works carried out do date therefore fails to accord with Section 4(4) of the
Planning and Development Act 2000 (as amended) and is not exempted development in this
regard.

Itis noted that Schedule 2, Part 1, Class 22 of the Planning and Development Regulations 2001
(as amended) outlines the following exempted development stipulations for storage within
the curtilage of an industrial juilding, in connection with the industrial process carried on in
the building, of raw materials, products, packing materials or fuel, or the deposit of waste
arising from the industrial process:-

The raw materials, products, packing materials, fuel or waste stored shall not be visible from
any public road contiguous or adjacent to the curtilage of the industrial building.

However, it is noted that Part 2, Article 5 (1) of the Planning and Development Regulations
2001 (as amended) provides the following definition for “industrial building”:-

AN ROED

MW Fi.

AN DWW
“industrial building” means a structure (not being a shop, or a [tructure in or adjacent to and

| |

belonging to a quarry or mine) used for the carrying on of any %vdustrial process;
|

i 2 2 MAR 2022

i LTR DATED _ ROM
} Lf‘u _}_

_‘-

e M S e YN



" v o e — A, N Pre iV y Wil - 0
£ Ei). . fbly Vi H
4

P

;

J !

s

]

3

e 14 N i

Y | i %

*

%

8




The works carried out to date is associated with a quarrying activity and does not therefore
benefit from the aforementioned exempted development stipulations.

RECOMMENDATION

Having regard to the site inspection carried out on 215 October 2021, and following
independent investigations carried out by KCC Planning Enforcement Department, | therefore
recommend that the following Enforcement Notice is served on the following parties:

1. Donal (Donie) O’'Regan
Moat Road
Ballyragget

* Co. Kilkenny

2. John Q’Brien
High Street
Bailyragget
Co. Kilkenny

3. William Brennan
Webbsborough
Ballyfoyle
Co. Kilkenny

4. Liam Brennan
Webbsborough
Ballyfoyle
Co. Kilkenny

Reasons for serving Enforcement Notice

Unauthorised excavation of land and all associated works at Lands at Lismaine,
lenkinstown, Co. Kilkenny.

Terms for Cclmpliance with Enforcement Notice
Cease all works on-site and restore land to pre-existing state.

Time period for compliance with the terms of the Enforcement Notice.
One week from the date of the service of this notice.
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OFFICER’S DETAILS

\\
28/10/21
Signature: Date:
Lisa McCann, Executive Planner
AN BORD PLEANALA
| agree with the above recommendation.
22 MAR 2072
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Signature: Date - -
Denis Malone, Senior Planner.
ENF 20103 Lismaine, Jenkinstown, Co. Kilkenny.
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Figl: Image showing distance of quarry entrance where water is discharging from the site from SAC
{450m).
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Fig2: Image showing location of quarry entrance where water is discharging from the site and
location of SAC.
Google Pro Imagery
Fig 1-2: Image dated 17/09/2019 showing pre-existing land
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Fig 3-4: Image dated 28/06/2018 showing pre-existing land.
By —
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Fig 5-6: Image dated 20/11/2005 showing pre-existing land.

Cogley's Garage
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Land Ownership - hitos:/ fwww. landdirect.ie

Lang Reg folio Reference: KK7344F
Registered Land Owner{s): 1. Donal O’Regan
2. John O’Brien
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Land Registry
County Kilkenny Folio 7344F

Register of Ownership of Freehold Land
Part 1(aA) - The Property

Note: Unless a nole to the contrary appears, nefther the description of land in the register nor its identification by
reference to the Registry Map is conclusive as 1o boundaries or extent

For parts transferred see Part 1(B)

No. Description Official Notes
1 The property shown coloured RED as Plan{s) 17 on the i
Regisgtry Map, situate in the Townland of LISMAINE, in the From Folio KK11231
Barony of FASSADININ, in the Electcoral Division of
COOLCRAHEEN .

The registration does not extend to the wmines and minerals.

Land Cert Issued: No Page 1 of &5

Collection No.:
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Land Registry
County Kilkenny Folio 7344F

Part 1(B) - Property

Parts Transferred

No. Prop Instrument: Date: Area (HEectares) : Plan: Folio No:
No:
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Land Registry

County Kilkenny

Part 2 - Ownership

Title ABSOLUTE

Folio 7344F

The devolution of the property is subject to the provisions of Part
ITI of the Succession Act, 1965

No.
1 o(3-apr-1984
Ji1481/84
2  (3-aPR-1984

J1481/84

DONAL O'REGAN of HIGH STREET, BALLYRAGGET, COUNTY KILKENNY is

full owner as tenant in common of an undivided moiety.

JOHN O'BRIEN of HIGH STREET, BALLYRAGGET, COUNTY KILKENNY is
full owner as tenant in common of an undivided moiety.

Page 3 of
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Land Registry
County Kilkenny Folio 7344F

Part 3 - Burdens and Notices of Burdens

No. Particulars

2a 03-DEC-2010 Charge for present and future advances repayable with interest.
D2010LR147821M AIB Moritgage Bank is owner of this charge as tenant in common in
undivided shares, the owner's share at any time being the
proportion that the debt owing to the cowner secured by Lhe charge
bears to the total debt owing to the owners in common secured by
the charge.

Note: The ownership of this charge has been transferred. See
Entry No.4

2b 03-DEC-2010 Charge for present and future advances repayakle with interest.
D2010LR147831M Allied Irish Banks, p.l.c. is owner of this charge as tenant in
common in undivided shares, the owner's share at any time being
the proportion that the debt owing to the owner secured by the
charge bears to the total debt owing to the owners in common
secured by the charge.

Note: The ownership of this charge has been transferred. See
Entry No.4

3 08-JAN-2013 A judgment mortgage in respect of a a judgment obtained by THE
D2013LR001282Y  GOVERNOR AND COMPANY OF THE BANK OF IRELAND against John O'Brien,
Donal O'Regan on 12th day of September 2012 in the High Court
Record Number 2012/2228 S in a cause/matter/action of THE
GOVERNOR AND COMPANY OF THE BANK OF IRELAND v Jchn ¢'Brien, Donal
O'Regan against the interest of John O'Brien, Donal O'Regan in the
property.

Note: This judgment is registered alsc on folios KK14635F,
KK21768F, KK24045F, KK21414F, KK6317F, LEL4774F, LS30142F
and LS107433F.

Page 4 of 5 I
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Land Registry

County Kilkenny

4

05-DEC-2018
C2018LR177601E

Folio 7344F

EVERYDAY FINANCE DESIGNATED ACTIVITY COMPANY is the owner of the
charge registered at Entry No's 2z & 2b.
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Land Registry
County Kilkenny Folio 11970F

Register of Ownership of Freshold Land

Part 1{A) - The Property
Note: Unless a noie fo the contrary appears, neither the description of land in the register nor its idenfification
by reference to the Registry Map is conclusive as to boundaries or exteni

For parts transferred see Part 1(B)
No. Description Qfficial Notes

1 The property shown coloured RED as Plan(s) 19 on the
Registry Map, containing 6.6%9 Hectares, situate in the
Townland of LISMAINE, in the Barony of FASSADININ, in the
Electoral Division of COCLCRAHEEN.

From Folio KK11231

The registration does not extend to the mines and minerals.

Land Cert Issued: Yes Page 1 of 4

Collection No.:

2 2 MAR 2022
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Land Registry
County Kilkenny Folio 11970F

Part 1(B) - Property

Parts Transferred

No. ?rop Instrument: Date: Area {(Hectares) : Plan: Folic No:
No: -
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Land Registry
County Kilkenny Folio 11970F

Part 2 - Ownership

Title ABSOLUTE

No. The devolution of the property is subject to the provisions of Part
o B II of the Succession Act, 1965
1 11-8EP-1990 WILLIAM BRENNAN of WEBBSBOROUGH, BALLYFOYLE, COUNTY KILKENNY is
J4677/90 full owner as tenant in common of an undivided moiety.
Land Cert Application No.: 633510096835
Date: 27-AUG-19%2
Issued To: JOHN M. FOLEY & CO. SOLICITORS
Address: BAGENALSTOWN
CO CARLOW
2 H—-SRP-1598 MARTDIN- BREMNAN of LISMANE, COoUNTY KILKENNY is—fualt—owner a3
;4E =¥ fiiE) %H—eem%@%&ﬂ-&&dw ; i 3 1
Cancelled D20L0LR131878U 2¢6-0CT-2010
Land Cert Application No.: 633510096835
Date: 27-RUG-1992
Issued To: JOHN M. FOLEY & CO. SOLICITORS
Address: BAGENALSTOWN
CO CARLOW
3  26-0CT-2010 WILLIAM BRENNAN of Websborro, Ballyfoyle, County Kilkenny is

D2010LR131878y full owner as tenant-in-common of 1 undivided 1/4 share(s) of
which MARTIN BRENNAN was registered as owner as tenant in
common of an undivided molety al entry number 2.

4 ' 26-0CT-2010 LIAM BRENNAN of Websborro, Ballyfoyle, County Kilkenny is full
D2010LR131878y OwWner as tenant-in-common of 1 undivided 1/4 share(s} of which
MARTIN BRENNAN was registered as owner as tenant in common of
an undivided moiety at entry number Z.

Page 3 of 4
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Land Registry
County Kilkenny Folio 11970F

Part 3 - Burdens and Notices of Burdens

No. Particulars

;: i a3y e em et 2 1o = 4 A= E Y raTra 2o PN P SN | ul ESE W
Theproperty oSubjecttethe provisiens prefthitingetiangs
N N [T e r P DU [ S I P PN B~ 0 B G o i 1D £t I arel
sabletting-or subdivision spesified in Seetien— f—heLand
Tmde il W e + PN x PSS o EE Ny U I APV Y ETS + 3 o £
Bot— 1965 —and—te—theprovisiens—restricting—the sEime—of
[ S P P i S N S o IS S AE £+l Py s B WS S £y =
irterestsspecified dn Sectieon A5 of—the sateRol iR 8o 1350t
[P T . [P S ey £ + e
the—seidprevisions—affect——sam

2 31-JAN-1883 Full right and liberty for Domal C'Regan and John O'Brian the

JO56/83 registered owners of Folio KK6317¢ their executors,

administrators, heirs, licensees, servants, agents, invitees and
assigns at all times and for all purposes on foot and with or
without animals or vehicles to pass and repass over the property
herein by the way sheown coloured yellow and lettered C-D on the
Plan therecf.

The description of the land affected by the above right is as
set out on the Registry Map. In the event that the above
entry includes lettering or other alpha numeric references as
part of the description of the subject lands, where such
lettering cr alpha numeric references are net NowW shown on
the Registry Map, the description on the Registry Map
prevails and is deemed to be the description of the affected
property for the purposes of the Registration of Deeds and
Title Acts 1964 and 2006.
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\ THE CIRCUIT COURT
1 RECORD NGO 2021/
]

SOUTH EASTERN CIRCUIT COUNTY OF KILKENNY

INCFHE MATTER OF SECTION 160 OF THE PLANNING AND DEVELOPMENT ALY 2600

AN IN THE MATTER OF THE PLANNING AND DEVELOPMENT ACTS 2000 - 2020
BETWEEN

KILKENNY COUNTY COUNCIL

Applicant
And

KILKENNY ASPHALT ROOFING LIMITED -and- DONAL O'REGAN

Respondents
AFFIDAVIT OF MALCOLM LANE

|, MALCOLM LANE, BA MRUP MA(UD) MIP|, Planning Consultant of 1 Church Read, Greystones,
in the County of Wicklow aged 18 years and upwards MAKE CATH and say as follows! -

1. | am a planning consuitant retained on behalf of the Respondents to the

aforementioned proceedings. | make this affidavit from facls within my own

knowledge save where otherwise appears, and whera sc appearing ! believe the same
to be true and accurate,

I beg to refer to the proceedings had herein when produced,

| say that in arriving at the following conclusions, | have had the opportunity to review
the various affidavits sworn on behalf of both the Applicant and the Respondents, and
| have taken detailed instructions from the Respondents, their servants or agents,
regarding the various allegations and claims advanced by the Applicant.

{ have been advised that the Applicant no longer asserts that the Quarry was not
registered in accordance with the Planning and Development Act 2600 {as amended).



4

3

thave atso been advised that the Applicant is now advancing an argument that due to
the absence of an express reference ta the pumping of water in the documentation
submitted on behalf of the Respondents in April 2005 (as part of the s261 registration
process), the pumping of water currently taking place at the Quarry site renders the
development unauthorised. | say that | do not believe that there is a basis for such a
proposition,

Firstly, the description of the Quarry in the registration documentation is neither
exhaustive nor conclusive of any level of activity which may have been taking nlace at
the Quarry. The document in question is a very simplified (pro-forma) guestionnaire. |
say that when assessing the leve! of development carried out in respect of any typs of
development, whether it be a quarry or otherwise, one has regard to evidence of the
actual activities that takes place at the development site, in particular where the Quarry
has been in operation for several decades,

In this regard and having had sight of the expert report of Mr. Conor McGrath, 1 note
that groundwater flooding is common in the locality as the natural underground
drainage system is incapable of sufficiently draining itself, resulting in emergence of
groundwater at the surface and | am advised that groundwater has been flowing
through the site for many years. | also note from Mr McGrath's report that the Quarry
site is not using water as part of its quarty operations and is not discharging poliuting
matters and that the water flowing from the Quarry site is in effect storm water and
cannot be considered as trade effluent. Further, 1 say and believe and am advisad that
the purnping of water from the Quarry site has been tzking place for many years and
in this regard, | would note that the Applicant was aware of the fact that water was
pumped from the site when it carried out a 52614 assessment in May 2012 as is evident
from the photographs annexed to the Applicant's assessment report. | am advised that
the pumping is seasonal in nature and not directly connected to the Quarry process
and that the groundwater would continue to flow from the Quarry site regardless of
whether any quarrying activity is carried out on the site or net. | believe that the answer
of "NA” provided at Question 10 of the 2005 registration application was provided in
that context,

Moreover and leaving aside the points made above, in my opinion, if the Quarry site is
deemed authorised by virtue of its registration (which { understand to be the case) and
the mapagement and pumping of water has been taking place for many years (which
| also understand to be the case), there tan be no Intensification or material change of
use as this pumping process has continuously been carried on in tandem with the
working of an authorised quarry and consequently, planning permission is not
required for this longstanding activity.

Drainage - Exempted Development

9,

I have reviewed the enforcement notice issued by the Applicant on 5 November
2021("the Notice") in which it is alleged that an unauthorised excavation of lard has
taken place and [ understand (although it is far from clear from the Notice} that this
atlegation relates o the recent construction of drainage ponds/lagoons at the Guarry
site. | have reviewed those works and wouid highlight that the carrying out of drainage

works constitutes an exempted developme PTamnimg “ang

Development Regulations 2001-2021, Part 3, Aticle sEWN Bdc

2 2 MAR 2022
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“Rural - Minor works and struciures - CLASS 37

Works relating to the construction or maintenance of any gully, drain, pond, trough, pit or
culvert, the widening or deepening of watercourses, the removal of obstructions from
watercourses ond the moking or repoiring of embapkments in connection with ony of the
foregoing works.”

10.

11.

12.

It is noteworthy that the foregoing Class of exempted development includes the
construction or maintenarice of any:

] Guily;
(i} Brain,
(i) Pond;
{iv) Trough;
{v) Pit; or

i} Culvert

In my opirion, this class of exempted development permits the works carried out by
and on behalf of the Respondent to manage the flow of water, including the opening
or enlargement of ponds/lagoons.

It is important to recognise that in the absence of the drainage mechanisms provided
by the Respondent, which control the diversion of groundwater to the local land-drain,
there is likely to be a flow of ground water which will naturally flow across the lands,
travelling down-hill, accumulating in neighbouring landowners properties. Should this
oceur, it is entirely caused by the prevailing weather conditions rather than any
activities on the part of the Respondents, their servants or agents,

Gpening of ponds/iagoons at the Quarry

13

14,

15.

1 am instructed that during the operation of the quarry over several decades, a large
silt pond was opened up primarily on the adjoining land, but also on land which forms
part of the Quarry site. | understand that the Respondents have constructed new
tailing ponds/lagoons on their land which was formally part of the silt pond and | say
ponds/lagoons are a regular feature of any quarry and the new ponds/lagoons are

required by the Respondents to manage the drainage of storm water from the Quairy
site.

| say that the opening or entargement of ponds/lageons is part of the quartying
process. As the excavation of the quarry progresses, the focation of a pond/lagoon may

have to be altered or a new pond/lagoon constructed. This is ancillary to the quarry
process.

| understand that the new ponds/lagoons constructed by the Respondents are
constructed on their own lands which form part of the original (much larger) existing
silt pond site and in my opinion, these works, which are part of the ongoing Quarry

oparation, are not a new development requin ANPE e EMISSIOR
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SWORN this
2027 at

day of November
FOAL o

) inthe County of v/ i/ )LD w
Malcolm Lane

by the Malcolm Lane before me, a
~erRsstener-fer-Bathe/ Practicing Solicitor,
and the deponent whe is personally known to

w.j
f; fﬁ&’zf\ e

{’
~Lommissionerfor-Oaths/ Practicing Solicitor,

airead Leyne Solicitor

LAY socieTy

Y GFJRELAND
% Membership  /
", No 8#22? o
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ENF20103 Lismaine, Jenkinstown, Co. Kilkenny.
Site Inspection 17* December 2021
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ENF20103 Site Inspection 21° December 2021
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ENF20103 Site inspection 20" Jan 2022

Attendees on behalf of KCC

John Harte (Solicitor) ) 2 MAR 2022
Tom Brennan (Environment Section) i LTR DAI FROM
Regina Moran (Environment Section)
Lisa McCann (Planning Section}
Eddie O'Reilly (Planning Section)

Several other attendees were on site including Donal O’Regan, Donal O’Regan’s Solicitor, and Conar
McGrath (Hydrogeologist from AWN Consulting).

Mr Harte explained to the attendees that the purpose of the site inspection was to carry out a fact
finding investigation to help determine if the works carried out in relation to the subject excavation
works and water discharge is exempted development.

Mr O'Regan agreed to lead the party through the site to explain the mechanisms of the water
discharge operation on site. Mr O’Regan stated that water had always discharged from the site and
that the old piping that facilitated this was still in situ. He then showed a drain gully and piping that
he alleged facilitated previous water drainage. The pipe in question appeared to be disconnected at
the time of the inspection. Photos of the subject piping and gully are shown in photo 3 of the report.

Mr O’Regan also confirmed that water is being pumped from the site using a floating pump and is
being discharged onto the road through installed piping and the excavated lagoon system. He
confirmed that one of the lagoons is lined using yellow clay. Mr O’Regan advised that the reason for
the height of the lagoon systems was to pump water into the lagoons and then allow the water to be
discharged from the site through a gravity flow method. He stated that the water was being pumped
at a rate of approx. 50 litres per minute.

Mr O’Regan showed the party a yellow pipe which led from the installed lagoon system through the
site to facilitate the discharge of water. Mr O’Regan advised that the overground piping is temporary
as he intends on installing solid piping. It was noted during the inspection that an additional black
pipe is now in situ adjacent to the soakaway. This additional piping was not in situ during the
previous site inspection carried out on by the Planning Authority in December 2021. Mr O’Regan
stated that the additional piping is now in place to facilitate additional water discharge if it is needed
and he intends to install the piping underground. Photos of the subject piping is shown in site
inspection photos attached.

Mr O'Regan confirmed that if the water pump was turned off, surface water overflow would result
on site. However, he stated that the quarry could still operate without the water pumping system.
The hydrogeologist on site, Mr McGrath, advised that there could be a potential minor contribution
from ground water. Mr McGrath also stated that the majority of surface water was due to the
gradient of the land.

Mr O’Regan also stated that the lagoon system is built within the boundary of his land ownership.
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OFFICER’S DETAILS

Signature:
Lisa McCann, Executive Planner

Site inspection 20 January 2022

Photo 1 -2: Floating pump in eperation.

21/01/22.
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Photo 4: Water discharging into lagoon system and directly

out of site via vellow pipe,
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Photo 5: Excavated lagoon system
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Photo 6-7: Water discharging into lagoon system.
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Photo9=+%: Yellow pipe running from lagoon system out of site to road. Black piping in situ adjacent fo

soakaway, including additienal pipe to facilitate additional water discharge,
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Photo42: Seakaway
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Photo #3-45; Piping from lagoon system exiting site.
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Photo +6: Water discharging adjacent to public road.
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Phote #%48: Piping facilitating water discharge.

AN BORD PLEANALA

22 MAR 2022

LTR DATED FROM
LDG-

ABP-

L ————




i




@,

I Local Government (Planning and Development) Acts, 1963 and 1976

" NOTIFICATION OF A GRANT OF PERMISSION/ UUWP;ERMMMPRMI.—‘

(SUBJECT TO CONDITIONS)
COUNCGIL OF THE COUNTY OF KILKENNY

......................................................... Reference No. in [
9 High Street, , , P.790/82 !
......................................................... Planning Register i
Ballyragget, Co, Eilkeany.
...................................... .' P " |
Appltcam:onbymnan“la& IOBriogf, (address) ...... Hi‘hStmt'
......... PMlTTagRet, CO: KAIKODAY, oo Rocoived on  15th Septembed 1982

SUBJECT TO the conditions set out in the Schedule hereto.

Signed on behalf ot the said Council

..................................................................

SCHEDULE

The Conditions referred to above are contained in the Schedule which accompanied the Notification

11th Nevember 1982

of the Council's decision dated
See notes on back of this form.
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(1)

(2)

(2}

(8)

(&)

(7}

(8)
(9)

Conditions attached to planning Permission, P

S L SO Al i g e S S S . e S T T W G S S G VMY G S A S Y A S S S . P i > o S

Cendition:

Condition:

Condition:

Reason:

Eondition:

Re&son:

Conditicn:

Condition:

Reason:

Condition:

Reason:
Condition:
Condition:

Reason:

790/82,

The developer shall arrange for tke continuous and indegini
maintenance of an adequate supply of potable water for the
domestic and sanitary needs of the devebpment and shall
take such measures as are necessary to safeguard the source
of supply from pollution,

The septic tank shall be constructed to the S.R,6:1975
standard design and shall have an underground disseminatior
system based on the standard percolation test capable of
disposing of the effluent within the curtilage of the
development, The septic tank shall be located not less
than 18 m, (60') from the public road and from any dwelling
and not less than 30 m, (100') from the source of any
potable water supply.

Ko part of the percolation area shall be within 10 m, (23!
of the nearest road boundary, now within 2 m, of the bounds
of the site. No part of the perceclation area shall be
closer than 18 m, (60') to the nearest point of any dwellin
No part of the percolation aree shall be closer than 20 m,
(100') toc any source of potable water.

In the interests of public health and for the wellbding
cf the occupants of this development,

Surface water from this development shall be disposed of
within the curtilage of the curtilage of the development,

To aveoid interference with ether properties and to prevent
damage to the public road and consequent traffic hazard,

Access to the development shall be recessed at least 20
from the line of the new rcad boundary, shall have dide
walls splaved at an angle of 45 degrees and not more than
24" in height. Access shall be set level with the road
surface,

4 concrete pipe gullet of adecuate capacity ghell be laid
in a technically satisfactory manner beneath and across

the full width of the access or other approved arrangements
made to deal with road drainage,

in the interests of traffic safety,

No objectionable odour arising from the operations of this
development shall be detectable bevond 2 radius of 40C ft,
from the development,

In the interests of amenity end of public health,

Pust emission to the open air shall not exceed 150 mg/m3.

The burking and mixing process shall be eonfined to the
building proposed at the

AN BORD PLEANALA
Te preserve environmental amenity and to avofs ca ing a
nuisance,
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(10}

{11)

(12)

1l-12

{13)

Condition:

Reason:

Condition:

Condition:

Reason:

Condition:

Rezson:

C

A sereen planting of evergreen trees maintained and
renewed as necessary shall be provided aleong the side
and rear boundaries of the site.

In the interests of environmental amenity. —

Before preduction is commenced the developer shall consult
the Kilkenny Chief Fire Officer regarding fire pregention,’
tfire fighting and property conservation.

In addition to the main deor of the shed referred to in
Condition (9), a further fire excape decr shall be
provided,

To provide nrotection against the cutbreek of fire and in
the interests of the safety of the development and of the
safety of the occupants of the development,

The developnent shall be carried out and completed strictly
in accordance with the conditions of this permissicn and
with the plens and specifications ledged with this
application,

To Bnsure that the development shall be 1% strict
accordance with the permission and that effective control
is maintained,
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(2}

(

[0 3

)

(4)

(5)

(6}

5-6
(1)

(8)
{(9)

8-9

Cendition:

Cendition:

Conditica:

reascon:

Eondition:

Reeson:

Condition:

Condition:

Resson:

Condition:

Reason:
Condition:
Condition:

Regason:

A L S T N e W e S S . S8 ke sl e Al WA S e . e S S i M S S

The developer shall arrange for the continuous and indegin:
maintenance of an adequate supply of potable water for the
domestic and sanitary needs of the devebpment and shall
take such measures as are necessary to safeguard the source
¢f supply from pollution,

The septic tank shall be constructed to the S,.R.6:1975
standard design and shall have an underground disseminatior
system based on the standard percolation test capable of
disposing of the effluent within the curtilage cof the
development. The septic tank shall be located not lees
than 18 m, (60') from the public road and from any dwelling
and not less than 30 m. (100') from the source of any
potable water supply,

No part of the percolation area shall be within 10 m, (23¢
of the nearest road boundary, now within 3 m. of the bounda
of the site. No part of the pereclation area shall be
closer than 18 m, {(60') to the nearest point of any dwellin
No part of the percolsticn area shsll be eloser than 20 m,
(100') to any source of potable water,

In the interests of public health and for the wellbding
of the occupants of this development,

Surface water fTrom this development skall be disposed of
within the curtilage of the curtilage of the development,

To avoid interference with cther properties and to prevent
damage to the publie road and consequent traffic hazard,

Access to the development shall be recessed at least 20°
from the l1ine of the new rcad beundary, shall have dide
walls splayed at an angle of 45 degrees and not more than
2}* in height., Access shall be set level with the road
surface,

A concrete pipe gullet of adequate capacity shall be laid
in a technically satisfactory manner beneath and across

the full width of the aceess or other approved arrangements
made to deal with road drainage,

In the interests of traffic safety,

No objeeticnable cdour arising from the operations of this
development shall be detectable beyond 2 radius of 400 1t,
from the development,

In the interests of amenity and of publie health,

Dust emission to the epen air shall not exceed 150 mg/mz.
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The burking