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Re: Referral of Declaration issued by Limerick City and County Gouncil under Section 5 of the
Planning and Development Act 2000 in regard to the use of an established retail use premises
at 10 Wickham Street and 25 Upper Gerald Griffin Street, Limerick as a market. Planning
Register Reference Number. EC69/21

Dear Sir/Madam,

We act for Eva Clarke of 20 Thomas Street, Limerick and refer on her behalf the Declaration issued by Limerick
City and County Council on the 4 January 2022 under Section 5 of the Planning and Development Act, 2000
(as amended) 1. We enclose the required fee of €220 and attach as Appendix 1 a copy of the Declaration.

On the 8" November 2021 we submitted a request to Limerick City and County Council seeking a declaration
as to:

1. Whether the current use of the premises at 10, Wickham Strest, and 25 Upper Gerald
Griffin Street, Limerick as a ‘market’ on Fridays, Saturdays and Sundays is, or is not, a
matetial change of the esfablished retail use of the premises and is or is not development
under Section 3 of the Planning Act.

2. In the event that the Planning Authority decides that development in the form of a material
change of use has occurred, whether that change of use is exempted development under
Article 10 of the Planning and Development Regulations, 2000 (as amended)? in so far as it
is a change within Class 1 of Part 4 of Schedule 2.

A decision was issued by Limerick City and County Council on the 4% January 2022.

This declaration stated:

The current use of the premises at 10 Wickham Street & 25 Upper Gerald Griffin Street
Limerick as a market on Fridays, Saturdays and Sundays does NOT come within the scope
of Exempted Development under Section 3(2)(b} and Section 4(1)(h) of the Planning and
Development Act (as amended).

! Hereafter referred to as ‘the Planning Act’
? Hereafter referred to as “the Planning Regulations”
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On review of the planner’s report, dated 7t December 2021, that was attached to the Declaration, we do not
consider that the planning authority has correctly interpreted the legislation with regard to the meaning of
‘development’ in accordance with Section 3(2)(b) of the Planning Act. Similarly, the conclusion of the Planning
Authority that the works required to facilitate the use of the premises as a ‘market’ do not come within the
scope of the exemptions under Section 4(1)(h) lacks an assured lustification of the same. We do not consider
that adequaie attention to the facts of the case and the corresponding legistation was given. Therefore, in
accordance with the provisions of Section 5(3)(a), we now refer the question for decision by An Bord Pleanala.
For the purposes of clarity, we have structured this referral into three sections including our response io the
following (i) the Planning Authority’s conclusion that the change of use to a market constitutes development
under Section 3(2)(b} of the Planning Act, and (ii) the conclusion that the works involved do not constitute
exempted development under Section 4(1)(h) of the Planning Act. Section (jil) includes further relevant points
from our submission, some of which were not addressed in the Planner's report.

(i) Section 3(2) (b) of the Planning Act

The planner’s report of 7" December 2021 accepts that, while there is no planning history for this site, the
premises was previously used for the sale and hire of light industrial tools (e.g. power washers, compressors,
etc.) by the HSS Hire Shop and therefore accepts that the established use for the premises is retail/shop.
Article 5(1) of the Planning Regulations states that “shop” means a structure used for any or all of the following
purposes, where the sale, display or service is principally to visiting members of the public:

(a) for the retail sale of goods,
{b) as a post office
(c) for the sale of tickels or as a travel agency,

{d) for the sale of sandwiches or other food or of wine for consumption off the premises, where the
sale of such food or wine is subsidiary fo the main refail use, and “wine” is defined as any
intoxicating fiquor which may be sold under a wine retailer's off-licence (within the meaning
of the Finance (1909-1910) Act, 1910), 10 Edw. 7. & 1 Geo. 5, ¢.8,

(e) for hairdressing,

(f) for the display of goods for sale,

(g) for the hiring out of domestic or personal goods or articles,

(h) as a launderette or dry cleaners,

(i) for the reception of goods to be washed, cleaned or repaired. [Emphasis added]

Thus, the planner, in their report on the 7% December 2021, agreed with our submission that the established
use of the premises has been for the retail sale of goods to visiting members of the public. Noetwithstanding
this acknowledgement, the planner then concludes that as the premises is now being used by a number of
different stall holders which are setting up daily for the market it must be considered development under
Section 3(2)(b) of the Act.

Section 3(2)(b) of the Planning Act states;

Where land becames used for any of the following purposes —

- McCutcheon Halley
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(i) the placing or keeping of any vans, tents or other objects, whether or not moveable and
whether or not collapsible, for the purpose of caravanning or camping or habitation or
the sale of goods...

The use of the land shall be taken as having materially changed. [Emphasis added]

We consider that the use of Section 3(2)(b) is not appropriate in this context given that the established and
subsequently accepted use of the site is retail therefore it has not, and indeed cannot, ‘become used’ for
something which is already the established use as no change has occurred. Goods have always been sold on
site, albeit the type of goods now varies.

The Board has set a precedent when using Section 3(2)(b) of the Planning Act to establish whether
development has occurred. A referral (Meath County Council Planning Ref: LBS51933, An Bord Pleansla
Planning Ref: ABP 305080-09) to the board in 2019 questioned ‘whether a caravan park/mobile home park is
or is not development'. The inspector’s report dated 315t January 2020 concluded:

That the lands fo the rear of Alverno House have not been in continuous use as a
caravan/mobife home park since the 1960's, as stated, and the lands have not been used
for the continuous storage of caravans/mobile homes during this time. | consider, therefore,
that the fand to rear of Alverno House has now become used for the storage, rental and
occupation of caravans/mobile lomes as caravan/mobile home park and therefore the use
of the land has materially changed, in accordance with Section 3(2}(b)(ii) of the Act.
[Emphasis added]

Whereas the land in the above case (Ref: ABP 305080-09) was considered development as the land had not
been in continuous use for the storage, rental and occupation of mobilefhomes, our client’s premises cannot
be considered development on the same grounds. As acknowledged by the planner the land was previously
used for the sale of goods as the HSS Hire Shop and we submit that the use of the premises as a market is a
continuation of the same use, i.e the use of the premises for the sale of goods.

We refute the planner's statement that the change of use fo a market with 30 stalls cannot be considered a
shop. The planner has not demonstrated clearly how the nature of the current retail activity deviates from the
definition of a shop under Article 5(1) of the Planning Regulations. We strongly disagree with the planner's
opinion that the number of stalls, in their existing layout and form, could be a factor that would affect this, The
current function and layout of the market does not differ from the form and function of a department store which
is an established retail use that operates in a similar manner. In a Section 5 declaration issued by Cork City
Council (Planning ref: R622/20) the planner concluded that:

the established use of the unit is as a shop

where the subject property was formerly occupied by a Debenhams department store. We would argue that
department stores such as Debenhams or Brown Thomas are also “marketplaces” with similar operational
characteristics, i.e. the primary retail unit comprises a variety of smaller retailers with their own individual stalls
and cash desks where transactions are carried out. The Nespresso stall in Brown Thomas is a prime example
of an independent franchise operating in the retail premises but that is not part of the main retail group, as is
the case for the vendors in the Wickham Way Market. Similarly, the nature of the retail activity of the previous
Plant and Tool Hire would have involved the movement and placing of objects such as industrial power
washers and compressors, both in the open yard and internally, for sale and for hire that would not be materially
different to the movement and placing of tables internally and in the open yard for stalls displaying goods as is
the case for the market.

-+ McCutcheon Halley
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Notwithstanding the planner's assertion that the use of the premises as a market with 30 no. stalls cannot be
considered a ‘shop’ under Article 5(1) of the Planning Regulations, which we disagree with, we do not consider
their assessment of Section 3(2)(b) of the Planning Act to be correct. As outlined above there is no material
difference between the established retail use and the existing retail use of the Iand thus a material change of
use cannot have occurred.

(ii) Section 4(1l) (h) of the Planning Act

The planner has incorrectly interpreted Section 4(1)(h) of the Planning Act in the planning report dated 7t
December 2021 and we have found that there is a significant lack of clarity between the reasoning in their
report to refer to Section 4(1)(h) and the final declaration issued to our client. At this juncture it is important to
note that Section 4(1)(h) of the Planning Act sets out development that can be considered exempted
development for the purposes of the Planning Act:

Development consisting of the carrying out of works for the maintenance, improvement or
other afteration of any structure, being works which affect only the interior of the structure or
which do not materially affect the external appearance of the structure so as to render the
appearance inconsistent with the character of the structure or neighbouring structures.

In our submission to the Council dated 8t November 2021 (see Appendix 2) we set out that the works required
to facilitate the current use were exempted development under Section 4(1)(h) of the Act. These works
included:

o Alterations and improvements to the signage on the elevations to Wickham Street and Upper Gerald
Griffin Street, to identify the premises as “Wickham Way” rather than the "HSS Hire Shop”

e Minor afferations and improvements to the counters, displays and storage units within the covered
floorspace and open yard lo reflect the change in the range of goods and services and the way in
which the products are dispiayed and sold to the customer.

fn the planning report dated 7 December 2021 the pianner states that;

There has been an intensification of the use property (sic) with the change of use from a
retail unit to a market with up to 30 stalls, thus a material change of use of property under
Section 4(1)(h) of the Planning and Development Act 2000

Emphasis is clearly placed on the perceived quantitative change to ‘a market with up to 30 stalls’, however,
the planner's report does not establish how same, being works that affect only the interior of the structure,
would

‘materially affect the external appearance of the structure so as to render the appearance
inconsistent with the character of the structure or of neighbouring structures’,

Under Section 4{1)(h) of the Planning Act,

The Planning Authority have not clarified what works carried out as specified in our submission cannot be
considered as exempted development under Section 4(1)(h) of the Planning Act as they affect the external
appearance of the structure. Instead, the Planner makes the assertion that these works consfitute an
intensification of use and thus a material change of use under Section 4(1)(h). We would argue that Section 4
of the Planning Act, which sets out exempted development for the purposes of the Planning Act is not the
correct mechanism in the legislation to use to establish whether a material change of use, and thus
development, has occurred.
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There is a significant lack of clarity with regard the Planning Authority’s interpretation of the Planning Act and
we strongly believe that the reasoning for the Planning Authority’s decision is unfounded and based on a
misguided use of the legislation with regard to Section 3(2)(b) and Section 4(1)(h) of the Planning Act.

(iii) Further Relevant Information

The planner's report dated 7 December 2021 claims that a change of use to a market with 30 stalls cannot
be considered a shop under Article 5(1) of the Planning Regulations. However, the planner makes no
distinction between the perceived difference between the meaning of a shop and a market with 30 stalis, with
the exception of stating that there are now a number of stall holders using the premises and that this comprises
an intensification of use. We do not agree with the planner that the change of use from a Plant and Tool Hire
shop that operated for 55hrs 30 mins per week (Monday to Friday from 7:30 to 17:30 and on Saturday from
7:30 to 13:00) to a market operating for 19hrs 30 mins per week (Friday 12:00 to 12:30, Saturday 9:00 to 14:00
and Sunday 11:00 fo 16:00) is an intensification of use. As there is no definition of a market within the
legislation, we refer again to case law to establish whether the test of “materiality” in regard to a change or
intensification of use has occurred (Barron J. in Mahon v Dublin Corporation and Galway County Council v
Lackagh Rock Ltd.). These cases established that there are two criteria when determining this test:

(a) whether the essential character of the use has changed; and
{(b) whether the change of use has had any effects on the environment of the site.
In our submission (see Appendix 2} we outlined that:

(a) the essential character of the established use of the premises is that it is used for many decades
for the sale of products or retail services to customers in the Limerick area. Further to our original
submission we would add that, as a plant and tool hire shop the open yard and indoor space would
have been used for the placing of objects that were moved daily for sale/hire similar to the use and
layout of tables for stalls that occurs within the market. it can therefore be concluded that there has
been no change to the essential nature of the retail activity.

(b) it is a less intensive form of retailing as it involves a reduction in the vehicular traffic generated
generally but in particular during peak hours, it is less likely to be a single purpose trip and is more
compatible with sustainable modes of transport than the previous Plant and Tool Hire retail use.
Further to our original submission we would note that in a planning application for the temporary
change of use from an industrial unit to an indoor market {Dublin City Council Planning Ref: 3662/11)
a similar methodology was established by the local authority. In the associated planner's report it was
concluded that as the market was occurring outside of peak hours it would not have an undue adverse
impact on the residential and visual amenity of the area. Based on this precedent we would argue
that the planner’s report did not fully consider the details of the case included in our submission.

The change of use in this instance cannot be considered “material” on the grounds of intensification once
tested against the criteria set out in case law and established methodology of similar cases. We ask that the
Board considers this referral on its merits, noting the content of the original submission made to Limerick City
and County Council {Appendix 2) as well as the valid points made above.

Should you require any further information please do not hesitate to contact the undersigned.

Yours Sincerely,

s McCutcheon Halley
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Be..
A Gl Brian McCutcheon

McCutcheon Halley Planning Consuitanis

hppendices

Appendix 1: Copy of Section 5 Declaration from Limerick City and County Council issued on 4 January 2022

Appendix 2: Copy of Section 5 Declaration Request by McCutcheon Halley originally sent to Limerick City and
County Council

i McCutcheon Halley
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Appendix 1: Copy of Section 5 Declaration from lLimerick City and
County Council issued on 4FF January 2022

B McCutcheon Halley
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PLANNING & DEVELOPMENT ACTS 2000 (as amended)

PLANNING & DEVELOPMENT REGULATIONS, 2001 {as amended)

SECTION 5 — DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT

DECLARATION NO. EC65/21

Name and Address of Appiicant: Eva Clarke, 20 Thomas Street, Limerick.

Agent: Brian McCutcheon, McCutcheon Halley Planning
Consultants, 6 Joyce House, Barrack Square, Ballincollig,
Cork.

WHERAS a question has arisen as to

1. Whether the current use of the premises at 10 Wickham Street & 25 Upper Gerald Griffin Street
Limerick as a market on Fridays Saturdays and Sundays is, or is not, 2 material change of the
established retail use of the premises and is or is not development under Section 3 of the Planning Act
sand

2. In the event that the Planning Authority decides that, the development in form of a material change of
use has occurred, whether that change use is exempted development under Article 10 of the Planning
and Development Regulations 2000 (as amended)} in so far as it is a change within Class 1 of Part 4 of
Schedule 2 is or is not Development or is or is not Exempted Development. The works as described on
the plans submitted with the application on the 08" November 2021

AND WHEREAS the Planning Authority has concluded that the the current use of the premises at 10 Wickham
Street & 25 Upper Gerald Griffin Street Limerick as a market on Fridays Saturdays and Sundays does NOT
come within the scope of Exempted Development under Section 3(2)(b} and Section 4{1){h) of the Planning
and Development Acts 200 (as amended)

NOW THEREFORE the Planning Authority in exercise of the powers conferred on it by Section 5(2} {(a) of the
Planning and Development Act 2000 (as amended) hereby decides that the said development as described
above Is Development and is NOT Exem velopment.

Signed on behalf of the said Council

Daé: L’/ l‘/‘l@ [

NOTE: A Declaration on Development or Exemption issued by Limerick City & County Council may be referred
to An Bord Pleanéla en payment of €220 for review within 4 weeks after the issuing of the declaration.
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( — Limerick C—lty
— & County Council

PLANNING & ENVIRONMENTAL SERVICES

EC69/21/5Mn/CL 07/Dec/2021

Donogh O’ Donoghue
A/Senior Executive Planner

RE: Declaration under Section 5

o o ey e = - ———

Seirbhist Pleanata agus Comhshaoil,
Comihairle Cathrach agus Contae Luimnigh,
Tuar ars Daill,

Luimneach

Plarining and Envircrimental Services,
Limerick City and Counity Council,
Dooradoyle,

Limerick

EIRCODE V94 WV78

: +353 (0) 61 55¢ 000
f: 4353 (0) 61536 001

Attached please find a report in connection with the above and I recommend that a Declaration be

fssued.
%z; W
Signed: ) \{9{{/\—»—\
Sean Moran
Development Inspector.

Tuar an Daill, Luimneach
Docradaoyle, Limerick

s customerservices@limerich.ie
www.limerickie

¥ @LimerickCouncil
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Repo'rt on application under Section 5 of the Planning and Development Act 2000 {as amended)

Referg*fe ho. EC69/21

Name and Address of Applicant: Eva Clarke, 20 Thomas Street, Limerick.

Agent: Brian McCutcheon, McCutcheon Halley Planning
Consultants, 6, Joyce House, Barrack Square, Ballincollig,
Cork.

Location: 10 Wickham Street & 25 Upper Gerald Griffin Street
Limerick

WHEREAS a guestion has arisen as to

1. Whether the current use of the premises at 10 Wickham Street & 25 Upper Gerald Griffin Street
Limerick as a market on Fridays Saturdays and Sundays is, or is not, a material change of the
established retail use of the premises and is or is not development under Section 3 of the Planning Act
;and

2. in the event that the Planning Authority decides that, the development in form of a material change of
use has occurred, whether that change use is exempted development under Article 10 of the Planning
and Development Regulations 2000 (as amended) in so far asitisa change within Class 1 of Part 4 of
Schedule 2.

The premises is now used as a2 market place and is referred to as Wickham Way in the application. The
applicant has not indicated the number of stalls in aperation in the building.

There was previously use as a plant hire shop, with a shop at the 25 Gerald Griffin St. and 2 warehouse door
on Wickham St. {see google map photos). It appears there is an open yard to rear of shop building.

There is no planning history at this location; | would accept HSS Hire Shop previously used the premises for
the sale and hire of light industrial tools (e.g. Power washers, compressors etc.) therefore | would accept the
established use is retail/shop.

On inspection of premises on the 20 November 2021 there was 30 no. stalls in operation at the premises,
which included 3 food trucks, and 1 coffee stall. [t appears that the traders turn up on the morning of market
and set up their stalls.

- The applicant opinion Is the matter is exempt and has included the following opinions, in summary

® That the change in the retail concept is not a material change as defined by Section 3 of the planning
Act.

® That any alterations or improvements to the elevations and the internal layout were exempt under
Section4 {1)(h) of the Act.

* The proposed change of use is not material and is therefore not “development” as defined by Section
3 (1) of the Planning Act.

® The change of use could not be considered to have a material effect on the area as it would enhance

‘retail vitality’ in accordance with planning authorlty’s retail strategy for this part of city.

Under Article 10 the applicant considers it is exempt and conclude the following






{a) The manner in which goods and services are displayed and offered for sale at Wickham Way
falls within the general description of shop in Article 5(1). ’
( {b) All activities on the premises either faif within the definition of a retail use within the
description of a retail use or are subsidiary or incidental to retail use; and -
{c) As both the the existing and the former use of the premises fall within the description o1 -
“shop” in Article 5(1), the change of use is exempted under

With regard to Article 5 (1) which defines a shop as a structure used for any or all of the following purposes,
where the sale, display or service is principally to visiting public :

(a) for the retail sale of goods,

{b} as a post office,

(c) for the sale of tickets or as a travel agency,
)

(d) for the sale of sandwiches or other food for consumption off the premises, where the sale of
such food is subsidiary to the main retail use,

{e) for hairdressing,

(f) for the display of goods for sale,

(g) for the hiring out of domestic or personal goods or articles,
{h) as a laundereite or dry cleaners,

(i) for the receplion of goods to be washed, cleaned or repaired,

but does not include any use associated with the provision of funeral services or as a funeral home,
or as a hotel, a restaurant or a public house, or for the sale of hot food for consumption off the
premises, excepl under paragraph (d) above, or any use o which class 2 or 3

While accepting there was o shop on the premises | am not satisfied that the change of use to a market
with 30 stalls can be still considered to be a shop.

f consider the use has been intensified and must be considered a material change of use from a shop to «
market.

Also Under Section 3(2)(b} of the Act — where land becomes used for any of the following purposes (1) the
placing or keeping of any vans, tents or other objects, whether or not moveable and whether or not
collapsible, for the purpose of caravanning or camping or habitation or the sale of goods, the use of the
land shalf be taken as having materiafly changed.

As the premises is now being used by a number of different stall holders which are setting up daily for the
market it must be considered development under Section 3(2)(b).

Also | am opinion that there has been an intensification of the use property with the change of use from a
retail unit to a market with up to 30 stalls, thus a material change of use of property under Section 4{1)(h}
of the Planning and Development Act 2000






1

| have considered this question and | have had regard particularly to —

(a){- caction 2, 3 & 4{1){h) of the Planning and Development Act 2000 {as amended).
(b) ~rticle 5 of the Planning & Development Act 2000 (as amended)
(¢} Plans & particulars submitted with the application on 8™ November 2021.

RECOMMENDATIONS:

| therefore consider the said change of use to be development and not exempt development under Section
3(2){b} and Section 4{1){h) of the Planning and Development Act 2000 due to there being a material change of
use by the intensification of single unit to a market with multiple units including for units for food.

Signed: gbf \'\f\gﬁ/"“’

Sean Moran
Development Inspector.
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LIMERICK CITY & COUNTY COUNCIL

APPROVED OFFICER’'S ORDER

1

SECTION 5 —~ DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT

File Ref No. EC69/21 No. D.C. 6/ f,/z;;r-.

SUBJECT: Declaration under Section 5.
Planning and Development Act 2000 as amended
Planning and Development Regulations 2001 as amended

RE: Whether the current use of the premises at 10 Wickham Street & 25 Upper
Gerald Griffin Street Limerick as a market on Fridays Saturdays and Sundays
is, or is not, a material change of the established retail use of the premises
and is or is not development under Section 3 of the Planning Act ;and
In the event that the Planning Authority decides that, the development in
form of a material change of use has occurred, whether that change use is
exempted development under Article 10 of the Planning and Development
Regulations 2000 {as amended) in so far asitis a change within Class 1 of
Part 4 of Schedule 2.

ORDER: Whereas by Chief Executive’s Order No. CE/2021/145 dated 07t
September 2021, Dr. Pat Daly, Chief Executive, Limerick City & County
Council did, pursuant to the powers conferred on him by Section 154 of
the Local Government Act, 2001, delegate unto Donogh O Donoghue,
Senior Executive Planner the functions within the meaning of the Local
Government Act, 2001 as set out therein.

Now therefore pursuant to the delegation of the functions aforesaid, I,
Donogh O' Donoghue, Senior Executive Planner, having considered the
report and recommendation of Mr. Sean Moran, Development Inspector
dated 07/Dec/2021, hereby order that a Declaration under Section 5 of the
Planning and Development Act 2000 as amended be issued to Eva Clarke,
C/o Brian McCutcheon, McCutcheon Halley Planning Consultants, 6 Joyce
House, Barrack Square, Ballincollig, Cork to state that the works as

described ag\m\ispnevejfment and is NOT Exempt Development.
"
Signed i 23y a \

SENIOR EXECUTIVE PLANNER, PLANNING & ENVIRONMENTAL SERVICES

Date D (12( 21

Certified to be a true copy of Approved Officer’s Order, Planning & Development Order No.

D.C. dated , pursuant to Section 151(7) of the Local Government
Act 2001 \\

Signed: W Pl D

SENIOR EXECUTIVE PLANNER, PLANNING & ENVIRONMENTAL SERVICES






PLANNING & ENVIRONMENTAL SERVICES
11/11/2021

Brian McCuicheon
McCutcheon Halley
6 Joyce House
Barrack Square
Ballincollig

County Cork

P31 YX97

Ref: 1.) DC-328-21
2.) Section 5, Application Wickham way

Dear Sir,

I wish to acknowledge receipt of your letter dated 08/11/2021. The content of which
is noted and will be brought to the attention of Deveiopment Inspector assigned to
case DC-328-21.

1 further wish to acknowledge receipt of a Section 5 application in the name of

applicant Eva Clarke at development address 10 Wickham Street, and 25, Upper
Geraid Griffin Street and the fee of €80.

Yourd/faithfully,

Eugene Crimmins
SQ; Planning & Environmental Services
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Director of Service 08 November 2021
Planning and Environmental Services

Limerick City and County Couneil
Dooradoyle
Limerick V24 W78

Re: Planning Reference No DC-328-21. Retail Use of Premises at “Wickham Way”, 10, Wickham
Straet and 25, Upper Gerald Griffin Street Limerick

Dear SirfMadam,

We act for Eva Clarke of 20, Thomas Sireet, Limerick and refer to the Warning Letter which was issued on
13/10/2021 under Planning Ref. No. DC-328-21 in regard to our client's premises at 10, Wickham Sireet, and
25, Upper Gerald Grifiin Street, Limerick which is shown on the site location map which we have atfached as
Appendix 1. The Warning Letter queries whether an unauthorised development may have carried in so far as
“a market is operating from the premises for which there is no record of a Planning Parmission being granted”.

As there is no reference in the Waming letter {0 the carrying out of works, we assume that the query in regard
to alleged unauthorised development is confined to the planning status of the current use of the premises as
a "'market” on Fridays, Saturdays and Sundays. It has been established in case law that planning permission is
not required for the continuation of a permitted or long-established use or for the making of a non-material
change to an established use. We therefore propose to clarify the authorised nature of-the existing use by
making 2 formal request for a declaration under Section 5 of the Planning and Development Act, 2000 (as
amended)’. We attach a copy of the Section 5 application form and enclose a cheque for €80,

The question on which the Dedlaration is sought is in two parts:

1. Whether the current use of the premises at 10, Wickham Street, and 25, Upper Gerald Griffin Streat,
Limerick as a “market” on Fridays, Saturdays and Sundays is, or is not, a material change of the
established retail use of the premises and is or is not development under Section 3 of the Planning
Act,

2. Inthe event that the Planning Authority decides that development in the form of a material change of
use has occurred, whether that change use is exempted development upder Article 10 of the Planning
and Development Regulations, 2000 {as amended)? in so far as it is a change within Class 1 of Past 4
of Schedule 2.

! Hereatfter referred to as "the Planning Act”
2 Hereafter referred to as "the Planning Regulations”
3

www.mhplanning.ie lso in DUBLIN CORK
oo Krestan House, Arsan Coury 6 Joyce House, Bamadk Squave

Advan Quay, Dublin 7 Ballincollig, Co. Cok
HcCutcheon Ralley is a fimiled partnership registesed under the Limited Partnershéps Act, DO K271 P31 YX97
1997, registiation o, LPS12. Registered in Isaland Fo. 326490, Registered office: & joyce

House, Barsack: Squace, Bailiaralfg, Co. Cork. Directors: Brian MeColchean, BA{ECo) DIpIP T 4353 {0) 1 804 4477 L4353 (o)1 420 8710
BipGlS bt (Chalrman}, Tom Halley, BA(Mod), MAUP BSc ARCH(HOMS) Cerl. Gvil Eng. MPL. £ info@mhplanning.ie L info@mhplanning.je
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1. The Nature of the Change of Use

Prior to the rebranding of the premises as “‘Wickham Way" the buildings and the open yard on the site were
used by HSS as a retail outlet for the sale and hire of a wide range of tools and hardware products. The
premises are currently used for the sale of aris ¢rafts and food products from a number of different stafls with
shared storage and services in an arrangement which is colloguiafly referred to as & “market”.

The only works required to facilitate the current use weare:

» the alterations and improvements to the signage on the elevations to Wickham Street and Upper
Gerald Griffin Street, which to identify the premises as “Wickham Way" rather than the *HSS Hire
Shop”; and

s minor alterations and improvements to the counters, displays and storage units within the covered
fioorspace and open yard to reflect the change in the range of goods and services and the way in
which the products are displayed and sold to the customaers.

tn our opinion the change in the retall concept is not a “material” change of use as defined by Section 3 of the
Planning Act. We would also argue that any alterations or improvements to the elevations and internal layout
were exempt under Section 4(1}(h) of the Act.

2. The Materiality of the Change of use

The test of “materiality” in regard to a change or intensification of use is addressed in the judgements of Barron
J. in Mahon v Dublin Corporation and Galway County Gouncil v Lackagh Rock Lid. These cases established
that there are two criteria:

(g) whether the essential character of the use has changed; and
(b) whether the change of use has had any effects on the environment of the site.
2.1 The Essential Character of the Use

In the case of Mahon v Dublin Corporation 1996 [WJSC-HC 4138}, the Couri found that the planning authority
could not have envisaged, when permission was granted for a cluster of family dwelling houses, that soma of
the units would ba rented out io tourists. The Court concluded that a house that is occupied by the same
farnily for several years has a different essential character to a house that Is rented out to rugby fans for an
international weekend.

This principle does not apply to the current case. The essential character of the established use of the
premises is that it is used for many decades for the sale of products or retail services to customers in the
Limerick area. While thete have bean alterafions and improvements fo the internal layout and the range of the
products and services offered, there has been no change in the essential nature of the retail activity.

2.2 The Effects on the Envirenment

The case of Galway CC v Lackagh Rock Lid. 1985 [IR120 (HC)] related to a quarry that had been in operation
since 1950 and the question raised was whether the current operations were different in nature and intensity
to what had existed in 1864. The Court concludad:
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‘that there was no material change of use as there was no evidencs fo indicats that the planning
authority would have faken any differoent matters into consideration in delermining an application for
planning permission made af the time that this case was before the couris compared with any such
application for permission before the appointed day .... To fest whether or not the uses are materially
different it seems to me that what should be looked at are the matters which the Planaing authority
would take info account in the event of a planning application being made either for the use on the
appointed day or for the present use. If these mafters are materiafly different, then the nature of the
use must he materially ditferent.”

The Court found that there is an onus on the planning authority to show that there are additional effects on the
environment of the site arising from any change or intensification of use. The change of use wouid anly be
“material” if:

(a) there was a significant increage in physical and measurable effeéts such as {raffic, air or noise
emissions or hours of operation, and

{b) there was limited capacily in the receiving environment to cope with any additional effects.

In this case there has been a significant reduction in the hours of operation as HSS operated 55hrs 30mins
per week (Monday to Friday from 07.30 to 17.30 and on Saturday from 07.30 to 13.00) while Wickham Way is
only open for 18hrs 30 mins per week (Friday 12.00 to 21.30, Saturday 09.00 to14.00 and Sunday 11.00 to
16.00). In our opinion the change in the hours of operation has resulted in a major reduction in the traffic
effects which is due not only to the 85% reduction in the opening hours, but also the fact that it avoids most of
the ten traffic peaks in the weelk.

Another beneficial effect of the change of use is the fact that a visit to Wickham Way is less likely to be a singie
purpose trip as customers are more likely to be visiting 2 number of shops in the area or combining shopping
with entertainment or dining out. They would also be more likely to travel by public transport than someone
who is picking up power tools or hardware and in so far as they are using private cars, they are less likely to
be travelliing alone.

in summary the current use by Wickham Way would not involve any change in the established retail character
of the premises. |t is also a less intensive form of retailing as it involves a reduction in the vehicular traffic
generated during peak hours. Having regard fo the case law referred to above, the proposed change of use
is not material and is therefore not “development” as defined by Section 3(1) of the Planning Act.

2.3 Consistency with the Zoning Objectives for the City Centre
The premises are zoned in the draft City and County Plan as part of the City Centre where the objective is:

To profect, consolidate and facilitate the development of the Cily Centre commercial, retail,
educational, leisure, residential, social and community uses and facilities.

Section 4.6 of the Draft City Plan sets out the retail sirategy for the City Centre. Although the retail sector is
essential to the vitality of Limerick City Centre, it has been in decline in recent decades, with esiablished
retailers migrating to the purpose built out of town shopping centres and increasingly fo an online platform.
The strategy is to improve the range and quality of shopping on offer and create an enhanced customer
experience of visiting the City Centre. The core retail area comprises Thomas Sireet/Bedford Row, William
Street/Sarsfield Street, O'Connell Street/Patrick Street, Cruises Street, Roches Street, Henry Street and
Catherine Street. It is an objective of the Council to improve the range and quality of shopping by supporting
a contemporary shopping offer with leisure food, drink and entertainment at the heart of the experience.
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Paragraph 4.6.2 of the draft City and County Plan highlights the fact that:

...Ifte closure of businesses in the City Centre has resufted in a lack of mainienance of some vacant
buildings, with urban decay evident on parts of some streets.. .. It is vifal to ensure that the City Centre
is suitable to aftract and retain retail and other businesses. A sense of place and high quality leisure
market is required in the first instance, o allow the development of a more complementary mix of retail
uses to follow, including boutique clothing, tech shawrooms, local agri-food produce and creative arts
and crafis shops.

Objective ECON O1 (c) of the Draft Plan therefore seeks to:

Enhance the vitality of the City Cenire through a mixture of uses, reuse of vacant unis, increased
residential population and revitalisation....Development shall be designed so as fe enhance the public
realm and creation of a sense of placs.

The previous use of this premises highlights the problems identified in the draft Plan in so far as the HSS Hire
Shop has migrated from the City Centre io the Childers Road Enterprise Park. At the same time the current
use is a good example of the solution promoted by the Draft Plan as the replacement of the former HSS store
with the Wickham Way "market” has:

ensured that a vacant retail property was brought quickly back into use;
improved the range and quatfity of shopping by providing leisure, food and entertainmeni as part of
the shopping experience;

o enhanced the public realm and sense of place by effectively extending the footfall along Thomas
Street through the site as far as Upper Gerald Grifiin Street.

fn our opinion the change of use could not be considered to have a material effect on the arez as it would be
enhance ‘retail vitality' in accordance with the planning authority’s retail sirategy for this part of tha City.

3. Exempted Change of Use under Article 10

Without prejudice to the argument put forward in the previous section it shoutd be noted that even if the change
of use was considered to be “material” under Section 3 of the Planning Act, it may still be considered to be
exempted under Aricles 10 of the Planning Regulations. Arficle 10(1) states that:

Development which consists of a change of use within any one of the classes of use specified in Part
4 of Schedule 2, shall be exempted development for the purposes of the Acl, provided that the
development, if caried out would not-

{a) involve the carrying out of any works otfier than works which ars exempted deveiopment;
(b} coniravene a condition atiached fo a permission under the Act;
{c) be inconsistent with any use specified or included in such a permission; or

(d) be a development where the existing use is an unauthorised use, save where such change of
use consists of the resumption of a use which is not unauthorised and which has nat bean
abandoned.

We have already noted in regard to item (a) above that any works carried out to facilitate the change of use
were exempt under Section 4(1)(h) of the Planning Act. In relation to items (b} and (¢} we have been
ad\ﬂsed that the current use does not contravene any plannmg condition, or a use specrﬁed in any prewous
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permission relating to the site. Finally, the current use complies with item (d) as the retail use by HSS was a
centinuation of the long-established retail use of the property by Sean Cronin & Sons and Dan Twomey Ltd.
extending back before commencement of the Planning Act.

Article 5(1) of the Planning Regulations states that “shop” means a structure used for any or all of the
following purposes, where the sale, display or service Is principally to visifing members of the public;

(&) for the refail sale of goods,
(b) as a post office,
() for the sale of tickets or as & travel agancy,

{d} for the sale of sandwiches or other food or of wine for consumption off the premises, where the
sale of such food or wine is subsidiary to the main retail uss, and “wine” is defined as any
intoxicating liquor which may be sold under a wine retailer's off-licence

(e) for hairdressing,

(D) for the display of goods for safe,

{g) for the hiring out of domestic or personal goods or arficles,

(h} as a laundrette or dry cleaners,

{i) for the reception of goods fo be washied, cleaned or repaired.
Article 10 (2)(a) of the Regulations further states that:

“A use which is ordinarily incidental to any use specified in Part 4 of Schedule 2 is not excluded from
that use as an incident therelo merely by reason of s being specified in the said Part of the said
Schedule as a separate use.”

We therefore conclude that:

(g} the manner in which goods and services are displayed and offered for sale at Wickham Way falls
within the general description of “shop” in Article 5(1);

{b) all activiies on the premises either f2ll within the definition of a retail use or are subsidiary or incidental
to ratail use; and

{c) as both the existing and the former use of the premises fall within the description of "shop” in Article
5(1), the change of use is exempt under Article 10.

4. legal issues Raised by The Trustees of the Milk Market

The Warning Letter issued by Limerick City and County Council on 13/10/2021 under Section 152(1) of the
Planning Act states that it had come to the attention of the Council that our client may be carrying out an
unauthorised development namely “the operating of a market”. The planning register indicates that the Council
issued the Warning Letter in response to a representation received on 15/09/2021. We assume that the
representation was from the Limerick Market Trustees as, shorlly before that date, the Trustees had formally
nofified our client that:
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“The Market Truslees operate a markef and have done so under the Market Trustees legisfation sinc.
1852. Under that legislation the Limerick Market Trustees have the sole authority for running markets
in Limerick other than the market run by the Limerick City & Counly Council under the Casual Trading
Act. Indeed it is perfectly clear from the legislation that no other markef shoufd be set up in the City”,

If the Waming Letter was indeed issued in response to the specific concerns which have been raised by the
Market Trustees, the following legal issues will arise for the planning authority:

1. Alegal distinction should made between the role of Limerick City and County Council as a
plarining authority under the Planning Act and the role of certain elected members of the Council
as frustees of the Milk Market under the Limerick Markets Acts 1852 t01992. As these are two
entirely separate pieces of legislation, it would not be appropriate for the Council, acting as
planning authority, to take on the role of enforcing compliance with the Limerick Markets Acts on
behalf of the Market Trustees.

2. The Councll should consider seeking a formal legal opinion on the planning implications of the
Limerick Markets Acts 1852 to1992 given the assertion made by the Trustees that “if is perfectly
clear from the legislation that no other market should be set up in the City". This apinion should
address not just the implications for our dlient's current use of her property but afso the Council's
right to implement the retail strategy for the City Centre which could be undermined by the anii-
competitive position adopted by the Trustees.

The first issue should be addressed in the coniext of Section 7.8 of the Development Management Guidelines,
2007 which advises that:

“It is inappropriate, however, in devefopment management, fo deal with maffers which are the subject
of other controls unless there are particular circumstances e.g. the malters are refevant fo proper
planning and sustainable development and there is good reason to believe that they cannot be dealt
with effectively by other means.

The existence of a planning condition, or #s omission, will nof free a developer from his or her
responsibililes under other codes and it is entirely wrong fo use the development management
process to attempt {o force a developerio apply for other some ligence, approval, consent, elc.”

This advice is based on Section 34(13) of the Planning Act which states that a person shall not be entitled
solely by reason of a permission under this section to carry out any development. In our opinion, any decision
to issue a Waming Lefter under Section 152 or a Declaration under Section 5 should be confined to the
jurisdiction of the planning authority under the Planning Act.

In regard to the interpretation of the Limerick Markets Acts 1852 101992 we challenge the position adopted by
the Market Trustees that the Limerick Markets Act, 1852 imposes a blanket restriction that “no markeis other
than the markets fo be provided and established under this Act shall be held” and that this applies to the current
use of our client’s private property. The quotation used by the Trustees is taken from Section 32 which provides
that;

“32. The markets fo be provided and sstablished under thiz Act shall be held within the municipal
boundaries of the said Borough, and subject to the provisions of this Act no market other than the
markeis to be provided and established under this Act shalf be held within the said boundary and
within an area of one mile therefrom”. (emphasis added)
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The clause on which the Trustees rely must therefore be interpreted in the context of the other provisions of
the Act including the preamble thereto. Regard should also be had to the Supreme Court's interpretation of
Section 32 of the 1852 Act in Michael Bridgman v The Mayor Alderman and Burgesses of Limerick [2001]
IESC 51 which found that:

"In respect of the said Act the phrase "no market” alone js used and the statuiory conlext makes
abundantly clear that it was a market in agricuitural produce that was contemplated. That being so,
there Is no reason to suppose that the legisiature intended to prohibit an y other form of market
in the Borough of Limerick.” (emphasis added)

Itis important io note that the specific issue raised in the Bridgeman case was whether the 1852 Act prevenied
the establishment by the local authority of new casual trading areas within the public domain of the City. Asa
result, the Court did not explicitly addresse the implications of the 1852 Act for the operation of a market on
private property. This is addressed in Section 44 of the 1852 Act which clarifies that the prohibition of new
markets under Section 32 of the Act does not apply to private property:

44. After the said market places shalf be open for public use every person {except an auctioneer
selting by auction in any place otfier than the pubiic street, or a licensed hawker, or a person hawking
or sefling eggs or fruits, or a person bringing by water carriage any corn, grain, pulses, or seeds) who
shall self or expose for sale in any place within the limifs of this Act other than in some one of the
said markets places or of such private legal markets, or in his own dwellinghouse shop,
warehouse, yard or store, any caille or livestock, or any com or anything whatever in respect of
which reats or tolls are by this Act authorised fo be taken shall for every such offence be fiable to a
penalty not exceeding 40 shillings to be recovered in the same manner as penalfies are recoverable
under the Markets and Fairs Clauses Act, 1847 (emphasis added).

This indicates there is no legal basis for the complaint made by the Trustees that the retail use of our client's
private propeity contravenes the provisions of Section 32 of the Limerick Markets Act, 1852.

We acknowledge the right of the planning autherity under Section 152 of the Planning Act to issue a Warning
Letter on receipt of a written complaint and before a detailed investigation of the case has been carried out.
However, Section 162(1) of the Act also requires the planning authority to make a preliminary assessment as
fo whether the representation received is vexatious, frivolous or without substance or foundation. In our
opinion the position adopted by the Market Trustees could be considered to be frivolous and vexatious in so
far as it:

(2) incorrectly applies Section 32 of the Limerick Markets Act 1852 to a private retail premises:
(b) ignores ihe relevant case law:

(c) invites the planning authority to exceed its jurisdiction by acting as enforcement agency for the
Market Trustees;

(d) seeks to use planning enforcement to inhibit commercial competition,

5. Rationale for the Section 5 Request

fn view of the iegal position adopted by the Market Trustess we believe that it would be appropriate that the
planning status of our client's site be formally affirmied within the scope of the Planning Acts and Regulations,

having due regard to:
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{(a) the praper planning and sustainable development of the city centre;
{b) the retail strategy set out in the City Development Plan;

{c) the policy on retail competition in the Retail Planning Guidelines; and
{d) the long-established retail use of the property.

We therefore formally request that the following Declaration be issued by the planning authority under Section
5 of the Planning and Development Act:

WHEREAS questions have arisen as fo;

1. Whether the current use of the premises at 10, Wickham Streef, and 25, Upper Gerald Griffin Sireel,
Limerick as a “market” on Fridays Saturdays and Sundays is, or is nol, a material change of the
esfablished refail use of the premises and is or is not development under Seclion 3 of the Planning
Act; and

2. In the event that the Planning Authorily decides that development in the form of a material change of
use has occurred, whether that change use is exempled development under Article 10 of the
Planning and Development Regulations, 2000 (as amended) in so far as it is a change within Class 1
of Part 4 of Schedule 2.

AND WHEREAS Eva Clarke of 20, Thomas Street, Limerick requested a declaration on these guestions from
Limerick City and County Gouncif;

AND WHEREAS Limerick City and County Council, in considering this referral, had regard parficularly to —

{a) Section 2(1) of the Planning and Development Act, 2000, as amended,

{b) Section 3(1) of the Pfanning and Development Act, 2000, as amended, :

(c} Section 4(1)(h) of the Planning and Development Act, 2000, as amended,
{a} Adlicle 5 of the Planning and Development Reguiations, 2001 as amended;
(e) Article 10 of the Planning and Development Regulations, 2001 as amended;
(fi ihe planning history of the site;

AND WHEREAS Limericic City and Counlty Councll has concluded that:

{a) the afterations and improvements o the exfernal signage on ihe sirest elevations and lo the layout of the
internal floorspace and yards would constitute “works” that are “development” under Section 3 of the Flanning
and Development Aci, as amended,

(b} the alterations and improvements fo the signage on the elevations tp 10, Wickham Street and 25, Upper
Gerald Griffin Street which identify the premises as “Wickham Way" rather than the “HSS Hire Shop", come
within the scope of Section 4(1)(h) of ihe Planning and Development Act, 2000, as amended, heing works
which do not materially affect the extemal appearance of the structure so as Io render the appearance
inconsistent with the character of the structure or of neighbouring structures and are, therefore, exempled
development;

(c} the afterations and improvements fo the internal layout of the covered floorspace and open yard, which
have been made lo reflect the change in the rahge of goods and services and the way In which they are
dispfayed and sold io the customers, come within the scope of Section 4(1)(h) of the Planning and
Development Act, 2000, as amended, being works which affect only the inferior of the structure and are,
therefore, exempted development;
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{c) the change in the range of goods and in the way they are displayed and sold to customers, would not give
rise {o increased traffic movements or an y other aclivily that would have matsrial consequences in ferms of
the proper planning and sustainable development of the area; would not, therefore constitule a matorial change
of the established retail use of the premises; and so would not be ‘de velopment’ as defined under Section 3 of
the Planning Act;

(d) apart from the fact that i is not ‘deveiopment’, the change of use from use as the “HSS Hire Shop” to use
as the “Wickiam Way Market” is a change of use within Class 1 (Use as a Shop as defined by Article 5(1 )} in
Part 4 of Schedule 2 of the Planning and Development Regutations, 2001 and complies with the restrictions
on exempled changes of use undar Article 1 o(1).

NOW THEREFORE Limerick City and County Council, in exercise of the powars conferred on it by section 5
(2)(a) of the 2000 Act hereby decides that operation of the "market” known as Wickham Way on the site of
the former HSS Hire Shop at 10 Wickham Street and 24 Upper Gerald Griffin Street, Limerick is either not
development ar is exsmpled development.

Yours sincerely,

B, U Aty
Brian McCutcheann
McCutcheon Halley
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HIMERICK CITY & COUNTY COUNCIL

PLANNING AND ENVIRONMENTAL SERVICES

SECTION 5 APPLICATION

Applicant's Name: Eva Clarke
Applicant’'s Address: 20 Thomas Street
Lime:Lick
Telephone Na.
Name of Agent (¥ any): _Brian McCutcheon
Address: McCutchaon Halley Planning Consuitants

6, Joyce House, Barrack Square

Ballincollig Cork

Telephone Ne 087 957 1164
Address for Comrespondence:

cCut i 5

8. Jovee House, Barrack Sauarg

Ballincallig Cork
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Appendix 2 Site layout Plan
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Location of Proposed development:
10 Wickham Street & 25 Upper Gerald Grifiin Sireet

Limerick

Description: of Proposed development:

Use of farmer HSS Hire Shop as a “market" for sale of Food, Arts and

Crafts on Fridays, Saturdays and Sundays

Is this a Protedied Strizcture or within the curtiage of a Protected Strischre.
YES/NO

Apphicant’s interest In site: Owner
List of plans, drawings, etr. submithed with this application:

Site Location Map

Site Layout Plan

Have any previous extensions/structures been erecied at this location NO
If Yes pluase provide floor areas of all existing strctures:

Sigrature of Applicant {or Agent) Bre.. UG AL

i
I LR
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HOTES: Apotication rmust be aooompaniad bys

(a}
(b}
(3]
{)

(e}

Fee of &80

S4e location map

Sibe fmpout plan

Dimensioned plans and elevations of the struchure and
arry extisting struchures.

Where the dedaration is In respect of a farm buiking, a
tayout idantifying the use of each existing buiiding
together with foor area of each building,

EFEARELIRCEYEBEEERIFFFARRELIREFFIFEFITLARCRETES ESLEF LR EETLATRERY

Application to he forwarnded to;

Limerick Tty & County Coumndl,
Planning and Eovironmental Sevviges,
Oty & County Coungl Offices,
Bonradoyie Rosd,

LEFRGEAESEFAERREHLR R AN L LY N ST EERATLLARER L BRR R FASIFC RSB R ARG RIFED

OFFICE USE oMLY
Fee Received Date Dus
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SECTION 5 APPLICATION

DECLARATION ON DEVELOPMENT AND EXEMPYED DEVELOPMENT

Applicant’s Name: Eva Clarke
Applicant’s Address: 20 Thomas Street
Limerick
Telephone No.
Name of Agent (if any):  Brian McCutcheon
Agdrese: McCutcheon Halley Planning Consultants

8, Joyce House, Barrack Square

Ballincollig Cork

'{g{ephm-!e Hp, 087 897 1164
Address for Correspondente;

¢Cu j nsultan

8. Jovce House, Barrack Saquare

Ballincollia Cork

ﬁﬂ::s-.,t McCutcheon Halley 112
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Appendix 2 Site layout Plan
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tocation of Proposed development:
10 Wickham Street & 25 Upper Gerald Grifiin Street

Limerick

Description of Proposed developmenty

Use of former HSS Hire Shop as a "market” for sale of Food, Arts and

Crafis on Fridays, Saturdays and Sundays

Is this a Proteched Struchire or within the curtitage of & Protecied Strudure,
YES/NO

Agplicant’s inberest In site: Owner

List of plans, drawings, etc. submitted with this application:

Site Location Map

Site Layaut Plan

Have any previous extensions/siruchures been erettad at this lagtion NO
¥ Yes plasse movide floor areas of olf existing structures:

Signature of Applicart (or Agent) Biee,. thCopbisn,

Hﬂnum }

Bt
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H

: McCutcheon Halley
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NOTES: Application must bs acoompanied by:

{a}
)]
&)
{d)

fe)

Fee of €B0

Site location: Mmap

Site ayout phan

Dimensionac plans and dlevations of the structure and
any existing strudures.

Whare the declaration is in respect of a fam building, 2
layout identifying the use of each exisling iuilding
together with figor area of each building.

tqsggsftnﬁmﬁttttltt#tthttttsttsazt*l&ttt*tgttass;#!t#tttttastt

Application to be farwasded

Limasick Gty & County Coundl,
Plansing and Environmental Services,

AL EREFEEATURSERLCASCLARA EEYRERFER A AREEANF LR EFLIFLEIRARE fTReEyd ey

OFFICE USE ONLY
Ref. Mo, Date Recsived
fee Received Date Due
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Appendix 1 Site Location Map
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From: plandev

Sent: Friday 7 January 2022 14:03

To: enforcements

Subjact; FW: S5 Declaration Documents EC69/21

From: Muireann Carroll <mcarrol@mhplanning.ie>
Sent: Friday, lanuary 7, 2022 1:55 PM

To: plandev <planning@limerick.ie>

Subject: S5 Declaration Documents EC69/21

CAUTION: This email originated from outside of the Organisation. Do not follow
guidance, click links or open attachments unless you recognise the sender and know the
content is safe.

To whom it may concern,
On behalf of our Client, Eva Clarke, we request a copy of all documents relating to the below S5 Declaration:

Reference no. : EC69/21
Applicant: Eva Clarke
Address: 20 Thomas Street, Limerick

Your help is greatly appreciated.

Kind regards,

Muireann

Muireann Carroll
Graduate Planner
McCutcheon Halley

CHARTERED PLANNING i Bisbiln
CONSULTANTS & loyze House, Barrack Square Krestan House, Arran Court,
i ' Ballincollig, Co. Cork Arran Quay, Dublin 7

Tel. +352 (0)21 420 8710 Tel. +353 (D)1 804 4477

www.mhvrlanning je

The information transmitied in this emall is intended for the addresses only and may contzin confidential and/or privifeged material. Any review, relransmission,
disservination, reliance upon or other use of this information by persens or entitiss other then the sddressea is prohibited. If you receive this in ercar, please contact
the serier and delele the material,






Appendix 2: Copy of Section 5 Declaration Request by McCutcheon
Halley originally sent to TLimerick City and County Council
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Director of Service 08 November 2021
Planning and Environmental Services

Limerick City and County Council
Dooradoyle
Limerick V84 WV78

Re: Planning Reference No DC-328-21. Retail Use of Premises at “Wickham Way”, 10, Wickham
Street and 25, Upper Gerald Griffin Street Limerick

Dear Sir/Madam,

We act for Eva Clarke of 20, Thomas Street, Limerick and refer to the Warning Letter which was issued on
13/10/2021 under Planning Ref. No. DC-328-21 in regard to our dlient's premises at 10, Wickham Street, and
25, Upper Gerald Griffin Street, Limerick which is shown on the site location map which we have attached as
Appendix 1. The Waming Leiter queries whether an unauthorised development may have carried in so far as
“a market is operating from the premises for which there is no record of a Planning Permission being granted”.

As there is no reference in the Warning letter to the carrying out of works, we assume that the query in regard
to alleged unauthorised development is confined to the planning status of the current use of the premises as
a “market” on Fridays, Saturdays and Sundays. 1t has been established in case law that planning permission is
not required for the continuation of a permitted or long-established use or for the making of a non-material
change to an established use. We therefore propose to clarify the authorised nature of the existing use by
making a formal request for a declaration under Section 5 of the Planning and Development Act, 2000 (as
amended)’. We attach a copy of the Section 5 application form and enclose a cheque for €80.

The question on which the Declaration is sought is in two parts:

1. Whether the current use of the premises at 10, Wickham Street, and 25, Upper Gerald Griffin Street,
Limerick as a “market” on Fridays, Saturdays and Sundays is, or is not, a material change of the
established retail use of the premises and is or is not development under Section 3 of the Planning
Act,

2. Inthe event that the Planning Authority decides that development in the form of a material change of
use has occurred, whether that change use is exempted development under Article 10 of the Planning
and Development Regulations, 2000 (as amended)? in so far as it is a change within Class 1 of Part 4
of Schedule 2.

' Hereafter referrad to as “the Planning Act”
% Hereafter referred to as “the Planning Regulations”

www.mhplanning.ie Also in DUBLIN CORK
lireston House, Arran Court 6 Joyte House! Barr_ack Square
Asran Quay, Dublin 7 Ballincollig, Co. Cork

HeCutcheon Halley is a limitad partnership registered under the Limited Partnerskips Act, Da7 K271 P31 YXG7
1907, registration no. 1P512. Registered In Ireland Mo. 326490, Registered office: & Joyce -
House, Barrack Square, Sallincolfig, (o, Cork. Directors: Brian fécCutchear, BA(Econ) DipTP . +353 (0} 1804 4477 +353 {0)21 420 8710

NipGls #EPd (Chairman). Tom Haliey, BA{Mod), MRUS B5c ARCH{Hons) Cert Civil Eng. MIPT, E. info@mhplanning.ie info@mhplanning.ie
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1. The Nature of the Change of Use

Prior to the rebranding of the premises as “Wickham Way" the buildings and the open yard on the site were
used by HSS as a retail outlet for the sale and hire of a wide range of tools and hardware products. The
premises are currently used for the sale of arts crafts and food products from a number of different stalls with
shared storage and services in an arrangement which is colloquially referred to as a “market”.

The only works required to facilitate the current use were:

¢ the alterations and improvements to the signage on the elevations to Wickham Street and Upper
Gerald Griffin Street, which to identify the premises as “Wickham Way” rather than the “HSS Hire
Shop”; and

* minor aiterations and improvements to the counters, displays and storage units within the covered
floorspace and open yard to reflect the change in the range of goods and services and the way in
which the products are displayed and sold to the customers.

In our opinien the change in the retail concept is not a “material’ change of use as defined by Section 3 of the
Planning Act. We would also argue that any alterations or improvements to the elevations and internal layout
were exempt under Section 4{1)(h) of the Act.

2. The Materiality of the Change of use

The test of “materiality” in regard to a change or intensification of use is addressed in the judgements of Barron
J.in Mahon v Dublin Corporation and Galway County Council v Lackagh Rock Ltd. These cases established
that there are two criteria:

{a) whether the essential character of the use has changed; and
(b) whether the change of use has had any effects on the environment of the site.
2.1 The Essential Character of the Use

In the case of Mahon v Dublin Corporation 1996 [WJSC-HC 4138], the Court found that the planning authority
could not have envisaged, when permission was granted for a cluster of family dwelling houses, that some of
the units would be rented out to tourists. The Court concluded that a house that is occupied by the same
family for several years has a different essential character to a house that is rented out to rugby fans for an
international weekend.

This principle does not apply to the current case. The essential character of the established use of the
premises is that it is used for many decades for the sale of products or retail services to customers in the
Limerick area. While there have been alterations and improvements to the internal layout and the range of the
products and services offered, there has been no change in the essential nature of the retail activity.

2.2 The Effects on the Environment

The case of Galway CC v Lackagh Rock Ltd. 1985 [IR120 (HC)] related to a quarry that had been in operation
since 1950 and the question raised was whether the current operations were different in nature and intensity
to what had existed in 1964. The Court concluded:
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‘that there was no material change of use as there was no evidence to indicate that the planning
authority would have taken any different matters info consideration in determining an application for
planning permission made at the time that this case was before the courts compared with any such
application for permission before the appointed day .... To fest whether or not the uses are rmaterially
different it seems to me that what should be looked af are the matters which the planning authority
would take into account in the event of a planning application being made either for the use on the
appointed day or for the present use. If these matters are materially different, then the nature of the
use must be materially different.”

The Court found that there is an onus on the planning authority to show that there are additional effects on the
environment of the site arising from any change or intensification of use. The change of use would only be
“material” if:

(a) there was a significant increase in physical and measurable effects such as traffic, air or noise
emissions or hours of operation, and

{b} there was limited capacity in the receiving environment to cope with any additional effects.

In this case there has been a significant reduction in the hours of operation as H3S operated 55hrs 30mins
per week (Monday to Friday from 07.30 to 17.30 and on Saturday from 07.30 to 13.00) while Wickham Way is
only open for 19hrs 30 mins per week (Friday 12.00 to 21.30, Saturday 09.00 to14.00 and Sunday 11.00 to
16.00). In our opinion the change in the hours of operation has resulted in a major reduction in the traffic
effects which is due not only to the 65% reduction in the opening hours, but also the fact that it avoids most of
the ten traffic peaks in the week.

Another beneficial effect of the change of use is the fact that a visit to Wickham Way is less likely to be a single
purpose trip as customers are more likely to be visiting a number of shops in the area or combining shopping
with entertainment or dining out. They would also be more likely to travel by public transport than someone
who Is picking up power tools or hardware and in so far as they are using private cars, they are less likely to
be travelling alone.

In summary the current use by Wickham Way would not involve any change in the established retail character
of the premises. It is also a less intensive form of retailing as it involves a reduction in the vehicular traffic
generated during peak hours. Having regard to the case law referred to above, the proposed change of use
is not material and is therefore not “development” as defined by Section 3(1) of the Planning Act.

2.3 Consistency with the Zoning Objectives for the City Centre
The premises are zoned in the draft City and County Plan as part of the City Centre where the objective is:

To protect, consolidate and facilitate the development of the City Cenire commercial, retai,
educational, leisure, residential, social and community uses and facilities.

Section 4.6 of the Draft City Plan sets out the retail strategy for the City Centre. Although the retail sector is
essential to the vitality of Limerick City Centre, it has been in decline in recent decades, with established
retailers migrating to the purpose built out of town shopping centres and increasingly fo an online platform.
The strategy is to improve the range and quality of shopping on offer and create an enhanced customer
experience of visiting the City Centre. The core retail area comprises Thomas Street/Bedford Row, William
Street/Sarsfield Street, O’Connell Street/Patrick Street, Cruises Street, Roches Street, Henry Street and
Catherine Street. Itis an objective of the Council to improve the range and quality of shopping by supporting
a contemporary shopping offer with leisure food, drink and entertainment at the heart of the experience.

%0Bipgy . 13
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Paragraph 4.6.2 of the draft City and County Plan highlights the fact that:

...the closure of businesses in the City Centre has resuited in a fack of maintenance of some vacant
buitdings, with urban decay evident on parts of some streets. ... It is vital to ensure that the City Cenire
is suitable to attract and retain retail and other businesses. A sense of place and high quality leisure
market is required in the first instance, fo alfow the development of a more complementary mix of retail
uses fo follow, including boutique clothing, tech showrooms, local agri-food produce and creative arts
and crafts shops.

Objective ECON O1 (c) of the Draft Plan therefore seeks to:

Enhance the vitality of the City Centre through a mixture of uses, reuse of vacant units, increased
residential population and revitalisation.....Development shall be designed so as to enhance the public
realm and creation of a sense of place.

The previous use of this premises highlights the problems identified in the draft Plan in so far as the HSS Hire
Shop has migrated from the City Centre to the Childers Road Enterprise Park. At the same time the current
use is a good example of the solution promoted by the Draft Plan as the replacement of the former HSS store
wiih the Wickham Way “market” has:

ensured that a vacant retail property was brought quickiy back into use;

o improved the range and quality of shopping by providing leisure, food and entertainment as part of
the shopping experience;

o enhanced the public realm and sense of place by effectively extending the footfall along Thomas
Street through the site as far as Upper Gerald Griffin Street.

In our opinion the change of use could not be considered to have a material effect on the area as it would be
enhance ‘retail vitality’ in accordance with the planning authority’s retail strategy for this part of the City.

3. Exempted Change of Use under Article 10

Without prejudice to the argument put forward in the previous section it should be noted that even if the change
of use was considered to be “material” under Section 3 of the Planning Act, it may still be considered to be
exempted under Articles 10 of the Planning Regulations. Article 10(1) states that:

Development which consists of a change of use within any one of the classes of use specified in Part
4 of Schedule 2, shall be exempted development for the purposes of the Act, provided that the
development, if carried out would not-

(a) involve the carrying out of any works other than works which are exempted development:
(b) contravene a condition attached to a permission under the Act:
(¢) be inconsistent with any use specified or included in such a permission; or

{d} be a development where the existing use is an unauthorised use, save where such change of
use consists of the resumption of a use which is not unauthorised and which has not been
abandoned.

We have already noted in regard to item (a) above that any works carried out to facilitate the change of use
were exempt under Section 4(1)(h) of the Planning Act. In relation to items (b) and {c) we have been
advised that the current use does not contravene any planning condition, or a use specified in any previous

B McCutcheon Halley

]
B
; an CHARTERED PLANMING (ONSGLTANTS






permission relating to the site. Finally, the current use complies with item (d) as the retail use by HSS was a
continuation of the long-established retail use of the property by Sean Cronin & Sons and Dan Twomey Lid.
extending back before commencement of the Planning Act.

Article 5(1) of the Planning Regutations states that “shop” means a structure used for any or all of the
following purposes, where the sale, display or service is principally to visiting members of the public:

{a) for the refail sale of goods,
fb) as a post office,
(c) for the sale of tickels or as a travel agency,

{d) for the sale of sandwiches or other food or of wine for consumption off the premises, where the
sale of such food or wine is subsidiary fo the main retail use, and “wine” is defined as any
Intoxicating liquor which may be sold under a wine retailer’s off-licence

(e} for hairdressing,

(T} for the display of goods for sale,

{g) for the hiring out of domestic or personal goods or articles,

(h) as a laundrette or dry cleaners,

(i) for the reception of goods to be washed, cleaned or repaired.
Article 10 (2)(a) of the Regulations further states that:

“A use which is ordinarily incidental to any use specified in Part 4 of Schedule 2 is not excluded from
that use as an incident thereto merely by reason of its being specified in the said Part of the said
Schedule as a separate use.”

We therefore conclude that:

(a) the manner in which goods and services are displayed and offered for sale at Wickham Way falls
within the general description of “shop” in Article 5(1);

(b} all activities on the premises either fall within the definition of a retail use or are subsidiary or incidental
to retait use; and

(c) as both the existing and the former use of the premises fall within the description of “shop” in Article
5(1), the change of use is exempt under Article 10.

4. legal Issues Raised by The Trustees of the Milk Market

The Waming Letter issued by Limerick City and County Council on 13/10/2021 under Section 152(1) of the
Planning Act states that it had come to the attention of the Council that our client may be carrying out an
unauthorised development namely “the operating of a market”. The planning register indicates that the Counail
issued the Warning Letter in response to a representation received on 15/09/2021. We assume that the
representation was from the Limerick Market Trustees as, shortly before that date, the Trustess had formally
notified our client that:

McCutcheon Halley s
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“The Market Trustees operate a market and have done so under the Market Trustees legisiation since
1852. Under that legislation the Limerick Market Trustees have the sofe authority for running markets
in Limerick other than the market run by the Limerick City & County Council under the Casual Trading
Act. Indeed it is perfectly clear from the legisiation that no other market should be set up in the City”.

If the Warning Letter was indeed issued in response to the specific concerns which have been raised by the
Market Trustees, the following legal issues will arise for the planning authority:

1. Alegal distinction should made between the role of Limerick City and County Council as a
planning authority under the Planning Act and the role of certain elected members of the Council
as trustees of the Milk Market under the Limerick Markets Acts 1852 101992, As these are two
entirely separate pieces of legislation, it would not be appropriate for the Council, acting as
planning authority, to take on the role of enforcing compliance with the Limerick Markets Acts on
behalf of the Market Trustees.

2. The Council should consider seeking a formal legal opinion on the planning implications of the
Limerick Markets Acts 1852 to1992 given the assertion made by the Trustees that “it is perfectly
clear from the fegislation that no other market should be sef up in the City”. This opinion should
address not just the implications for our client’s current use of her property but also the Council’s
right to implement the retail strategy for the City Centre which could be undermined by the anti-
competitive position adopted by the Trustees.

The first issue should be addressed in the context of Section 7.8 of the Development Management Guidelines,
2007 which advises that:

“It is inappropriate, however, in development management, to deal with matters which are the subject
of other conirols unless there are particular circumstances e.g. the matters are refevant to proper
planning and sustainable development and there is good reason fo believe that they cannot be dealt
with effectively by other means.

The existence of a planning condition, or its omission, will not free a developer from his or her
respansibilities under other codes and it is entirely wrong fo use the development management
process lo aftempt to force a developer to apply for other some licence, appraval, consent, etc.”

This advice is based on Section 34(13) of the Planning Act which states that a person shall not be entitled
solely by reason of a permission under this section to carry out any development. In our opinion, any decision
to issue a Warning Letter under Section 152 or a Declaration under Section 5 should be confined to the
jurisdiction of the planning authority under the Planning Act.

in regard to the interpretation of the Limerick Markets Acts 1852 101992 we challenge the position adopted by
the Market Trustees that the Limerick Markets Act, 1852 imposes a blanket restriction that “no markets other
than the markets to be provided and established under this Act shall be held” and that this applies to the current
use of our client's private property. The quotation used by the Trustees is taken from Section 32 which provides
that:
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“32. The markets fo be provided and established under this Act shalf be held within the municipal
boundaries of the said Borough, and subject to the provisions of this Act no market other than the
markets to be provided and established under this Act shall be held within the said boundary and
within an area of one mife therefrom”. (emphasis added)
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The clause on which the Trustees rely must therefore be interpreted in the context of the other provisions of
the Act including the preamble thereto. Regard should also be had to the Supreme Court’s interpretation of
Section 32 of the 1852 Act in Michael Bridgman v The Mayor Alderman and Burgesses of Limerick [2001]
IESC 51 which found that:

“In respect of the said Act the phrase "no market” alone is used and the statutory context makes
abundantly clear that it was a market in agricultural produce that was contemplated. That being so,
there is no reason to suppose that the legislature intended to prohibit any other form of market
in the Borough of Limerick.” (emphasis added)

It is important to note that the specific issue raised in the Bridgeman case was whether the 1852 Act prevented
the establishment by the local authority of new casual trading areas within the public domain of the City. As a
result, the Court did not explicitly address the implications of the 1852 Act for the operation of a market on
private property. This is addressed in Section 44 of the 1852 Act which clarifies that the prohibition of new
markets under Section 32 of the Act does not apply to private property:

44. After the said market places shall be open for public use every person (except an auctioneer
selling by auction in any place other than the public street, or a licensed hawker, or a person hawking
or selling eggs or fruits, or a person bringing by water carriage any corn, grain, pulses, or seeds) who
shall sell or expose for sale in any place within the limits of this Act other than in some one of the
said markets places or of such private legal markets, or in his own dwellinghouse shop,
warehouse, yard or store, any catife or livestock, or any coimn or anything whatever in respect of
which rents or tolls are by this Act authorised to be faken shall for avery such offence be fiable to a
penalty not exceeding 40 shillings to be recovered in the same manner as penalties are recoverable
under the Markets and Fairs Clauses Act, 1847 (emphasis added).

This indicates there is no legal basis for the complaint made by the Trustees that the retail use of our client's
private property contravenes the provisions of Section 32 of the Limerick Markets Act, 1852.

We acknowledge the right of the planning authority under Section 152 of the Planning Act to issue a Waming
Letter on receipt of a written complaint and before a detailed investigation of the case has been carried out.
However, Section 152(1) of the Act also requires the planning authority to make a preliminary assessment as
to whether the representation received is vexatious, frivolous or without substance or foundation. In our
opinion the position adopted by the Market Trustees could be considered to be frivolous and vexatious in so
far as it:

(a) incorrectly applies Section 32 of the Limerick Markets Act 1852 to a private retail premises;
(b) ignores the relevant case law;

(c) invites the planning authority to exceed its jurisdiction by acting as enforcement agency for the
Market Trustess;

{d) seeks to use planning enforcement to inhibit commercial competition.

5. Rationale for the Section 5 Request

In view of the legal position adopted by the Market Trustees we believe that it would be appropriaie that the
planning status of our client’s site be formally affirmed within the scope of the Planning Acts and Regulations,
having due regard to:

B McCutcheon Halley 7

A3 CHARTERED PLARNNING (ORSLLTANTS






(a) the proper planning and sustainable development of the city centre;
(b} the retail strategy set out in the City Development Plan;

(c) the policy on retail competition in the Retail Planning Guidelines; and
{d) the long-established retail use of the property.

We therefore formally request that the following Declaration be issued by the planning authority under Section
5 of the Planning and Development Act:

WHEREAS questions have arisen as to:

1. Whether the current use of the premises af 10, Wickham Street, and 25, Upper Gerald Griffin Street,
Limerick as a "market” on Fridays Saturdays and Sundays is, or is not, a material change of the

established refail use of the premises and is or is not development under Section 3 of the FPlanning
Act; and

2. In the event that the Planning Authority decides that development in the form of a material change of
tise has oceurred, whether that change use is exempted development under Article 10 of the
Planning and Development Regulations, 2000 (as amended) in so far as it is a change within Class 1
of Part 4 of Schedule 2.

AND WHEREAS Eva Clarke of 20, Thomas Street, Limerick requested a declaration on these quesfions from
Limerick City and County Councif;

AND WHEREAS Limerick City and County Council, in considering this referral, had regard particularly to —

{a) Section 2({1) of the Planning and Development Act, 2000, as amendad,

(b) Section 3(1) of the Planning and Development Act, 2000, as amended,

{c) Section 4{1)(h) of the Planning and Development Act, 2000, as amended,
(d} Article 5 of the Planning and Development Regulations, 2001 as amended;
{e) Article 10 of the Planning and Development Regulalions, 2001 as amended;
(f} the planning history of the site;

AND WHEREAS Limerick City and County Council has concluded that:

(a) the alterations and improvements to the external signage on the street elevations and to the layout of the
internal floorspace and yards would constitute “works” that are “development” under Section 3 of the Planning
and Development Act, as amended:

(b} the alferations and improvements fo the signage on the elevations fo 10, Wickham Street and 25, Upper
Gerald Griffin Street which identify the premises as "Wickham Way” rather than the "HSS Hire Shop”, come
within the scope of Section 4(1)(h) of the Planning and Development Act, 2000, as amended, being works
which do not materially affect the external appearance of the structure so as fo render the appearance
inconsistent with the character of the structure or of neighbouring structures and are, therefore, exemnpted
development;

(c) the alterations and impravementis fo the internal fayout of the covered floorspace and open yard, which
have been made to reflect the change in the range of goods and services and the way in which they are
displayed and sold fo the customers, come within the scope of Section 4{1)(h} of the Planning and
Development Act, 2000, as amended, being works which affect only the inferior of the structure and are,
therefore, exempted development;
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(¢} tho change in the range of goods and in the way they are displayed and sold fo customers, would nof give
rise to increased fraffic movements or any other activity that would have material consequences in terms of
the proper planning and sustainable development of the area; would not, therefore constitute a material change
of the established retail use of the premises; and so would not be ‘development’ as defined under Section 3 of
the Planning Act;

(d} apart from the fact that it is not ‘devolopment’, the change of use from use as the “HSS Hire Shop” to use
as the “Wickham Way Market” is a change of use within Class 1 (Use as a Shop as defined by Article 5(1)) in
Part 4 of Schedule 2 of the Planning and Development Regulations, 2001 and complies with the restrictions
on exempted changes of use under Article 10(1).

NOW THEREFORE Limerick City and County Council, in exercise of the powers conferred on it by section 5
{2)(a) of the 2000 Act, hereby decides that operation of the “market” known as Wickham Way on the site of
the former HSS Hire Shop at 10 Wickham Strest and 24 Upper Gerald Grifiin Street. Limerick is either not
development or is exempted development.

Yours sincerely,

Bote. sy
Brian McCutcheon
McCutcheon Halley
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Appendix 1 Site Location Map
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