The Secretary,

An Bord Pleanéla, 57 Dosel Drive,
64 Marlborough Street, Grange Heights,
Dublin 1, Douglas,
DO1VS02. Cork.

Ti2 H7 K3

27" july 2022

Re:  Referral as per Section 5(3)(a) of the Planning and Development Act, 2000.

Planning Authority Reg. Ref.: R724/22 , No.11 Arbour Court, Grange, Douglas, Cork.

Planning Authority: Cork City Council

Dear Sir/Madam,

Enclosed please find a request as per Section 5 (3) (a) of the Planning and Development Act, 2000 for
review of the Section 5 Declaration Ref.: R724/22 issued by Cork City Council an 20 July 2022,

Also please find enclosed the required R1 fee of €220.

Thanking you.

Yours Sincerely, | AN B(

W ) e _OSEu-cz |
Alan Duggan ; 8 JUI ) |
L 220 C






Referral to An Bord Pleanila as per Section 5(3)(a) of the Planning and
Development Act, 2000.

Guestion; Whether the gateway means of accessto a public road that was formed in the shared
boundary wall between Dosel Drive and the rear of No. 11 Arbour Court, Grange
Corl, is oris not development oris or is not exempted development.

4

Location: No. 11 Arbour Court, Grange, Douglas, Cork.

Declaration Planning Authority: Cork City Council

Planning Authority Reg. Ref.: R724/22 11 Arbour Court, Grange, Douglas, Cork.
Applicant for Declaraticn: Mpr. Alan Duggan

Planning Authority Decision: Is Development and is Exempted Development.
Referral Referred by: Mr. Alan Duggan

Date: 27% July 2022






1.0 Overview of Referral Question

This document constitutes a Referral to An Bord Pleanjla as per Section 5(3)(a) of the Planning and
Development Act, 2000 of 5 Declaration by 5 Planning Authority in relation to a guestion as to what
isorisnot development or exempted development.

The subject of the referral question a gateway means of access to a public road that was formed on

Saturday 22nd May 2021 in the shared boundary wall between Dosel Drive and the rear of No. 11
Arbour Court, Grange, Cork.

On 20" July 2022 the Planning Authority issued thejr declaration under Section 5 of the Planning and

Development Act 2000, as amended (Referral Reference R724/22) setting out the view of the Planning
Authority that:

“Itis considered that the construction of a pedestrian access gate in an existing rear boundary walf
is DE VELOPMENT and IS EXEMIPTED DE VELOPMENT.”

Ref. R668/21 the Planning Authority has somehow overlooked the provisions of Art.9(1)(a)(i) (ii) and
(ifi) of Part 2 of the Planning and Development Regulations, 2001 Article 9 of the Planning and
Development Regulations, 2001 sets out certain circumstances in which development to which Article
6 of the Regulations relates shall not be exempted development.

development that is not exempted development for the purposes of the Planning and Development
Act, 2000. Our rationale is set oyt below.






3.0 Planning History

31 Enforcement Case File E8320:

Upon noticing, on Saturday 22nd May 2021, that a new gateway opening had been formed in the
dividing wall between the residential Property known as No. 11 Arbour Court and the established
grass verge forming the shared public amenity space of Dosel Drive, several residents of Dose| Drive
lodged written complaints to the Planning Enforcernent section of Cork City Council, the relevant

Planning Authority, onthe week commencing 24th May 2021, A Planning Enforcement Complaint Form
was forwarded to Cork City Council on 25th of May 2021,

and Development Regulations, 2001 as amended.”

The Planning Authority provided no further detaits or information to the complainants concerning
the nature or extent of the said investigation of file E832p,

3.2 Section 5 Declaration RBB8/21:

A Section 5 Declaration Ref, R668/21 from the OWner/accupier of Ng. 11 Arbour Court was recejved
by the Planning Authority, Cork City Council, on 25t May 2021.

As per the Section 5 Declaration Ref. R668/21 Cork City Council, as the plz nning Authority with
jurisdiction over the subject location, in jts decision dated 21% July 2021 advised as follows:

“Itis considered thar the construction of a pedestrion qecess gate in an existing rear boundary wall is
Development and is Exempted Development.”

The Planning Authority’s Executive Planner in her report dated 17% June 2021 on the Section 5
Declaration Ref. RE68/21, states as follows: “ There is gn existing wooden door wWith glazing in this
rear wall which adjoins the Dosel Road (the rear of the property in question).”

We respectfully note the typographical inaccuracies in this statement and query how long the subject
tevelopment, which may be considered as Unauthorised, should be in situ before it is considered by
the Planning Authority as “existing” for the purposed of the Planning and Development Act, 2000

We duly note that the Executive Planner in her report dated 17" June 2021 on the Section 5
Declaration Ref, R668/21 makes no reference to the Enforcement Case File E8320 refating to the
subject site, No.11 Arbour Court, or to the concerns of the residents of Dosel brive regarding the






formation of a gateway access in the established rear shared boundary wal between No.11 Arbour
Court and Dosel Drive.

Furthermore we invite you to share our view that the Planning Report on the Section 5 Declaration
Ref. R668/21 neglects to consider the potential for the creation of 5 precedent in the formation of any
means of access onto the public road at Dosel Drive and the associated risk of endangerment to public
safety by reason of traffic hazard or obstruction of road users.

Declaration Ref. R668/21 the Plan ning Authority somehow overlooked the provisions of Art.9(1)}a)(i)
(it} and {iii} of Part 2 of the Planning and Development Regulations, 2001. Article 9 of the Planning and
Development Regulations, 2001 sets out certain circumstances in which development to which Article
6 of the Regulations relates shall not be exempted development.

3.3.  Planning History - T.P. 18/4149:

Planrning permission was granted on 22™ Janua ry 2018 for extension and alterations to No.11 Arbour
Court as per planning reference number T.P. 18/4149.

There were no conditions attached to T.P. 18/4149 refating to boundary treatment of the site. It is
noted that in the planning assessment conducted on application T.p. 18/4149, no reference is made
to the original planning permission (T.P.2266/77) pertaining to the overall residential development
now known as Arbour Court, or to any relevant conditions precedent.

3.4 Pianning History - T.P.2266/77:

Planning permission was granted by the Council of the County of Cork (the Planning Authority at the

time of application) by order dated 6™ October 1977 for the Erection of bungalows (Change of Plans)
at Grange, Douglas {Sites 1 ~ 19).

This is the original governing planning perrmission pertaining to the overall residential development
now known as Arbour Court.

We respectfully submit that Conditions Nos. 7 and &8 attached to T.p. 2266/77 constitute the relevant
conditions precedent to the consideration of any proposed amendments or alterations to the
established boundary treatment between Dosel Drive and the rear of Arbour Court.

Conditions Nos. 7 and & attached to T.P. 2266/77 are detailed below:

Condition No.7 of T.P.2265/77;

Aline of mature or semi-mature trees shall be planted in grass verge between Dosel Drive and eastern
screen wall of proposed development at 30’ maximum intervals,

Reason for Condition No.7 of T.P.2266/77:
In the interests of amenity.






Condition No.8 of T.P.2266/77:
Screening of the development from Dosel Drive and from proposed access road shall he effected by

Reason for Condition No.8 of T.P.2266/77:
Inthe interests of amenity,

In defining ‘Development’ Section 2(1) of the Planning and Development Act, 2000, as amended,
states the fol lowing:

‘Development’ has the meaning assigned to it by Section 3 of the Act:

‘works’ includes any act or opergtion of construction, excavation, demolition, extension, alteration,
repair or renewqf ..’
section 3(1) of the Act states that:

‘development’ means, except where the context otherwise requires, the carrying out of works on, in,
overor under land or the making of an Y material change in the use of any structyres Or over land”.

development oF a nature and clasg outlined in the s, No. 600/2001 Planning and Development
Regufations, 2001 as amended,

Section 6 of part 2 of the Planning and Development Reguiations, 2001 defines ‘Exempted
Development’ as follows: :






shall not be exempted development in certain circumstances, Of particular relevance in assessing the

subject case are the de-exemptions detailed as per Article 9(1} of the Planning and Development
Regulations, 2001 as set oyt below,

Ref. S.I. No. 600/2001 — Planning and Development Regulations, 2001 Part 2 Article 9(1) which refers
o Restrictions on Exemption:

Article 9 Excerpt:

9 (1] Development to which article 6
relates shall not be exempted
development for the purposes of
the Act—

fa} if the carrying out of such development would—

(i} contravene g condition attached to o permission
under the Act or be inconsistent with an v Lise
specified in a permission under the Act.

(ii} consist of or comprise the formation, leving out
or material widening of o means of access to g
public rogd the surfaced carriageway of which
exceeds 4 metres in width,

(fii} endanger public safety by reason af traffic
hazard or obstruction of road users,

4.2 Article 8(1)(a) of Part 2 of the Regulations, 2001 - Access to & Public Road

We respectfully submit that the formation of any new means of access to g public road, the surfaced
carriageway of which exceeds 4 metres in width, should always be subject carefyl consideration by






We respectfully submit that the formation of a means of access onto the public road at Dosel Drive
as per the subject gateway, serves to change the nature of the use of the established shared
residential amenity space and creates the potential for associated traffic hazard, parking of vehicles
noise, disturbance, anti-social activity and overall detriment to the residential amenity and proper

5.0 Conclusion - The formation of 5 means of access onto the public road at Dosel Drive is
Develapment and is not Exempted Development

residential planning permission ref. T.P.2266/77.

Dosel Drive is not exem pted development. The development rather, is development in contravention
of conditions attached to the governing planning permission T.P.2266/77 (as detailed in Art.9{1)a)(i)
of the Planning and Development Regulations, 2001); comprises the formation of a means of access
to a public road the surfaced carriageway of which exceeds 4 metres in width (as per Art.9 (2){a)(ii) of
the Planning and Development Regulations, 2001); and would serve to endanger public safety by
reason of traffic hazard or obstruction of road users {as per Art.9 (1)(a)(iii) of the Planning and
Development Regulations, 2001).

Accordingly, we respectfully submit that the Planning Authority, Cork City Council, has in this instance
Mmis-interpreted the Exempted Development provisions of the Planning and Development Regulations,
2001 and has omitted dye consideration of Article 9 (1) of the Regulations, Thereby it is our considered
view that the Section 5 Declaration Ref. R724/22 issued by Cork City Council be reviewed by An Bord
Pleandla in accordance with section 5 (3) (a) of the 2000 Act.

We respectfully invite An Bord Pleandla, in exercise of the powers conferred on it by section 5 (3) (a)
of the 2000 Act, to share our view that the formation of 3 means of access onto the public road at
Dosel Drive, as per the subject gateway access in the rear boundary wall of 11 Arbour Court, Grange,
Deuglas, Cork is development and is hot exempted development,
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