Combhairle Contae Chill Dara

Kildare County Council

Planning Department
045-980845

Date: 31/056/2023
File Ref: ED1040

e
The Secretary ABP-
An Bord Pleanala a <
64 Marlborough Street 02 JUN 2803 @7
Dublin 1 Fee:€ IO iype _Cotnt

Time: J1-SG _ By barol

RE: Referral of application for a Declaration of Exempted Development
under Section 5 to An Bord Pleanala for determination

Dear SirfMadam,

Pursuant to Section 5(4) of the Planning and Development Act 2000 (as amended), Kildare
County Council is referring the question to you for determination, whether (A) The use of the
dwelling-house and the coach house at Ryevale House as long term private residential
accommodation for protected persons is or is not development;, and (B) whether certain
associated internal works to the dwelling house and coach house at Ryevale House is or is
not development, and if those works constitute development, whether those works do or not
constitute exempted development.

In respect of same, please see attached copy of the Section 5 application for a declaration of
exempted development.

The payment of the required fee of €110 will be made by card when submitting this request.
If you have any queries, please contact the undersigned at 045 980916.
Yours faithfully,

AlAdministrative Officer
Planning Department

Cf /KiidareCountyCouncil Comhairle Contae Chill Dara, Aras Chill Dara, Pairc Ui Dhubhui, An Nas. Co. Chill Dara, W91 X77F

8 @KidareCoCo Kildare County Council, Aras Chill Dara, Devoy Park, Naas, Co. Kildare, W91 X77F

custon are@kildarecoco.je = W % ntvcouncil ie



T —

-




Kildare County Council
Declaration of Exempt Development under Section 5,

o ‘of the Plarming and Pevelopment-Act 2000

Incomplete application forms will All responses must be in block

be deemed invalid and returned letters

Section 1 Details of Applicants )

1. Name of Applicanti . M‘f QEE Rgﬂ‘ - Ulm 'ED ............ Forenames.......ccocoiviinceiiiiiiiniiiieie e
hone Fax O, .

2, Address Wﬂ 4. ‘éﬁ D&MAN BUSJN &5 h%x FORD lEEMrJD .............................

Section 2 Person/Agent acling on behalf of applicant (if applicable)
1. Name of VAgent: H”&HES Wffg ] 1" %V W (D'VSU me : ,!. ................ y *hm"m

Phonc No..g/. 534.00....... FaxNo............ { ....";".'..'.;..,'...‘..'.".'.-;.:.f.‘?.?.‘?....:

2. Address. &35 (MERRY . A RE .. JUBUN.2. ..o l Plzrniaz Rsoasn =t§
................................................................................................ ; {...,I.BMAY 2023. .:

Section 3 Company Details (if applicable)

[ RECEIVED
1. Name ot Company /yg 05{ L/M}}f ................................. -' ’—‘

2. Company Reg. No. mZS%T‘i M raﬂ“ '''''
Section 4 Details of Site o

1. Planning listory of site, L5 REF. 4710%... = SHWIED. By AP W DAL 1998 ;..
2. Location of Proposed Deve!opment.[.z.y EW %W% W : fﬁﬁﬁﬁff ’

..............................................................................................................................................................

.........................................................................................................................................................

....................................................................................................................................
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6. Under what Section of the Planning and Development 2000 and/or what provision of the Psa ing and
e [ICVEIOpMeEnt - Regulations 2001 is-exemption-soughl-dspecific detoils reqzu‘-m';.-mﬁ.@(-ﬁmf. - "lf,l Eﬁ e

....................................................................................................................................................

...............................................................................................................................................................

..................................................................................................................................

Lons -TERM. PRIVATE.. RESIDENTIAL. ACCOMMADATION. FOK. PRETELTED FERSNS. 15 R 15 AT
DEELOMENT BND: . o
(B WHETHER. CERAIN. ASSO0ATED.... INTERNEL WORKS. YO THE. DWELUls. HE.. AND.
LCONH. HousE . AT, RYEVAIE HOBE..I5. 08 15. NOT.. EVELOMMENT. 4D, I O WRKS
CONSTITITE. DAVELOPHENT, WETHER. . THESE. WORKS. 0. 0R Mo (ONSTITHTE, . EXEMPTED. .

------------------------------------------------------------------------------------------------------------------------------------

.....................................................................................................................................

Section 5 The following must be submitted for a valid application
{Please Tick)
I. | Site Location Map (1:2500 Rural Areas) {1:1000 Urban Areas) /
2. | A Site Layout Plan (Scale 1:300) in full compliance with Article 23 of Planning and -
Development Regulations 2001 /

3. Drawings of the development (Scale 1:50) in full compliance with Article 23 of Planning and
Development Regulations 2001 /

4. | All drawings to dilferentiate between the original building, *m%llgnsl‘fiﬁ_%“ﬁﬂﬁ‘pmﬁti%d’";
T il

development el
Plarnin. b
5. | Fee of 80 Eurn
10 MAY 2023 P
Section 6 Declaration - “ b F9 LD

1,(%&@ M@Iﬁ certify that all of the above information is correct and [ have submitted all the

required documents as ouflined at Section 6 ahove.

Signature: m Date: Ww/"é/ 272; .
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e, ! 8th May 2023

Re.  Ryevale House, Ryevale Lawns, Leixlip, County Kildare
Intended Renuest by Mé Liberer Limited for Declaration
Section 5 of the Planning and Development Act, 2000, as amended.

To whom it may concern,

We refer to the intended request for a declaration to be submitted to Kildare County Council
by Mé Liberer Limited, pursuant to section 5 of the Planning and Development Act, 2000, as
amended, concerning the use of Ryevale House as private accommadation for persons
currently seeking international protection. We confirm that we have had sight of the Report
prepared by Hughes Planning and Development Consultants to be submitted with that request
for a section 5 declaration.

We note that a section 5 declaration was issued by Kildare County Council, dated 7 March
2023 and bearing reg. ref. no. ED/1021, concerning the purported use of Ryevale House as “an
accommodation centre”. In the circumstances of this pre-existing section § declaration,
Counsel have been instructed by Mé Liberer Limited to address the jurisdiction of Kildare
County Council to consider and determine the intended request for a section 5 declaration on
behalf of Mé Liberer Limited.

The question to be determined on foot of the intended request for a section 5 declaration is
as follows:

"Whether: (a) the use of the dwelling-house and coach house at Ryevale House as long-
term private residential accommodation for protected persons is or is not
development and; (b} whether certain associated internal works to the dwelfing-house
and coach house at Ryevale House is or is not development and, if those works
constitute development, whether those works do or not constitute exempted
development.”

Thus, the issue is clearly one to be determined by Kildare County Council, as planning
authority, based on relevant planning and/or factual considerations. We are of the view, for
the reasons set out below, that Kildare County Council has the jurisdiction to decide upon our
client’s section 5 application, notwithstanding the existence of Declaration bearing Reg. Ref.
ED/1021, particularly considering the judgments of the High Court and Court of Appeal in
Narconon Trust v. An Bord Plegnala [2021] |.E.C.A. 307,

In Narconon Trust, the Court of Appeal (per Costello J.,) determined that a planning authority
is:






“precluded from determining a section 5 referral in circumstances where a planning
authority has previously determined the same, or substantially the some, question in
respect of the same land where there is no evidence that there has been a change in
the plonning facts and circumstances since the planning authority’s determination.”

Firstly, such a preclusion applies where a second (or subsequent) request for a section 5
declaration invokes the same, or substantially the same, question as the previous request for
a declaration. Indeed Collins J. in his: concurring judgment noted that the two section 5
declarations in that-case dealt with “precisely the same question™.

However, secondly, the preclusion applies where there is no evidence of a changein planning
facts and circumstances. Thus, where there is such a change in planning and/or factual
circumstances, then in line with previous judgments of the High Court, a planning authority
(or, subseguently, An Bord Pleanala).may consider and determine a second (or subsequent)
request for a section 5 declaration.

By way of example; in Clearly Composting v. An Bord Pleandla [2017] 1.E.H.C. 458, the High
Court considered the interplay. between three section 5 declarations made by Kildare County
Council between 2009 and 2011 and three later section 5 declarations made by the Board
betwéen 2013 and 2014, Baker J. held that the Board’s declarations were made in the light of
the evidence before it that the nature and extent of the activity had changed from the subject
matter of the earlier declarations made by Kildare County Council:

“78. The s. 5 declarations made by Kildare County Council and the later ones made by
An Bord Pleanala in each case are now not capable of being challenged. Insofar as a
conflict arises, the applicant argues that the Board are not competent to make o
determination which favoured one.decision over another.

79. That analysis fails to have regard to the fact that An Bord Pleanala expressly
determined the applications before it in light of the evidence before it that the nature
und extent.of the activity-had chonged.”

Later in the judgment, Baker 1. stated as follows:

“83. | do not gccept the argument of the applicant that the Board ought to have
fovaured the earlier s. 5 declarations over the later ones, and while such an argument
might have been made in a challenge to the s. 5 declaration made by An Bord
Pleanala, such a challenge was not made, and the s. 5 decisions of the Board are valid
and -not-now open to challenge.

84. The matter could be said to be a question of weight. The Board did not overturn,
ignore or disagree with Kildare County Council because it made its determinations in
light of the then current activity on site in respect of which it had ample evidence, and
substantial and extensive submissions by the applicant in regard.to the guthority and

q 2 : ¢ »” e
force of the previous decisions. Kildare County Council
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Thus in practical terms and quite logically, a planning authority is not precluded from

where there was a change in pIanmng and/or factual circumstances as between the first
request and the second request for a section 5 declaration.

Having reviewed the documentation to be submitted to the planning authority with the
intended request for a section 5 declaration, cur view is as follows:

(a) the planning authority is entitled to consider whether the subject-matter of the
request for a section 5 declaration differs from the subject-matter of section 5 request
made previously under Ref. No. ED/1021:

(b) on the basis of the material to be submitted with the intended request for section 5
declaration, it is apen to the planning authority to conclude that the guestion is not

the sarne — whether substantially or precisely — as the guestion previously submitted,
given the factual inaccuracies which underpinned the question posed in the previous
request;

{c) however, even if the planning authority did decide that the second guestion is the
same as the first, it is still open to Kildare County Council to both consider and
determine the second section 5 request because of the clear differences in both
planning and factual circumstances as between the actual proposed use of the land
and the supposed use of the land assumed in the first section 5 request;

(d) the planning authority would have ta consider (i) if the second request was, in fact, the

same as a previous one and {ii) whether the factual and planning circumstances had
changed; and

{e) unless the planning authority concludes hoth that (i) the second request was, in fact

the same as a previous one; and {ii) the planning and/or circumstances had not
changed as between the two requests for a section 5 declaration, then Kildare County

Council has the jurisdiction to consider and determine the intended second request
for a section 5 declaration.

Nothing further occurs.

Yours faithfully,

Kevin Bell B.L.
Jarilath Fitzsimons 5.C,

ity Council
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Planning Report May 2023

1.0 Introduction © -

Hughes Planring -and-Bevelopment Consultants, 85 Merrion Square, Dublin 2, have prepared this
Repart to accompany an request application for a Declaration pursuant to section 5.of the Planning and
Development Act, 2000, as amended, on behalf of our client, Mé Liberer Limited, conceming the
proposed use of Ryevale House, Ryevale Lawns, Leixlip, Co. Kildare, as private accommodation for
persons seeking international protecétion, and certain limited intefnal works carried out to update and
maintain the property.

The subject site comprises a large three storey building with recessed upper floor level and ils
associated two-storey coach house which together pravide a total of 17 no. bedrooms. The buildings
are used to provide accommodation for protected persons on behalf of the international Protection
Accommodation Services (!PAS) For clarity and to assist-with the definition of the current and proposed
uses of the building, we confirm that a contract is in place betwsen our client and IPAS to use the
property as a long-term residential building for people.in the International Protection {‘asylum’) process.
The management of the subject site and the provision of staff will solely be the responsibility of our
clien, the. property owner. No slement of care, be it social, physical or emetional, has been, is being or
will. be provided to residents residing within the subject site, nor will any non-governmental orgamsation
or approved housmg body be invalved.

The question before the Planning Authority is:

“Whether: {a) the use of the dwelling-house and coach house at Ryevale House as
long-term private residential accommodatian for protected persons is or is not
development and; (b) whether certain associated internal works to the dwelling-
house and coach house at Ryevale House is or is not development and, if those
works constitute development, whether those works do or not constitute
exenipted development.”

A pmtected person, is defined in Ariicle 5(1) of the Planning & Development
Reguiaﬂons 2001-2023(as amended) as follows:

(a) apersonwho has made an application to the Minister for Justice and Equality under
the Refugee Act of 1996 or the Subsidiary Protection Regulations 2013 {$.1. No. 426
of 2013),

(b) a person who falls fo be considered or has been considered under section 3 of the
Immigration Act of 1899, or

(¢) a programme refugee within the meaning of section 24 of the Refugee Act of 1996
2.0  Site Description

The subject site eomprises Ryevale House, a large dwelling comprising lower/upper ground figor levels,
a first floor level and a recessed upper floor level with a large quantum of attic space. The property
comprisas 10 no. badrdoms,.a, kitchen/dining room, sitting room, laundry room, larder, childrer’s.room
and a number of additional W.C.s and bathirooms. The subject site also atcommodates & coachhotise
which provides accommodation over two floor levels and includes 7 no, bedrooms, a hvmg area and a
number of additional W.C.s and bathrooms. The properties are situated on exiensive grounds, which
provide ample external amenity space for residents, within the eentre of the wider Ryevale Lawns.
residential estate which comprises more than 100 no. standard two-storey residential dwellings.

The properties are notably not located within an Architectural Censervation ‘Area, but the site,
specifically Ryevals House, is identified on the National Inventory of Architectural heritage (NIAH),
under Site 1D No. 1929, and is also identified on the Kildare County Council Record of Protected
Structures (RPS No. B11-115). The applicant is aware gf the effect hesinelasioroftirehouserenthe
Record of Protected Structures in terms of limited works which may! bejeastisdontwithouttherhepef

el il [eTmissian. Planning Departmant

10 MAY 2023

Ryevale House; Ryevale Lawns, Leixlip, Co. Kildare 2

=+t







1
e

proe=uioL e

Planning Repost | [_] MAY M May 2023

Figure 1.0 Aerial image illustrating the immediate locational context ol the sile (red oulling).

Figura 2.0 Aerial image illustrating the wider locational context of the site (red autline).

Internal works have been carried out alt the property in order to improve living and safety standards. it
is submitled that these works conslitute exempted development pursuant o section 4{1)h) of the
Flanning and Development Act 2000 {as amended) which states:

‘th) development consisting of the carying out of works for the mainlenance,
improvement or other alteration of any structure, being works which affect only the
interior of the structure or which do not materially affact the sxternal appearance of the
structure sa as to render the appearance inconsistent with the character of the slructure
or of neighbouring structures.”

The works carried out within the building, as listed above, were carried out for the maintenance and
impravement of the building. All works that have been carried out 1o date have been exclusively internal
and do not affect the external appearance of the building in any way. it is our submission tha! these
works have been exclusively internal, and have not affecled the character of Ryevale House, or any
element af the structure which contribules to its special architectural, historical, archaeological, artistic,
cultural, scientific, secial or technical Interest, as per section 57 of the Planning and Development Act,
2000. Accordingly, we submit that provisions of section 4(1)(h) apply and that these works constitute
exempted development. The details of the limited inlernal works are sel out below:

Ryevale House, Ryevale Lawms, Leixiip, Co Kidere 3
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Planning Report May 2023

Ryevale House

Full clear out of furnilure and cleaning of entire house

Repainting of entire house (including appropriate fire-painting of ceilings)

All doors converted into fire doors with door closers attached and appropriate fire-painiing
Basement level kitchen replaced in entirety

New wireless L1 fire alarm and wired cameras installed

Emergency lighting systern addead

All plumbing works repaired/serviced

Naw flooring provided were required

L] L] - L] L » L] -

Coachhouse

Full clear out of furniture and cleaning of entire house

Repainting of entire house (including appropriate fire-painting of ceilings)
Pariitions installed to give conidors a half-hour-rating

New loblby arga added to ground floor level

New staircase and 2 no. new bathrcoms installed

New wireless L1 fira alarm and wired installed

Emergancy lighting system added

a s % fs W W

Please refer to the drawings prapared by Bury Architects, extracts of which are included in Figures
5.0 to 9.0 below, for a visualisation of the existing layouts of Ryevale House and the coachhouse.

Figurs 3.0

Ryeval: House, Ryevale Lawns, Leixlin, Co. Kildare *i etV ED !4
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Figure 4.0 Ground flaor pian (top) and first floar plan (bottom) for the coachhouse.
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3.0 Planning History

We note, upon review of the Kildare County Panning Register, 1 no. historical planning application
relating to the subject site as detailed below.

Reg. Ref. 971036 Planning permission granted by An Bard Pleandla on 21 April 1998 for change

of use of existing coach house to office/studio and conversion of existing grain
stare to 2 residential units with new vehicular access off Ryavale Lawns.

RIS TS PAR LI AP0 8 g )

A
/R
£
N
,. -
_ : _ J'{ Plapning Desartn
..‘ " ' -x;‘v‘.- i L
127 TS v A T VUMY 023
e | r‘-‘;“l : i IJ: k d I ! | 3 B e /,"-"i."‘
R 2 S A 3 O
| _,, »
Figure 5.0 Site layout plan approved under Reg. Ref. 971036. We note Ryavale House

{green fill} for which no works were proposed, alongside the grain store which
was approved for conversion into 2 no. apaniments (vellow fill) and the coach
house building which was approved for conversion into office/studio space (red
fill).

Whilst we note that limited documentation is available on the Kildare County Council website in relation
to the above application, it is considered prudant to note that this application was ullimately approved
by An Bord Pleanala (ABP Ref. Mo. 105084) following the submission of a third-parly appeal againsl
the Council's decision to grant issued on 21% Novembar 1897.

This permission allowed the provision of 2 no. residential apartments on site and the canvarsion of the
coach hause into an office/studio space with no works proposed to Ryevale House, which would
continue as a residential dwelling.

It Is underslood, however, that this permission was never enacted and, as such, the coach house
remains in residential use and the grain store was not converted into residential use. As a result, it can
be said with some certainty that the establishad psrmitted user of both Ryevale House and its coach
house iz for private residential accommaodation.

Ryevale House, Ryavale Lawns, Leixlip, Co. Kildare 6
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4.1 Zoning

FTTYEn~ 1
YLIVE D
The subject property is zoned Objective 'B’ ‘Exisfing / Infill Residential’ which seeks to:

protect and enhance the amenily of established residential communities and pramota
sustainable intensification.’

The Land Use Zoning Matrix inciuded in Section 13.1 of the Leixlip Local Area Plan 2020-2023 indicates
permissible and open for consideration uses for each zoning objective. Permitted in Principle’ uses are
generally acceptable subject to the normal planning process and compliance with the relevant policies
and objectives, standards and requiremeants set out in the Plan.

‘Open for Consideration’ uses may be permitted where the Planning Autharity is satisfied that the
proposad development is compatible with the poficies and objectives for the respective zone and would
not be in conflict with the permilted, existing or adjcining land uses whilst canforming with the proper
planning and susltainable development of the area.

Figure 6.0 Extract from the Leixlip Local Area Plan 2020-2023 Zoning Map in the showing the site
(outlined in red} zoned Objective 'B’ 'Existing / Infill Residential’.

Itis noted that residential use is permissible upon lands subject to the 'Existing finfill Residential Zoning
objective, and 1 is therefore submitied that the proposed use is appropriate upon the subject sile.

54 Basis of Exemption

Under Section 2{1} of the Planning and Development Act 2000 (as amended), 'development’ Is
assigned the meaning set out under Section 3 {1) as follows:-

“in this Act, ‘development’ meens. excep! where lhe conlex! otherwise requires, the
carrying out of works on, in, over or under land or the making of any material change in
the use of any structures or other land.”

This application for a declaration seeks clarity on the use of Ryevale House as private accommodation
for persons availing of IPAS services. |t is noted that legislation does not define the phrase ‘material
change of use’ as used in section 2(1) of the Act. In order to determine the materiality of any change,
the practical impacts and effscts of the proposed changa of use must be considered by the planning
authority.

Ryevale House, Ryevale Lawns, Leixlip, Co. Kitdare 7
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The jurisprudence on this topic illustrates that the focus of the planning autherity must be on the practical
effects of the examined use, when determining whether it is materially different from the piior use. In

Esat Digifone v South Dublin County Council [2002] 3 L.R. 585, the High Court made the following
remarks:

"The consideration to be taken into account in deterrining materiality must at least be
relevant to "proper planning and development and the preservition of amenities” which
are the twin objeclives of the preamble lo.the legislation; The question is whather there
‘were sufficient planning considerations raised by the change in activity to justify its
‘submission te devefopment control.” '

In a similar vein the court quoted Barton J. in Galway County Couricil v. Lackagh Rock [1 985;]-I.R.120
at 127;

"To test whether or.nof the uses are materially different, it seems to me, that what should
be looked. gt are the-mattsrs which the planning aithority would take into.aceoint in the
event.of a planning application being made:-either for the use on the appointed day or for
the present use.”

A further decision in support'of that view is that of Budd J. in Westmearh County Courncil v. Quirke &
Sons [Unreported, High Couft, 23rd May- 1996] where the. cotirt noted that:

“Many afterations in thé activities carfied out on the land constitute & change of use,
however, pot alf alteratrons will be material. Whether such.changes amount to a material
change in'use is @ question-of fact as is: expfamed in Monaghan.County Council v Brogan
[1987]1R 339 Cons;deratfon ofthe. matenahty of a change In use means assessing, not
only-the use itself but.glso its. effem‘s

Ryevale House and its .assgciated coach House have an established, pre-1 October 1964, use as
private residential accommcdahon The current use of the property continues the long-established
private residentiat use, with the anly alteration to have accurred befng an increase In the number of
residents accommodated upon'the site.

It is submitted that there will be no discernible change to the use of the building other than the sogio-
economic class. of the inhabitants occupying it. This class distinction should not be taken into
consideration when having regard to whether & material change of use has occurred. In underlining the
fact that such considerations regarding the. soclo-esonomic tlass of residents have no place in planning
considerations, the Supreme Court in Dublin Corporation v Moore [1984] |.L.R.M. 339 stated:

“I can well understand the objection voiced by Mr. Heneghan in his affidavit, to which |
have referred - the residents of a quifet siiburb naturally résent the presence of whal may
well be out of keeping with what they conceive fo be the standards appropriate to the
neighbourhood. There cannot, however, be one law for Cabra and another for Clondalkin
- yet others for Finglas and Foxrock. Considerations of this kind are not appropriate {o
planning law - if they werg, they might well offend against rights of equality.”

Qur client submits: that if this were a planning application for two private residential properties, the
planning authonty wauld not include conditions prohibiting accommodation to people of a particular
socio-economic class, Nor would the planning authority preclude the residential properties from
accepting long-term residents. it is therefore submitted that the exiant residential properties on site will
‘continue to operate like any other residential properties by providing accommodation to long-term
private residents, and nothing more.

The continued use of Ryevale House as private residential accommodation will have no material effects
on proper planmng considerations and the sustainable development of the area. The use of the
properties will not negatively impact on the amenity of local residents in Ryevale Lawns in any way =
certainy no more than if the buildings were being used as a large single-family rgs;nggnce with res:dent
staff. As a resull, it is our view that no malerial change of use has Gcc'l’{! and therefore no
development has occurred, are Coungy Couneil
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The remarks of Clarke J. in Cork County Council v. Slaffery Pre-Cast Concrele [2008] IEHC 291 are
“relevant i assisting the plarining authority- imdetermining whather an intensification o sn-sstablishsd-
use is materiak

“The assessment of whether an intensification of use amowunls fo a suflicient
intensification to give rnise ta & material change in use must be assessed by reference to
pPlanning crileria. Are the changes such that they have an effect on the sort of matters
which would propcrfy be considered from a planning or environmental perspective?
Significant changes in vehicle use (and in particular heavy vehicle use that might not
otherwise he expected in the ares) are one such example, changas in the visual amenity
of nofse are olhors.

The judgment of Gilligan J. in Molloy v. Minister for Justice [2004] IEHC 74 is also relevant due to its
parallsls with Ryevale House. In that case the High Court. assessed whether the change of use of a
property from a residential religious novitiale to accommodation for asylum seekers was material
intensification. The case has a number of parallels with the facts at issue al Ryevale House. The
applicanis’ arguments as they related to intensification were as follows:

"The proposed use would involve an intensification of use by reason of the dramatic
increase in the number of persons accommedated at the said premises and in the
numbers of staff and persons providing ancillary services which are necessary to support
such a reception cenlre. The proposed use would have significant planning implications
in terms of genersting traffic and parking temand, with consequent off-site parking
requirements, The proposed use is likely fo give rise to traffic congastion, fraffic hazard
and as & consequence be injurious to the amenilies of rosidents and businesses in the
vicinity of the subject pramises.”

In Moiloy the Court held that the question of whether or the developer's proposals would lead to
intensification of use was premalure in circumstances where tha novitiate had not yet been converted
to use as a hostel for asylum seekers:

‘It is accepted by the respondent that an infensification of use can constitule a maierial
change of use in circurnstances which would amount to development under the Planning
Acts and would accordingly require planning permission. In my view, the respondent can
use Broc House as a residential hostel and any significant intensification may lead (o a
material change of use but that situation at the moment is hypothefical and is a matter
for another day as appropriate.”

One differentiating factor between the proposals for Ryevale House and the Molloy caseis that it is not
proposed to convert Ryevale House into a "hostel® with a reception centre and providing ancillary
services. Our client submits that any proposed intensification of use of Ryevale House is less significant
as the asylum seekers in Ryevale House are accormmodated in individual residential apartmanis, with
some shared bathroom and kitchen facilities

The question as to whether an intensification of an existing use al a property constitutes a material
change of use is one to be assessed in light of the practical effects of that intensification on relevant
planning considerations. These considerations include, but are not limited [0, increased vehicular traffic,
noise, pressura on infrastructure, visual impact, and impact on the amenity of surrounding residents,

In considering the above, it is our client's submissicn that the practical differences in the current use of
the entirety of Ryevale House as a private accommadation for persans seeking international protection,
are, to allintenis and purposes. aimast indiscernible from its established use, Whilst it is clearly a matter
for Kildare County Council to determins, in accordance with the law set out abova, it is our submission
that the lack of practical effects of the new use, in line with the judgments of tha High Courl in Siattery
Pre-Cast Concrete and Molloy,. means that no material change of use has occurred at the Ryevale
House. Given the lack of any materlal change in usa, no development requiring planning permission
pursuant to the terms of the Planning and Develapment Act, 2000, has taken place cr is proposed to
take place in this regard. = . .
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541 Compliance with Applicable Local Area Plan

Section 178(2) of the Planning and Devélopment Act 2000 (as aménded) provides that the Flanning
Autherity shall not affect any development in the borough which coniravenes materially the development
plan. Upon review of the Kildare County Development-Plan 2023-2029, we submit that the use of the
subject site to provide private accommodation to people in the [nternat:onai Protection {*asylum’}
pracess does not matefidlly contravene the development plan. Section 3:11.5 ‘International Protection
Applicants’ of the Kildare Development Plan 2023-2029 provides the. followmg commentary in relation
to refugees-and asylum seekers:

The Councilwill contintie to llaise and work with the.relevarit agencies.and stakeholders.
in securing appropriate accommodation for refugees and asylum seekers in appropriate
locations throughout County Kildare.’

Of particular relevance is Objective HO G35 which states:

Obnjective HO 035 It is an objsctive of the Coungil to - Continue to work with-Central Government
and relevant State Agencies to support the provision of housing for
International Protection Applicants (asylum seekers! refugees) in County
Kildare, and fo support those communities in accessing Council senvices in
their widest provision (including arts'and culture)

In response to Objective HO 035, we submit that the private accommeodation provided upan the subject
site is required now more-than ever. It is acknowlédged that these facilities require caréful management
and planning, howaver, the subject site is of appropriate size to accommodate the.quantum of residenis
currently in situ, the immediate area is well served by a range of residential amenities and services, and
is well capable of accommodating the new residents of Ryevale House. We submit that the
accommodation of asylum seekers in Ryevale House is-.compliant with Objective HO.035 and Section
3115 of the Kildare Development Plan 2023-2029. As a final point, it is neted that there is no
commeritary contained within the Leidip Local Area Plan 2020-2023 regarding accommodation for
refugees and asylum seekers.

6.0 Third Party Section 5 Declaration

It is noted that a third parly obtained a separate Section 5 Declaration, under Reg. Ref. ED/1021, in
relation to the subject site based on the following question:

‘Whether the change of use from a dwelling house to a centre of accommodation for
people seeking internafional proleclion is or is nof Development and is or is nof
Exempted Development.’

Kildare County Council, in response fo the above, isstted a Declaration an 7% March 2023 stating that:

‘The change of use from a dwelling house to an accommodation. ¢entre for people
séeking international protection, af Ryevale House, Leixlip, Co. Kildare, IS deveélopment
and IS NOT EXEMPTED development pursuant to Sections 2, 3; 4 and 5 of the Planning
and Development Act 2000 (as amended) and articles 6, 9 and 10 of the Planning and
Development Regulations 2001 (as amended).’

NotWIthstandmg the Detlaration of Kildare County Council, we submit that the guestion raised by the
third party is inherently fiawed, in that it contains a material error in the description of the use of Ryevale
House as a ‘centre of accommodation’, Accordingly, given the incorrect description of the use of the
premises contained in the documentation accompanying the request for a section 5 declaration, there
is undoubtedly a change in factual and planning circumstances, such as would enable thie planning
authority to issue a section 5 declaration, notwithstanding the existence of the previous section 5
declaration: see Narconon Trust.v..An Bord Pleandla [2021] 1.E.C.A. 307.

The Planner's Report prepared on foot of the prewous third-party section 5 applicat g_gmggggg,,am@darch

2023, incorrectly described the proposed use as "a commergial facility” and “an-accgm 8 t:on centre’
and, on that basis, determined that a change of use has oocurred., Gare Lou
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The planner's assessment seemed to have been predicated not only on the basis of this mistaken
‘premisa, but aiso-onthe-basis-th pozed-use-was not-covered by-Giass-14{h)-of-the *Planning
and Development Amendment Regulations 2015", which covers the change of use from various
commercialfinstitutional uses to accommodation for asylum seekers. Clearly Class 14(h) does not apply
1o Ryevale House as Ryevale House already has an exisling, eslablished, residential user. The use of
Ryevale House as private residential accommedation therefore does not constitute a material change,
and therefore does not constilute development, meaning il dees not require a saving provision in the
Regulations to render it exempted development,

The planner's assessment appears to be partially based on the third parly’s submissian that there would
be “a refugee centre” at Ryevale House. However, as a matter of fact, there is no proposal to use
Ryevale House as “a refuges cenfre”. Moreover, again as a matter of fact, there is no proposal to install
“80 individual bedrooms” as referred to in the Planner's Report. In fact the description of the “Works" in
the Planner’'s Report under the heading "Assessment”, taken from the third-party's submission, is whally
inaccurate. There is a stark difference, both in factual and planning terms, to be drawn between the
proposed use as describad in the previous third-party request for section 5 declaralion and this request
for such a declaration. It is thus clear that the previous section 5 request, and its consideration by the
Planning Authority, were premised on a wholly inaccurate description of our client’s proposal. We would
note the following incorrect statements made within the third-parly Seclion 8 Declaration:

Incorrect Statement Correct Information
Per Third Party Section 5 Declaration |  Per Subject Report / Enclosed Drawings
1. Ryevale House referred to as | The subject properties, Ryevale House and its

‘accommodation  centre'.,  ‘'centre far
refugees’, ‘refugee cenire’

2. Reference made to 80 individual rooms
described as “lockaple bedrcoms”. Further
reference {o the ‘conversion of the structures
so as to provide the '80 self-contained

bedrooms’.

associated coach house, together comprise a
standard residential dwelling.

The subject site provides a total of 17 no.
bedrooms beiween both Ryevale House {10) and
its assaciated coach house (7)

3. Referance made to the serving of meals ‘'each
of the occupants will be entitlted to three
meals per day which will be served in a
common room’.

No food is served to residents of either Ryevale |
House or ils associated coach house. Residents
are free to use existing cooking facilities on site.

4. Reference made to need for ‘significant staff,
bot to provide the meals bul for maintanance,
cleaning and securily and therefore this is a
majer development in planning terms withi
significant quantity of traffic, waste and major
works required’

5. Reference to acte of ‘construction, alteration,
demolition, repair and renewal all being
carried out on the lands’.

A limited extent of stalf are provided on siie for
the sole purpose of cleaning communalishared
living areas within both Ryevale House and its
associaled coach house.

All works carried out, in respect of Ryevale
House and ils associstad coach house, are
identified in Section 2.0 of this report.

Figure 7.0

Tabis identifying incorrect statements made in the third part Section 5 Dedlaration and

providing the comrect information in relation to these statements.

The consideration of qur client's propasal on foot of the previous third-party section 5 request has beean
based on a factually incorrect description of the activity as well as erroneous planning considerations,
Tha Planner's Report appears to consider that the use of Ryevale House as private accommadation for
imternationally protected persons is no longer a residential use. The clear {and now observable) use of
the site is thal of ordinary private residential use, albeit now with an ingreased number of persons
accommadated within the proparties.

As clearly and unarguably presented in this Report, the subject site clearly accommuodaies two
properties afready in standard residential use. The properties are in no discernible way being utilised
as a 'centre of accommpodation’ or a Tefugee centre’ with these definitions both.cleady indicative of an
inslitutional facility at which care, services or processing oceur, and which is permanently qlien;ied by
operating staff. : «ounciy
Aremenct
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The third party: request was premised on the-notion that ‘a refugee centre’ at Ryevale House would
providé cooked meals and other matérial care’@and services for residents. The subjéct site does not and
has never provided care to residenis of aniy sort, nor is it proposed to provide d@ny such care in the
future. As previously outlined, the properties together do ne more than provide 17 no. bedrooms, with
associated: reception areas, Kitchen, siiting reom, laundry room, bathrooms and access o exiensive
outdodr amenity space. This is clearly dramatically different from.the 80 ne. bedrooms referred to in the
third party’s documsntaticn and the Planner's Repoft.

Accordingly, Ryevale House is simply being used as private accommodation in line'with its established
user. It is hot-operating as ‘& centre’ of any sort, gmen that no care, services; or processing is being
provided to residents at.the site. Ry&vale House is.no miore.'a centre.of accommodation’ than any other
private multi-uriit apdrmient building. The subsedquent consideration of the third-party section 5
application by the planning authority thus proceeded en an Inaccurate premise and should not, in aur
submission, be considered binding upon the planning authority given-this material error.

70 Conclusion

The subject site comprises 2 no: residential buildings, Ryevale House and its associated coachhouse,
used to provide accommodation fo people in the International Pretection (‘asylum’) process.

Acontract was: agreed between our client, Me Liberer Ltd., and International-Protection Accommodation
'Serwces (IPAS) to provideongterm accommodation. it 1s noted that no care services will be provided
and'the facility cannot be classified as a C1ass D Hostel. Our dlient will maintain the property-and provide
staff on-site. It is submitted that the use is exempted devsloptment in accordahce with Section 4(1)(f) of
tha Planning and Development Act 2000 (as-amended).

A review of the development plan, in parficular section 3.11.5 and Objective HO 035, has found that
the development-does not materially contravene the-development plan.

Accordingly; we request a declaration to this effect from Kildare County Council under Section 5 of the

Planning and Development Act 2000 (as amendad). Should you have any queries or require any further
inforration including access to the building, please do not hesitate to contact the undersigned.

o

Kevin Hughes MIP| MRTPI
Director for HPDC Lid.
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