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The Secretary

An Bord Pleanala

61-64 Marlborough Street
Dublin 1

D01 v902

Wednesday, 14 June 2023
{By hand.]

Dear Sir / Madam

RE:

1.0

11

SECTION 5 REFERRAL TO AN BORD PLEANALA FOLLOWING DUBLIN CITY COUNCIL’S DECISION
TO REFUSE AN EXEMPTION CERTIFICATE FOR DCC REG. REF. 0139/23 IN RELATION TO WHETHER
THE HOSTING OF OCCASIONAL WINE TASTING EVENTS (WITH FINGER FOOD) AS AN ANCILLARY
EVENT AT A RETAIL STORE ON A ONCE-PER-MONTH BASIS AT THE LENNOX STREET GROCER, 38
LENNOX STREET, PORTOBELLO, DUBLIN 8, DO8 R5P0 IS CONSIDERED DEVELOPMENT AND IF SO
DOES IT CONSTITUTE EXEMPTED DEVELOPMENT UNDER THE PROVISIONS OF THE PLANNING
AND DEVELOPMENT ACT 2000 (AS AMENDED) AND THE PLANNING AND DEVELOPMENT
REGULATIONS 2001 (AS AMENDED)?

INTRODUCTION
Overview of this Referral to An Bord Pleanala

La Gourmande Limited® has retained Tom Phillips + Associates? to request that An Bord Pleanala
reviews Dublin City Council's Notification of Declaration on Development and Exempted
Development, dated 18 May 2023 in respect of Reg. Ref. 0139/23 (enclosed in Appendix A) under
Section 5 (3) (a) of the Planning and Development Acts 2000 (as amended).

This Declaration seeks to establish under Section 5 whether the holding of occasional wine tasting
(with finger food) as an ancillary event at a retail store on a once-per-month basis is considered
development and if so does it constitute exempted development under the provisions of the Acts
and the Planning and Development Reguiations, 2001 (as amended) (hereafter referred to as the
Regulations).

We enclose a chegue made payable to An Bord Pleanala in the sum of €220.

It is of importance to note that only six of these events have occurred since the establishment of
the Lennox Street Grocer in November 2020. This amounts to one event every five months
{approximately). In submitting our Section 5 Referral we tock a ‘worst case scenario’ approach
(i.e that events would be hosted monthly) which is significantly more intensive than that which
what has occurred on site. The occasional activity is still very much ancillary to its use as a shop.

In a Hearing before the District Court, on the day we submitted the Section 5 to DCC, Counsel
representing Dublin City Council deemed that this Section 5 Referral did not sufficiently address
the enforcement matter at issue. Subsequently, this required our submission of a second Section

* Lennox Street Grocer, 38 Lennox Street, Portabello, Dublin 8, DO8 R5PO.

1.2

5 Referral three days later. That too was refused and will be subject to an Appeal to An Board
Pleanala submitted on or before its deadline next week. (Reg. Ref. 0149/23.)

We seek confirmation from An Bord Pleandla (through the issuing of a Declaration under Section
5 of the Planning and Development Acts 2000 (as amended} that the components and ancillary
elements detailed in this Section 5 Referral is or is not development or is or is not exempted
development.

The questions to be determined in respect of the subject elements may be described as follows:

“Whether the holding of occasional wine tasting (with finger food) as an ancillary event at a
retoil store on a once-per-month basis is considered development and if so does it constitute
exempted development under the provisions of the Planning and Development Act 2000 (as
amended) and the Planning and Development Regulations, 2001 {as amended)?”

Summary of the Subject Site

Figure 1.1 illustrates the ground floor plan of the premises. The Architects’ Office (annotated and
to the left) has since reverted to a retail shop to the front as conditioned by the previous
Application (Reg. Ref. 4115/99).

{As illustrated in Figures 2.6 to 2.11 below the retail element is small, with the area utilised the
display of wine smaller still.)

Gnblock exiptn

Architects' Office

Glass Block 2o porch pavemen? Lt

£mstng shopfront retained and renceod
Accest 10 2 00 apartments

Exsting shop front @ older seChon retiumed, ntw section re *e"
ALCess to 2 no Anartments

Figure 1.1; An excerpt of Dwg. No. PP02 — Ground, first and second floor plans submitted as part of a previous
Application for the site (Reg. Ref. 4115/99). (Source: Paul Arnold Architects, 1999.}

The subject shop is now on the bottom left “quarter.”

2 No. 80 Harcourt Street, Dubiin 2, D02 F448.

Section 5 Referral — Cover Letter
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1.3 Site location

The Lennox Street Grocer is located at No. 38 Lennox Street, Portohello, Dublin 8, DO8 R5P0.

L SR O I B RS L SN

"

[ =]
T I.llI H“lHH.' I'III e 1 '." B ‘l;

Figure 1.4: 05l Location Map of Subject Site on Lennex Street, Dublin 8 (red). (Source: 051 Geohive Maps (Copyright Licence
No. CY5L50311197), annotated by Tom Phillips + Associates, January 2023.)

Figure 1.2: Location of Subject Site in the context of Development Plan Zoning Map. (Source: Dublin City Development Plan
2022-2028, Volume 3, Mapset E.)

The subject site is zoned ‘Objective Z2 — Residential Neighbourhoods (Conservation Areas)’, but is not

a protected structure.

Figure 1.3: Location — Approx. location of The Lennox Street Grocer shown on Lennox Street, Dublin 8. (Source: Google Earth
Pro, annotated by TPA, December 2022.)

Section 5 Referral — Cover Letter
Wednesday, 14 lune 2023
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2.0 BACKGROUND INFORMATION

2.1 Description of Subject Site — short commercial row of properties

The Lennox Street Grocer is situated at No. 38 Lennox Street in the vibrant and eclectic Portobello
neighbourhood of Dublin 8, just a short distance from the city centre. {Figure 2.1.)

The Lennox Street Grocer is located approximately 1.5 kilometres {1 mile) scuth of Dublin city centre.

The nearest LUAS stop to the grocer is the Harcourt stop on the Green Line, which is approximately a
10-minute walk away.

The Lennox Street Grocer is situated in between the proposed A Spine and F Spine of the BusConnects
scheme. The resultant impact is high frequency public transport infrastructure 5 minutes to the west

and east of the site, with numerous bus routess that stop near The Lennox Street Grocer in Portobello,
Dublin 8.

synae Place

parnngton £

) 01
(AR Y lat“

ssbus

anunay JiRd pPUE

e

gpeied puepshu

@ e XUUH

Figure 2.1: Site Locatien Map. (Source: Myplan.ie, April 2023.)

The premises is abutted by: No. 40 Lennox Street (Wayward Hair Salon) (Figure 2.2); and No. 36
Lennox Street (Portobello Physiotherapy) (Figure 2.3).

No. 34 Lennox Street is occupied by Brindle Coffee & Wine (Figure 2.4).

As illustrated by the interior images Figures 2.6 to 2.11, the scale of wine sales in the Lennox Street
Grocer in floorspace terms is ancillary to the balance of the retail unit.

Section 5 Referral — Cover Letter

Figure 2.2: Wayward Hair Salon, No. 40 Lennox Street, Dublin. (Source: TPA, April 2023.)
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Fgure 2.3: Portobello thsiotherap, No. 36 Lennox Steet, Dublin. lSurce: TPA, April 2023.) Figure 2.4; Brindle Coffee & Wine, No. 34 Lennox Street, Dublin. {Source: TPA, April 2023.)

Unlike the Lennox Street Grocer, Brindle's shopfront announces its sale of wine.

Section 5 Referral - Cover Letter 7
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2.2

Ethos

The Lennox Street Grocer was conceived by siblings, Claire and Christopher Arnold, during Covid-19
lockdown, and opened its doors in November 2020, as a Christmas pop-up.

The Arnold family have lived and worked on Lennox Street since 1999 when patriarch Paul Arnold
moved his architecture practice into No. 38 Lennox Street. The shop space has been returned to its
original purpose and is home to the Lennox Street Grocer. (See the planning history below in Section
2.1)

paer— ..-;‘.’.—E- e - g I -

Figure 2.5: Christopher and Claire Arnold at Lennox Street Gracer in Portobello. (Source: Tom Honan/The Irish
Times, November 2022.)

The frish Times’ article titled “The small local shops changing what we buy and how we eat”, published
in November 2022, discusses how the pandemic prompted a nationwide resurgence of local grocers
offering quality Irish produce, featuring a section about the Lennox Street Grocer:

“Back in Dublin, another accidental grocer is Claire Arnold. In early 2020 she guit her job in
wine sales with a plan to set up a business offering food tours, but the lockdown in March put
a halt to that. Along with her brother Chris, who had been working in the restaurant industry
before it shuttered, she decided to set up a small pop-up shop selling Christmas hampers from
an unused space on the ground floor of their father Paul Arnold’s architecture practice in
Portobello.

“We opened on the 20th of November 2020, scrambling to try and do something before
Christmas,” she says.

They started to get to know the neighbours. “We were asking everyone who came through the
doors, ‘If we stay around, what can we do?’ Mostly people wanted fresh produce, and lunch
options.” The shop stayed open past Christmas and the business grew slowly and organically,
as the siblings figured out what worked and what didn’t, trusting their instincts and drawing
on their many years of combined experience in the food and drink industries in Irefand, France,
Canada and the US.

“When ! saw so many other places opening, | knew [ just had to work on keeping the shop
unique,” says Arnold. Alongside many of the artisanal Irish brands that have become widely
available in small grocers like this, the Lennox Street Grocer also offers o range of specially
selected oils and vinegars, preserves, sauces, tinned fish and coffee from international
suppliers, and gorgeous bunches of dried flowers from The Flower Drop in Co Offaly. A surprise
hit with customers has been good pasta. “It’s one of those things that might seem expensive
on the shelf, but you can make such a nice restaurant quality dinner at home, relatively
inexpensively,” Arnold says.”

Another The Irish Times Articie on the “25 of the best places to go food shopping in south Dublin”
published in November 2021, listed Lennox Street Grocer as one of the 25 No. best places:

“This small neighbourhood grocer is all about guality suppliers. Vegetables are from
Beechiawn Organic, Ballymakenny and Market Gnomes, who are operating a market-garden
farm using regenerative agricultural practices to produce high-quality organic vegetables.
Other products stocked include Sheridans cheeses, Pastificio Mancini pasta and low-
intervention wines.”

Wine is an ancillary element.

As noted previously, however, the premises’ Licence “authorizes sale by retail of the liguor to which
the Licence extends for consumption either on or off the premises”.

[Our emphasis. See Appendix ]

Section 5 Referral — Cover Letter
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Figure 2.7: Lennox Street Grocer Shp Interior with a view of the wne section. (Source; TPA, April 2023.)

Figure 2.6: Lennox Street Grocer Shop Interior. (Source: TPA, April 2023.)
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Figure 2.8: Lennox Street Grocer Shop Interior. (Source: TPA, April 2023.)
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Figure 2.9: Lennox Street Grocer Shop Interior. {Source: TPA, April 2023.)
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Figure 2.10: Lennox Street Grocer Shop Interior. (Source: TPA, April 223.}

2.3

2.3.1

Figure 2.11: Lennox Street Grocer Shop Interior. (Source: TPA, April 2023.)

Covid-19 Exemptions — A dual context — The Civil Law (Miscellaneous Provisions) Act 2021
extension due to be enacted 31 May 2022 and Section 28: Guidelines for Planning Authorities
- Enforcement of certain planning conditions during the Coronavirus (COVID-19} outbreak

The Lennox Street Grocer first opened its doors for customers in November 2020 — the beginning
of which was during a stringent set of restrictions.

Civil Law (Miscellaneous Provisions) Act 2021 extension due to be enacted 31 May 2022
The Civil Law (Miscellaneous Provisions) Act 2021 sought to:

“make provision, on a temporary basis, for the sale or supply of intoxicating liquor in
certain circumstances in seating areas located outside licensed premises in order to aflow,
in the public interest and having regard to the manifest and grave risk to human life and
public health posed by the spread of the disease known as Covid-19, the businesses of
licensees of such premises to operate in a manner that mitigates the spread of that
disease; to provide for the application of certain enactments to those outdoor seating
areas.”

Section 5 Referral — Cover Letter
Wednesday, 14 June 2023

11



TOM PHILLIPS + ASSOCIATES

Lennox Street Grocer is a shop, not a restaurant/ café. It is fully entitled to sell more.

2.3.2 Section 28: Guidelines for Planning Authorities — Enforcement of certain planning conditions
during the Coronavirus {COVID-19) outbreak

By way of context the flexibility shown the restaurants/ cafés during Covid is formative.

Covid planning guidelines facilitated the following provisians under the Planning and
Development Act 2000 (as amended):

1.

“Consequently, given the limited time period for which this will apply and in the interests of
the common good, given the materially altered circumstances described above, and the
serious danger to public health posed by the COVID19 pandemic, planning authorities may
therefore, as appropriate, consider any breaches of planning condition in relation to
restaurants or cafés operating a delivery or take-away service to be “of a minor nature”, other
than where issues arise which could seriously impact on pubiic health and safety.”

“Given the exceptional challenges arising from COVID-19, it is critical that support is given to
restaurants and cafés to allow them to maximise opportunities to maintain a revenue
stream.”

“Given the current serious danger to public health and the resultant pressures placed on the
restaurant and café sector, planning authorities should take an accommeodating and flexible
approach to conditions restricting the provision of delivery and take-away services.”

“It is vital that deliveries of food, healthcare and other essential products can be made as
quickly and safely as possible.”

“The purpose of this element of guidance is to ensure a proportionate response in the context
of the current civil emergency, that may be applied to certain planning restrictions on the
provision of delivery or take-away services from restaurants or café, in all planning authority
areas.”

Neither a flexible nor accommodating approach to conditions outlined in Quote Three was taken
by the Planning Authority, and that enforcement does not represent a proportionate response
while the business aimed to provide a social outlet whilst ensuring the safety of its patrons and
staff.

Section 5 Referral — Cover Letter
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3.0

31

PLANNING HISTORY

Planning History relating to the Subject Site

We reviewed the site’s planning history using Dublin City Council’s online planning portal.

The premises has a limited, but important planning history — the only application being in 1999 {DCC

Reg. Ref. 4115/99). This was an application for the change the use from shops and workshops to
offices and to construct a four-storey return extension to rear.

Planning Planning
Application Authority Summary
Reg. Ref. No. Decision

Permission granted for the change the use from shops and

4115/99 Grant workshops to offices, to construct a four-storey return extension
fenmission to rear, incorporating extensions to four apartments office
03/05/2000 . . .
extensions and toilets, and to carry out alterations to a
shopfront.
Refuse Whether the holding of occasional wine tasting with finger food

0139/23 i . : ;
/ e as an ancillary event at a retail store on a once-per-month basis

Certificate X . . R n
is considered development and if so does it constitute exempted
development under the provisions of the Planning and
Development Act 2000 (as amended) and the Planning and
Development Regulfations, 2001 (as amended}?

Refuse Whether the hosting of events or promotions whereby food and

0149/23 Exemption

- alcoholic beverages are consumed for a fee is considered
Certificate

development and if so does it constitute exempted development
under the provisions of the Planning and Development Act 2000
(as amended) and the Planning and Development Regulations,

2001 (as amended)?
Table 3.1: Table outlining relevant planning history relating to the subject site.

Condition No. 2 of the Planning Permission {Reg. Ref, 4115/99) requires that:
“The use of the premises at the basement and ground floor of No. 36 & No. 38 Lennox Street
as offices shall cease on or before the expiration of a period of ten yeors from the date of this
order, unless prior to the expiration of that period, permission for its retention beyond that
date shall have been granted.
REASON: In the interests of preserving residential amenity in a residentiol conservation area.”

No retention permission for development was sought.

In other words, the permitted use of the former basement/ground floor of No. 38 Lennox Street is
reversion to retail/workshop as appropriate.

Appendix F sets out a Warning Letter dated 15 August 2022 under section 152 of the Planning and
Development Act 2000 (as amended) alleging a change of use from shop to restaurant.

Appendix G sets out a Warning Letter dated 28 May 2021, alleging “a change of use ... from office to
retail use ... without the benefit of planning permission”.

However, in our professianal town planning opinion the retail use is in accordance with the terms of
Reg. Ref. 4115/99.

As previously stated, It is not a restaurant, nor purports to be one.

IH

Section 5.0 below sets out the Planning Definitions of “retail”. It includes the sale of wine.

Section 5 Referral — Cover Letter
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4.0

4.1

4.2

LOCAL PLANNING CONTEXT
Overview

This Section examines the planning and development context of the lands and outlines the key
development management issues that concern the site, with specific reference to the Dubfin City
Development Plan 2022-2028 {Development Plan).

Land Use Zoning — relevant for context only - ‘retail’ is a long-established use

The subject site is zoned ‘Objective Z2 — Residential Neighbourhoods (Conservation Areas)’” according
to the Development Plan. The purpose of this zoning objective is:

“To protect and/or improve the amenities of residential conservation areas.”

The Development Plan states that:

“The principal land-use encouraged in residential conservation areas is housing but can include
a limited range of other uses. In considering other uses, the guiding principle is to enhance the

architectural quality of the streetscape and the area, and to protect the residential character
of the area.”
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Figure 4.1; Location of Subject Site in the context of Development Plan Zoning Map. (Source: Dublin City Development Plan
2022-2028, Volume 3, Mapset E.)

4.3

Z2 - Permissible Uses*
Bed and breakfast, buildings for the health, safety and welfare of the public, childcare facility,

embassy residential, guesthouse, home-based economic activity, medical and related
consultants, open space, public service installation, residential.
Z2 - Open for Consideration Uses®

Allotments, assisted living/retirement home, beauty/ grooming services, Build to Rent
residential, café/tearoom, civic and amenity/ recycling centre, community facility, craft centre/
craft shop, creative and artistic enterprises and uses, cultural/recreational building and uses,
cultural, delicatessen, education, embassy office, enterprise centre, funeral home, hotel,
laundromat, live-work units, office, place of public worship, primary heaith care centre,
residential institution, restaurant, shop (local), sports facility and recreational uses, student
accommodation, veterinary surgery.

[Our emphasis.]

Policies Relating to Restaurant and Café Use - in our professional town planning opinion the
Planning Unit is retail, not restaurant/café

Notwithstanding that the planning unit is retail, from an economic and enterprise perspective, the
Development Plan recognises the growing demand and economic wealth creation opportunities
involved in the provision of restaurant uses within city centre areas.

Section 6.5.6 of the Development Plan states that:

“Dublin has an open, international, competitive and diversified economy. It is a major hub for
feading IT and financial services companies as well as for research and development activities.
it is also a major tourism, leisure and culture destination and has a vibrant restaurant, food,
distiflery and craft sector.”

“The services sector (e.g., entertainment, restaurants, cultural and other services etc.) has
been a major wealth and employment generator for Dublin and plays a pivotal role in
determining the performance of the economy.”

In this regard, it is policy of the Council to:

“CU7: To support existing, and encourage the growth of, emerging cuftural clusters and hubs
within the city, which bring together cultural activities interlinked with supporting uses (such
as restaurants, retail, galleries and venues) to create vibrant, defined cultural quarters and
communities within the city that give a variety of cuftural experiences to all.”

“CCUV30: To promote and facilitate the provision of cafés / restaurants in the city and support
their role in making the city more attractive for residents, workers, and visitors and in creating
employment.”

Section 5 Referral — Cover Letter
Waednesday, 14 June 2023
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4.4

4.5

“CCUV36: To support uses that would result in the diversification of the evening and nighttime
economy where there is little impact on the amenity of adjoining or adjacent residential uses
through noise disturbance and where there are no negative cumulative impacts in terms of
other night-time economy uses in the area.”

[Our emphasis.]

The Development Plan recognises the importance of restaurant uses in the wealth and employment
generation within the city. Therefore, in line with the council policies, the provision of the proposed
restaurant/café is likely to generate a number of jobs and increase wealth within the city while making
the region attractive for workers, visitors and residents.

No sensitive specific objectives apply to the site

We confirm that the there are no sensitive ‘specific objectives’ that apply to the site, such as an
Architectural Conservation Area, Protected Structures, NIAH Monuments etc., and the site is zoned
Z2 ‘Residential Neighbourhoods” where the strategy is “to protect and/or improve the amenities of
residential conservation areas.”

The Question for the Purpose of Assessment

Having regard to the above, for the purposes of assessment, the guestion to be determined in
respect of the elements at the subject site may be described as Tollows:

“Whether the holding of occasional wine tasting (with finger food) as an ancillary event at a
retail store on a once-per-month basis is considered development and if so does it constitute
exempted development under the provisions of the Planning and Development Act 2000 (as
amended) and the Planning and Development Regulations, 2001 {as amended)?”

Section 5 Referral — Cover Letter
Waednesday, 14 June 2023
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+

5.0

5.1

5.1.1

THE LEGISLATIVE CONTEXT

Words and Definitions

The District Court Summons (Appendix A) states inter alia that:
“event or promaotions, shall not take place on the premises namely The Lennox Street Grocer,
38 Lennox Street, Dublin 8, whereby food and alcoholic beverage is consumed by patrons on

the premises in exchange for a fee”.

In light of the references, we consider it appropriate to outline the planning definitions of the
following:

1. “Retail”
2. “Events”

3. “Promotions.”

Retail facilitates the sale of wine
in one An Bord Pleanala case {Reg. Ref. RL.29N.rl3037), the inspector’s Report {see Appendix I} states:
“Section 2 (1) of the Planning and Development Act, 2000, states as follows:-

“In this Act, except where the context otherwise requires — ‘development’ hos the
meaning assigned to it by Section 3...”

Section 3 (1) of the Planning and Development Act, 2000, states as follows:-

“In this Act, ‘development’ means, except where the context atherwise requires, the
carrying out of works on, in, over or under land or the making of any materiol change
in the use of any structures or other land.”

Article 5{1) of the Planning and Development Regulations states that a “business premises”
means —

(a} any structure or other land {not being an excluded premises) which is normally used
for the carrying on of any professional, commercial or industrial undertaking or any
structure (not being an excluded premises} which is normally used for the provision
therein of services to persons,

(b) a hotel or public house,

(c) any structure or other land used for the purposes of, or in connection with, the
functions of a State authority.

Article 5(1) of the Regulations was amended by S.I. No. 364 of 2005 by substituting the
following definition for the definition of ‘shop”— ‘shop” means a structure used for any or olf of
the following purposes, where the sale, display or service is principally to visiting members of
the public-

(a) for the retail sale of goods,

{b) as a post office,

{c} for the sale of tickets or as a travel agency,

(d} for the soles of sandwiches or other food or of wine for consumption off the

premises, where the sole of such food or wine is subsidiary to the main retail use,

and “wine” is defined as any intoxicating liquor which may be sold under a wine

retailer’s off-licence {within the meaning of the Finance (1809-1910 Act, 1910), 10

Edw. 7. & 1 Geo. 5, ¢.8,

{e) for hairdressing,

{f) for the display of goods for sale,

{g) for the hiring out of domestic or personaf goods or articles,

{h) as a launderette or dry cleaners,

{i} for the reception of goods to be washed, cleaned or repaired,
but does not include any use associated with the provision of funeral services or as a funeral
home, or as a hotel, o restaurant or a public house, or for the sale of hot food or intoxicating
liquor for consumption off the premises except under paragraph (d), or any use to which Class

2 or 3 of Part 4 of Schedule 2 applies’.”

[Qur emphasis.]

As noted by Mr Arnold, the premises had four wine tasting sessions in 2022. Mr Arnold notes it has
had six since it opened. That equals to just one every five months.

In our professional town planning opinion based on interpretation, the sale of wine is ancillary.

Section 5 Referral - Cover Letter
Wednesday, 14 June 2023
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5.1.2 Events 6.0
The Planning and Development Act 2000 {as amended) defines “events” as follows:
“229.—In this Part—
“event” means—
{a) o public performance which takes place wholly or mainly in the open air or in o

structure with no roof or a partial, temporary or retractable roof, o tent or similar
temporary structure and which is comprised of music, dancing, displays of public
entertainment or any activity of ¢ like kind, and

(b) any other event as prescribed by the Minister under section 241"

Therefore the occasional holding of wine tasting is not an “event” from a town planning
perspective,

THE BASIS FOR THIS SECTION 5 REFERRAL
Section 1.1 sets out the question at the heart of this Referral:

“Whether the holding of occasional wine tasting {with finger food) as an anciilary event at a
retail store on g once-per-month basis is considered development and if so does it constitute
exempted devefopment under the provisions of the Planning and Development Act 2000 (as
amended) and the Planning and Development Regulations, 2001 {as amended)?”

We are advised that our Client, thus far, has hosted six wine tasting sessions since the establishment
of the Lennox Street Grocer in late 2021 — roughly three/four per annum. We argue such infrequency
is clearly ancillary.

Therefore, in our professional town planning opinion, we argue that the provision of ‘Wine Tasting’
events by Our Client {(as described) constitutes exempted development.

In order for a change in use to comprise a ‘materiol change in use’, there are two principal conditions
to be satisfied. Firstly, there must be an actual change in use (the change, rather than the use, being
the act of development); and secondly the change must be ‘material’.

In our professional town planning opinion we submit that the provision of monthly wine tastings
ancillary to the sale of wine in the retail unit at the Lennox Street Grocer does not constitute
development. No “change of use” has occurred, nor is any such use “material”.

Section 5 Referral — Cover Letter
Wednesday, 14 June 2023
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7.0

7.1

DCC REASONS FOR REFUSAL OF EXEMPTION CERTFICATE
Primary Reason for Refusal
The DCC Planner’s Report (refer to Appendix A} dated 18 May 2023 states that:

“A material change of use is any change that substantially affects neighbours or the
environment. What constitutes o material change of use depends on individuof
circumstances.”

[Our emphasis.]
The DCC Planner determined that:

“The Planning Authority considered that this does constitute a material change of use, as
the introduction of wine tasting with food, on the premises, has the potential to cause
additional noise and general disturbance to the neighbouring properties for this reason
the use is considered a material change of use in this shop unit, which would require
planning permission.”

[Our emphasis.]

As noted by Mr Arnold, the premises had four wine tasting sessions in 2022. Mr Arnold notes it has
had six since it opened. That equals to just one every five months.

In our professional town planning opinion, due to the infrequency of the ‘wine tasting with food’
events and the uncertainty surrounding the impact (i.e it has potential but not a definite impact),
it cannot have a ‘substantial affect’ in the neighbours or the environment and therefore does not
constitute a material change of use.

Put simply, every development has the “potential to cause additional noise and general
disturbance to the neighbouring properties.” Such a potential does not constitute a change of use
of a small shop to host such inoccasional events.

Section 5 Referral — Cover Letter
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8.0 DOCUMENTS SUBMITTED AS PART OF THIS REFERRAL 9.0 CONCLUSION
Request for Declaration fee This Referral for Declaration under Section 5 of the Planning and Development Acts 2000, as amended,
defines the nature of the use at The Lennox Street Grocer. This is in response to the Enforcement
° A chegue in the amount of €220.00 as per the appeal fee made payable to An Bord Pleanala. Notice from the Planning Authority regarding this alleged ‘material change of use’ and District Court

Summons dated 8 March 2023.

The fee amount is as follows:
In conclusion, we submit that the use at the Lennox Street Grocer is exempted development.

Category of Fee

We trust that you find this Referral in order and we look forward to a positive determination of this
from An Bord Pleanala.

Appeal to An Bord Pleandla €220.00
Piease do not hesitate to contact the undersigned should you require any further information or
clarification on the Referral.
Section 5 Referral Appeal Yours faithfully
. A copy of this Section 5 Referral appeal, prepared by Tom Phillips + Associates, dated
Wednesday, 14 june 2023, Wﬁ’—‘
° A copy of the Section 5 Referral, prepared by Tom Phillips + Associates submitted to Dublin Tom Phillips
City Council, dated Monday, 24 April 2023 Managing Director
Tom Phillips + Associates
Maps
Encl.
. A copy of Site Location Map {location clearly outlined in red).
Appendix A -K
Decision Notice
e A copy of Dublin City Council’s Decision to Declare Development and Not Exempted Development,
dated 18 may 2023
Section 5 Referral — Cover Letter 19
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Tom Phillips,

Tom Phillips & Associates
80 Harcoutt Sireet

Dublin 2,002 F449

Application Mumbar
Application Type
Registration Date
Decigion Date

Diacision Qrder Mumber
Location

Proposal

Applicant Details

APPENDIX A: A COPY OF DCC’'S DECLARATION OF DEVELOPMENT AND NOT EXEMPTED DEVELOPMENT

An Roinn Pleandla & Forbairt Magine, Bloc 4, Uriér 3. Oifigi na
Cathrach, An Ché Adhmaid, Baits Atha Cliaih 8.

Planning & Property Deveiopment Department, Block 4. Flooe 3,
Drublin City Courncil, Civic Offices. Wand Quay, Dubsn 8.

T: {013 292 3788

E. planningi@dublincity.is

29-May-2023

013&i23

Section &

25-Rr- 2023

18-May-2023

P3221

Lannox Street Grocer, 38 Lannoy, Sfreet, Portobelio, Dublin 8

EXPP: Whether the holding of ocoasional wine tasting with finger food as an
ancillary event at 3 restail store on a once-per-mornth basis s considered
development and if go does if constitute exempled development under the
provigions of the Planaing and Develogment Act 2000 (as amended) and the
Planning and Developmeni Regulations 2001 (as amended)?

La Gourmande

If you have any queries regarding this Decision, plaage contact the email shown above

Mote:

Any person issued with a declaration on development and exempted developrment, may, an
payment of the prescribed fee, refer a declaration for review by An Bord Pizanala within four
weeks of the date of the issuing of the declaration.

NOTIFICATION OF DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT

In pursuance of itz functions under the Pianning & Development Act 2000 {as amended), Dublin City
Council has by order dated 18-May-2023 decided to isswe 2 Declaration that the proposed development is
NOT EXENMPT from the requiserent to obtain planning pemission under Sections 32 of the Planning &
Development Act 2000 {as amended) for the following reason:

£n Roinn Pleandlx & Forbairt Maoine, Bioc 4, Urar A, Qifigi na
Calhrach, An Ché Adhmaid, Balle Atha Cliath 8.

Planning & Property Development Department. Block 4, Floor 3,
Trubfin City Couscit, Civic Ofices, Wood Quay, Dubfin 8.

T: {01} 222 2288

E. planmingi@dublincity.ie

22 May-2023

Dublin City Council in considering this section 5had regard parcularly o

a) Sections 2,.and 3 of the Planning and Develogment Aot 2000 as amended;

b Arficles 5 {1} B{1} . and 10(1) of the Planning and Development Regulations 2001.as amented;
¢} Class 1 of Part 4.Schedule 2 of the Planning and Developrent Regulations 2001 as amended;
d} The planning hisiory of the site;

e} The existing use of the retail unit

} The information submitted on behstf of the application'operator regarding the nature of the use of the
PFEITHSES.

AND WHEREAS Dublin City Developmant has cencluded that,

2} The use of part of the ground ficor retail unif of this premises for ocasional wine tasting with finger food
is not ancillary to the retail use

bj The use of the subject premises for wine tasting and finger food on an cccasional basie,does not
constitute use as a ‘shop’ as defined in Ardicle 51! as amended, as the use deseribed is mors akin toa
restauran! use which is expressly exciuded from the definiion of ‘shop’ under Arficle 5(1} of the Planning
and Development Regulations 20071 as amended.

o} The use would conslitule a matenal change of use and would therefore constitule devalopment within the
soope of Section 3{1) of the Planning and Development Act 2000.as amended,

di The change of use is not within the scope of the sxemption provided in Article 1001} of the Planning and
Development Regulations 200125 amended.

And therefore Dublin Gity Couneil conciude thal is development and is not exempted development.

Recommendation

Whereas a guestion has arizen as to:

Whather the holding of cocasional wine tasting with finger food as an ancillary event at a retail store on 2
once-per-month basis is considered davelopment and if so does it constitute exempted development wnder
the provisions of the Planning and Development Act 2000 {as amended) and the Planning and
Development Regulations 2001 {as amendedi?

KOT1sectonb(Refuse Exemption)

Higned on behalf of Dublin City Council

For &dministrative Officer

MOT1gectonbiRefuse Exemption )

Section 5 Referral — Cover Letter
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APPENDIX B: A COPY OF DUBLIN CITY COUNCIL ORDER OF THE SENIOR EXECUTIVE TO DECLARE
DEVELOPMENT AND NOT EXEMPTED DEVELOPMENT

0139223 P3221

DUBLIN GITY COUNCIL
ORDER OF THE SENIOR EXECUTIVE OFFICER
PLANNING & DEVELOPMENT ACTS 2000 {AS AMENDED]

Application Number 0139/23

Application Type Section 5

Registration Date 25-Apr-2023

Decision Date

Decision Order Mo P3221

Location t.ennox Street Grocear, 38, Lennox Straet Portobello, Dublin 8
Proposal EXPP. Whether the holding of ogcasional wine tasting wilh

finger food as an ancillary event at a retail store on a once-
per-month basis iz considersd development and if 50 dees it
constitute exempled development under the provisions of
the Planring and Developmenl Act 2000 {as amended) and
the Planning and Developmsnt Regulations, 2001 (as
amended)?

Applicant La Gowrmande

RECOMMENDATION: | heiaby endorse the recommandation of the Planning Officer to
declare that the above-proposed developmant is NOT EXEMPT from
the requirement o oblain planning permissian.

REASONS & CONSIDERATIONS:

Recammendation
Whereas a question has arisen as to:

Whether the holding of oceasional wine tasting with finger food as an ancillary event at a
retall slore on & once-per-racnth basis is considered develepment and if so doas it
consgtitule exempted development under the provisions of the Planning and Development
Act 2000 (as amendad) and the Planning and Development Regulations, 2001 {as
amended)?

Duhlin City Council in considerng this sechon §,had regard particularly to:

a) Sections 2,and 3 of the Planning and Development Agt, 2000 as amended,

| b} Articles 5 {1} ,6{1} , and 10{1} of the Planning and Davalopmant Regulations, 2001,a%
amended,

©) Claza 1 of Farl 4, 8chedule 2 of the Planning ard Development Regulations 2001 as
amended

d) The planning history of the site;
&) Tha existing uss of the retail unit

| £ The information subimitted on behaif of the appficationfeperator regarding the nature of
the use of the pramises.

L

DEC1 Sectiond (Refuse Certificate} Page 1 of 2

Di3523 P22

AND WHEREAS Dubiin City Development hzs concluded that:

a} The use of part of the ground floor retail unit of this premises for accasional wing S . '
lasting with finger food is not ancillary to the retall use

b} Fhe use of the subject premisas for wine tasting and finger foed an an oscasional
basis, does not canstitute use as a ‘'shop’ as defined in Aricle 5{1),a5 amended as the
use described is more akin to 4 restaurant vse which is expressly excluded from the
definition of ‘shop’ under Articla 5(1) of the Planning and Development Regulations
2001.a5 amended.

¢} The use would congtitute a matenat change of use and would therefore constitule
devalopment within the scope of Section 3{1) of the Planning and Development
Act, 200025 amended,

d) The change of use is not within the scope of the exemption provided in Article 10{1} of
tha Planning and Development Regulations 2001.as amended

And therefora Dublin City Council conclude that is development and is nol exempled

developrnent.
= -
Signed L’(‘“’-"L‘-“* clﬂw’e»- Date;. lorhi3
For Senior Staff Officer
ORDER: In accordance with the above recommendation, | direcl the issuing of a

declaration under Section & of the Planning & Development Agt 2000 {as
amended), that the above proposed development is NOT EXEMPT from the
requirement to ohlain planning permission under Section 32 of the Planning &
Davelopment Acts 2000-{as amended).

St !/e:\awgfj _18lsla3

Sheila Hennessy Date
Senlor Executive Officer

To whaom the appropnate powers bave been delegated by order of the Chisf
Executive, Dublin Gity Council dated the 12th day of May 2023

DEC1 Section5 {Refuse Certificale) Page 2 of 2
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APPENDIX C: THE DISTRICT COURT SUMMONS, DATED 8 MARCH 2023 APPENDIX D: ENFORCEMENT LETTER FROM DUBLIN CITY COUNCIL DATED FEBRUARY 2023
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APPENDIX E: WARNING LETTER FROM DUBLIN CITY COUNCIL DATED 22 SEPTEMBER 2022

APPENDIX F: LETTER FROM DUBLIN CITY COUNCIL DATED 18 AUGUST 2022
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APPENDIX G: WARNING LETTER FROM DUBLIN CITY COUNCIL DATED 15 AUGUST 2022 APPENDIX H: WARNING LETTER FROM DUBLIN CITY COUNCIL DATED 15 AUGUST 2022
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APPENDIX I: WINE RETAILER’S ON LICENCE ISSUED BY THE REVENUE COMMISSIONERS DATED 1
OCTOBER 2022
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APPENDIX J: NOTE FROM CONSERVATION ARCHITECT PAUL ARNOLD {RIAI GRADE 1) WHO OWNS THE

PREMISES

Application to Dublin City Council for a Section & Declaration in respect of use at

The Lennox Street Grocer, 38 Lennox Street, Portobello, Dublin §

Contents

Pages 2104 Explanatory Note

Page & Location Map

Page § Revenue On-licence Web Page
Pages 7 to @ Photos

Page10f9

Section & Declaration Application
The Lennox Street Groeer, 38 Lenncx Street, Portobella, Dublin DOSRGPO

This note is in support of an application for a S8ection 5 Declaration that the activities taking place
at The Lennox Street Grocer (LSG) are exempied development.

1. The LSG is a grocery shop, having reverted 10 that use following the termination of a
temporary permission for use of the premises as an architect’s office. The LSG commenced
business in November 2020.

2. The shop sells groceries: dry goods, vegetables, soft drinks etc, and is also lcensed for
the sale of wine, holding a Wine Retailer’s On-licence.

3 As part of the shop activity in the promotion of its offering, occasional wine tastings are
hosted: such wine tasfings include up to sixieen people tasting a number of selected wines, with
snacks to accompany the wine. No meal is served. In the last year such events were held four
times. The scale and frequency of the tastings is indicative of the anciliary nature of the activity.

4. Wine-tasting events are commonly held by wineshops and off-icences, nomally without
the benefit of 2 Wine Retailers On-licence: we are not aware of any enforcement action having
been taken against wine retailers who have hosted such wine fasting events: The conclusion must
be that such eventis are of the nature of ratailing wine, and as such are Intrinsic to the shop nature
of the activity, and are accordingly exempted development.

The Lennox Street Grocer may be almost unique in being fully compliant with Licensing Law in
this regard, in having an On-licence rather than an Off-Licence.

5. The on-licence also allows the sale of wine for consumption on the premises on a regular
basis. |n1his regard the distinction between a café and a shop becomes less distinct. Many
gracery shops sell coftee for consumption off the premises, but often have a simple bar with
stocis to allow customers to rest before facing the elements: if this is seen as in the nature of a
grocery shop, then praperly-licensed consumgtion of wine, as an ancillary activity to the rain
grocery business, can also be understood as being compliant and exempt from further planring
contral.

6. Development Plan Context and Objectives

38 Lennox Street is located in a Residential Conservation Area, of particular architecturat quality,
with & yourig population who are engaged with the area, which has, among other associations, an

active tidy-towns committee. The row of shops within which the Lennox Street Grocer sits
Page 2 of 3
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addressing a broad paverment is a sunny social space acting as a hub for the community. Indeed,
the Lennox Street Grocer has more than five thousand followers on instagram, a tribute to the
nature of the enterprise and its staff and its popularity with the pecple of the locality. The shop has
alsc benefitted from national and international appreciation.

7. The locality is of a quality that the development plan seeks to emulate when addressing
Key Urban Villages

* For the city cenlre to ramain resilient and competitive it must atiract these shoppers back to the
city centre and recognise and respond to the appeal of shopping in 2 high quality car-free
environment *

Investment in Key Urbarn Villages

In the suburbs, there are challenges relaling to the traditional sireet, the parade of local shops or
older shopping cenires that are no longer sirongly competitive and have now o compate with the

growing presence of convenlence supermarkets and on-fine retaifing. (DCC Development Plan
2023-2028 p. 205).

B. The type of attractive urban place that the plan seeks io create already exists in Lennox
Street: it is important to nurture such places and to address the social and physical needs of its
inhabitants to ensure its continuing as a vibrant urban space and community.  This may mean
allowing an evolution of the existing use types to reflect emerging hybrid activities, which may
curiousty reflect the 14th century typology of pub/grocer in a nuanced way.

9. 36 and 38 Lennox Street are examples of a successful regeneration of historic fabric, a
regeneration which was unsupported by any speciad tax or grant in aid measures,: the works in
200 predated so many of the living over the shop schemes and such policies as QHSNT inthe
current development plan;

QHSN7

Upper Floors

Ta resist and where the opporiunity arises, to raverse the loss of rasidential use on upper floors
and actively support proposals that refain or bring upper floors into residential use in order to
ravitalise the social and physical fabric of the city through measures such as the Living City
Initiative.

Dubiin City Gouncil will actively engage with praperty owners and ofther stakeholdars at a national
level to investigate other afiernative measures in addition to the Living Gily Initiative fo expedife
bringing upper flaors into residential use, and will be actioned by the City Recovery Task Force
and its successor(DCC Development Plan 2023-2028 p. 134).

We are happy 1o engage with DCG town reviewing the totality of these mixed-use structures to
ensure that they continue to contribute positively to the vitality of the area.

Page 3 of 9

10 QH3N12 To encourags neighbourhood development which profacts and enhances the
quality of our built environment and supports public health and communily wellbeing. Promate
developments which:

3 build on local character as expressed in hisforic acliviies, bulldings, matetials, housing lypes ar
local flandscape in order fo harmonise with and further develop the unigue charaCter of these

places;

11.  Portcbelio is one of the Key Neighbourhoods identified in the Development Plan, and can
be seen to be centred on the row of buildings containing the subject building:

QHEN 17

Susiainable Neighbourhoods

To promole sustainable neighbourhoods which cater to the needs of parsons in alf stages of their
fifecycie, e.g. chiidren, peopls of working age, older peopls, peaple living with dernentia and
peaple with disabilities.

12.  Inreferencing the objectives and policies of the Davelopment Plan in the context of this
Section 5 Declaration appiication, it is intended to confirm the role of the Development Plan within
the continuum of Legisliation and Regulation within which decisions can be made and to confirm
the inter-related and complex nature of ensuring that the city neighbourhoods ¢an be sustainable.
The benign, contemporary, modern nature of the activities of the Lennox Street Grocer can only
support and enhance the achieving of the Development Plan objectives.

Paul Arnold, Conservation Architect Grade 1

20th April 2023
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i - : Revenue 3&
n B Cédin agus Custaim ra hEirean
n Irish Tax and Customs

Home - Companiesand charities - Excise and licences

—- _ Wine Retailer’'s On Licence

1R

ﬂ 3. Renewal of 2 Wine Retailer's Qn Ligence

i o S270 . Overview
: Hote:

8 : : The waiver of Excise Duty on on-trada liguor Bcences will not be extended to
L 3 renewals in 2022

AWine Retaler's On Licence holder may sell ne wing, sharry and fermented
fiquar containing less than 23% vol. The licence s confired to premises deemed a
Refreshment House.

A Refreshment House is defined as:

30e ‘all houses, rooms, shops, or buildings kept open for public refrashment,

i resort and enteriainment at any tme between the hours of 19 o'clock and ?
o'clocle of the following morming not being licensed for the sale of beer,
cider, wine of spirls respectively.

Location Map 38 Lennox Street, Portobello, Dublin 8

Screen Grab April 20th 2023 Revenue Irish Tax and Custorns Website: On-licences
available to, inter dlia, shops, not already licensed for the sale of alcohal.
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APPENDIX K: ABP REG. REF. RL3037 INSPE

Details of Reference:

CTORS’ REPORT

An Bord Pleandia

fnspectol’ 5 Repornt
RL30a7

Whether the anciliary retalling of wine from the amalgamated
unit no's 1819 Is or is not developmend or is ar is no! exempted

development.

Location: Unit 18719, Block G, Smithfleld Market Development, Smithiioid,
Dublin 7

Refarner: Tesco leiand Limited

owner: Saviis (Fixed Charge receliver)

Planning Authorlty: Dubiin City Council

Planning Authorlty Refarence: Q08312

Inspector: Joanna Kelly

Date of Siie Inspectlon: 30" October 2012

Appendices: ey Map and Photographs

RL29N.rl3037 1 An Bord Pleangia
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1.0
11

1.2

14

20

RL.29N.r13037 2 An Bord Pleanats

INTRODUCTION
Owerview

This referral ks sought by Tesco Ireland Limited, under Section 5(4} of the Act in respect
of whether or not the ancillary retalling of wine from the amalgamated unit no’s 18 and 19
is or is not “development or is or Is not ‘exempted development. The Planning Authority
concluded that the retailing of wine from a designated area within the amalgamated unit
e, 18/19 constituted ‘development’ and was ‘not exempted development’, but the First
Party, Tesco Ireland Limited is not satisfied with the outcome of this determination and
thus has referred the matter (o the Board for its detarmination,

inspection of the Siwe, Site Location & Description

The subjlect site is located in the heart of Smithfleld, along Haymarket Streel. The units
are currenily vacant. ‘Paddy Powers' bookmakers are adjpining the unil. The Smithfiekd
Chimney Is located opposite the site.

Planning History
The lollowing history pertains to the appeal site.

Flle Ref. No. 20N.239124 Amaigamation and change of use of units 18 and 15
permitied by reg. ref. no. 4843/06 to provide for single retai unit, subsidlary aicohol sales
and ail ancillary works.

The Board issued a spilt decision in this inslance ant refused permission for propesed
subsidiary sale of aicohol based on the following reason and considerations:

Having regard fo the zoning otyeciive for the area which seeks ‘1o consoldate
and faclitate the deveiopment of the central area, and o Idently, reirforcs,
&l n ard protect fts Gvic design and character and dignity” and poiicy
RDI0 of the Dubin City Development Plan 2011-2017 which seeks “to prohibit
the further expansion of off-foenses and parf off-icenses excoptin areas where a
compeling case can be made” and having regard to the current provision of
alcohol sales oudlels within Smithfield and the surrounding area, it Is considered
that the praposed development would give rise to a prolferation of ofi-licenses
uses which wouid be conirary to Policy RD10, would serfously injure the amerily
of the ofvic characler of the Smitivield Architectural Conservation Area and wouild,
therefore, be contrary 1o the proper planning and sustainable development of the
aras.

DECISION BY THE PLANNING AUTHORITY

By Decision Order No. Pi1515, daled 18 July 2012, Dublin City Csuncll issued a
Notification of Declaration on Development and Exempted Development, pursuant to
Section 5 of the Planning and Development Acl, 2000, o the effect that the proposal in
question was considersd tov be deveiopment and was nol considersd to constitute
‘exempied development’.

3.0
31

320
21

322

3.2.3

RL29N.H3G37 3 An Bord Pleandla

THE REFERRAL
Introduction

The Referrer made an application under Section 5 of 1he Planning and Development Act,
2000 to Dubiin Ciy Councit for a determination to be made on the following question:-

Is the ancilary retaling of wine from a designaled aroa, within the
amalgamated unif no. 18/19, {which forms part of the permitted retail offer,
under the definon of a shop (as per the Planning and Devslopment
Aegulations 2000 as amended} considered development and if so does it
constitte exempted development?

The Relerrer sought a deciaration from the Planning Authority in June 2012,
Supporting cases presented by relevant partes

The Refemer seis out that the subslance of the request for the declaration from the
Planning Authorily retated to Wwo substantive issues: the first relatad to the definkion of a
"shop™ and the range of goods that ohe would hormally expect to find in such stores and
the second related 1o the materiality or otherwise of any change of use that may occur,
should the permitted “shop” procesd lo ssll wine.

it is set out that it is considered ihat permission is not required for the anciBary sale of
wines and as such the applicanl would (ke to rafer the Declaration Issued by the
Pianning Authorily fo the Board for ils consideration as il pemnission had net been
mecently sought as the principle of the matter is of concern to the applicant. it s set out
that il has been eslablished In law that

“the mafking of a planning aptiication for planning permission shouid not preclude a
parly from argling thereafter thal plarming permission was nol, as a matter of law,
recired (whether becairse the developmen! was exempled development.)” it is set
out that this was established by the Supreme Court in the case of Fingal County
Councii v William P Keeling & Sons Lid,

The grounds of the referrat are categorised as follows:
Whether the sale of wine within a “shop” is permissible under statutory legisiation,

The referrer outlines the definttion of a shop as per the Planning and Development
Regulations 2001 as amended, making specific reference to sale of wine as being
permissible and not requiring a separate planning permission. Reference is also made to
the Planner's report where wine was considered to be part of the retail offer of a shop
unit.

Whether the subsidiory sole of wine Is a "mpterlol” change of use ond is dassified as
development based on the contents of the Plonning and Development Regulations 2001
{as amended).

It is set out by the Referrer that the planner’s report fails to deal with the part of the
request specifically:
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“Is the ancillary retoiling of wine from o designoted oreq, within the amaigamated
unit no. 18/19 {which forms port of the permitted retail offer, under the definition
of a shop), considered developrment?”

It is contended that the Planner incorrectly addressed the issue by dealing with the
request as if the shop had not been granted permlission and as if the request is for a
dedaration stating that a shop in itself is exempted development. it is contended that
once the shop opens and begins trading following the grant of permission {4176/10)
that it then starts to sell wine on the basis that the ancillary retalling of wine from a
designated area within the permitted shop is not developmant. The referrer contends
that the sale of wine does not constitute a materiaf change to the shop use and would,
therefore, not constitute development. It is also set out that the planner’s report
references Article 6 (1} and 9 (1) of the Planning and Development Regulations, 2001 to
provide further evidence for the decision on the request. The Referrer set out that on
this basis, if the selling of wine is considered not to be development, as it their
argument, these articles do not apply as these articles rely on managing situations
where development occurs. They are not considered applicable in cases where an action
is not construed to be development, which is the Referrer’s assessment of the case
being put forward in this instance.

& Whether the intention of Condition No. 2 was to restrict a part-off licence {p. 405, Dublin
City Development Plan) os had been applied for under Reg. Ref. No. 4176/10.

The referrer sets out that central to this referral is the wording of condition Na. 2
attached to File ref. No. 4176/10. It is set cut that it is clearly necessary to apply for

permission (4176/10 & Pl 29N.239124) does not apply to &1l alcohol and its function
was ta omit that which was applied for in the application L.e. part off licence.

In conclusion, it is requested that the Board find that no development will aceur should
the permitted “shop” unit seil wine subsidiary to the principal use. This conchusion is
reached on the following basis:

- The use “shop” is a distinct use under Article 5 of the Planning and
Development Regufations 2001 as amended and it i normal to expect a
shop to sell wine;

- Development can only be sald to have oteurred where there has been 2
material change of use. It cannot be contluded that a material change of
would oceur in this Instance;

~ Articles & and 9 of the Planning and Development Regulations 2001 as
amended, refers only to exempted development. Where no development
has occurred, these Articles cannot be said to be relevant and it i the
Referrer’'s view that no development occurs in this instance;

- The application of Condition 2 is clearly not intended to femove the sale of
wine fram this unit as the condition is not enferceabie due to wine being a
standard part of the retadl offer of a shop, as established above.

)’ i 4 : il il 40 PLANNING AUTHORITY'S RESPONSE TO THE REFERRAL
planning permission for the anciliary sale of beers and spirits and it is this reason that
drove the need for permission and which subsequently led te Condition Ne. 2 being The Planning Authosity has stated that the reasoning on which is decision on the Section
applied to the grant of permission. it is set out that in the public notites “subsidiary 5 refaral s based s set cutin the Planner's report. The Planning Autharity considers that
aleohol sales” was applied for and the application was dealt with on the basis of policy tha .c.nmprenerlsive planning report deals fully with the issues raised and justifies its
RD 10 which is Dublin City Council's policy with repard to off-licences and part off- dec:son.
licenses. It is submitted that the annotated area represented a part off-licence and the
application was assessed as such by the Planning Authority. It is set out that this may
- " N 50 LEGISLATIVE CONTEXT
have been misunderstood in the planner’s report on the basis that the annatated areas
was indicated for “beers, wines and spirits” as this is best practice to group these items 5.1 | consider the following to be the statutory provisions relevant to this referral case:
together when they are on display in a shop. The grouping of these items, does not in
itself, lead to a need for a separate grant of permission for wine sales within z shop use. Secton 2 ({f)iatthelFlanning;and Dev aiopmant et 2000;1atelas followe::
It is contended that the ancillary retaling of wine from a shop unlt does not constitute “in this Act except where the context otherwise requires — ‘development
development as the sale of wine from a shop 1s not a material change of use from that has the meaning assigned to it by Section 3...”
described within the Planning and Development Regulations 2001 (as amended). The Section 3 (1} of the Planning and Develspment Act, 2000, states as lollows:
referrer sets out that there Is a question over the legality of a rigid interpretation of the
candition. “In this Act, ‘development’ means, except where the comext otherwise
requares, the carrying ouf of works on, in, over or under fand or the making of
* |t is requested that the Board review the arguments regarding the attachment of any material change in the use of any struclures or other land.”
Condition No. 2 as It is the Referrer’s view that the condition attached to the grant of i
Article 5(1) of the Planning and Development Regufations slates that a “business
premises” means —
RUL.2GN.r3037 4 An Bord Pieandla RL.29N.ri3037 5 An Bord Pleandla
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6.0 ASSESSMENT

6.1 The Refomral Question

6.1.1 The raferral question for determination in this instance is as lolows:
‘Is the ancifary retaling of wine from a designated area, within lhe
amalgamated unit no. 18/18, (which forms part of the permithed retall offer,
under the definifon of a shop (a8 peor the Planning and Development
Regulations 2000 as amendsd} considered development and if so does i
constitute exempted development ?”

RL.28N.713037 & An Bord Pleanala

{a) any structure or other lant {nol balng an axduded premvses) which is normally used
for the carrying on of any professional commerdal or industial undertaking or any
slructure (not being an excluded pramises) which is normaly used for the provision
tharein of services 1o persons,

b} a hotel or public house,

fc} any stuctire or other jand used lor the purposes of, or In conneclion with, the
functions of a State authority.

Article 5{1} of the Reguiations was amended by S.1. No. 364 of 2005 by substiuting the
foflowing definition for the definition of ‘shop’—

‘shop” means a skuclure used for any or all of the folfowing purposes, where the sale,
display or service is prindpally to visiting members of the public-

{a} for the refail sale of goods,
(b} as a post office,
{¢} for the sale of tickefs or gs a travel agency,

{a} for the sales of sanowiches or other food or of wine for consumplion off the premises,
where ihe sale of such food ar wine is subsidiary lo the maln retail use, and “wine” Is

gdefined ag any infoxicaling figuor which may be_sold undst a wine retaller's off-icente
thit the tha Finance (19031910 Act 1510), 10 Edw. 7. & 1 ()

{my emphasis)

{e} for hardressing,

{1} for the display of goods for sals,

{g} for the Nifng out of domestic or personal goods or anicles,
(R} as a launderelte or dry cleaners,
) for the receplion of goods fo be washed, clsaned of tepaired

but doss not includs any use associaled with the provision of funeral services or as a
funaral horme, or as a holel, 2 restwram ora publc nause, o rar the saia of hof food or

uselo Lﬂcfr Qmss 2or3of Part a4 smedule 2 gmles {my emphas:s) ]

612

6.2.0

6.2.1

622

6.2.3

63.0
63.1

RL29M.rI3037 7

The main issues lo be addressed are summarisod as follows:-

+ |s the ancilary retailing of wine from a designated area within the amalgamated
unit no. 18-16 considerad development?

« [f the sale of wine is considered developmant is it exempled development?

Is the anclliary retalling of wine from a designaked area within the amalgamated
unit considered devaelopment?

The pomitted use on the appeal site is ‘relail’ as provided for under Fila rel. Mo,
PL.29N.238124. The definition of a "shop™ as provided for in the 2005 Planning and
Deveiopment Regulations cleatly provides that the sale “of wine for consumption off the
prenises, where the sale of such food or wine is subsidary to the main relal use, and
‘wine" is defined as any infoxicating liquor which may be soid under a wine relailor's off-
ficance {within the meaning of the Finance (1902-1910 Agl, 19140}, 10 Eaw. 7, & 1 Geo. 5,
c.8, " i5 permissible.

in order 1o determine whether the proposal 1o eell “wine” is development or not, ture is a
need to examine whether there is a change of usae? Under the pianning Ret. No.
PL.2ON.208124 the applicani sought paimission to amakjamate Wwo units {one of which
involved a change of use from restawrant to rotaif) as a single rofait unk. it is noted that
the permission authorising the retail unit in quastion spacificaly refused permisslon for
the proposed subsidiary safe of alcohol on the basis that i would give rise o a
proliferation of off-Ncence uses which would be contrary o the policy in the Dublin City
Developmoent Plan. More importantly, Condition 2 refating to the retail use specifically set
out:

The proposed development shall be amendad as joliows:
(0] The premises shall not be tised for the salo of alcohol (my emphasis)

i) Prior to commancement of development, a revised floor plan shal be
subritted for the wriiten agreement of the planning austhority, indicafing a
revised use of the area proposed for the sale of alsoho! in accordance
with the terms of the planning permission granied therein.

Aeason:  In the irterest of daiily, fo reguiate and conirol the deveiopment.

Wine s considered to fali within the definiion of ‘atcohol’ and as such is therelore
preciuded from being sokd within this unit. Therefore, the ancillary retailing of wine from
this unit Is considered to constitute development as the sale of wine would conimvene
Condition 2 of the permission permiting the retail use In the first instance.

If the sale of wina Is considered developmant Is It exempted development?

The definition of “shop” within the Planning and Development Regulations, 2005 provides
that the sale of wine for consumption off the premise is parmissible and ordinarily would
not require permission Le. would constitute exempled development. However, the
condition of the parent permission, in this instance PL239124 that authorised the
amalgarmation of the two units and ihe retall use is very specific. Condition 2 clearly sefs
ot that the premises shall not be used for the sale of akohel. Wine is considered to be
aleohol {(a matter that is not disputed by the Referrer) and therafore cannot be considered
o conslitlule exempted development as it materially contravenes the provision of

Aan Bord Pleandla
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Condition 2 which expressly preciudes the sale of alcohol. The sale of wine from the unit
would clearly be in breach of a condition of 1he parent permission representing a material
change of use in the type of goods thal are permmitted to be soid.

6.40 Other

it is noted that the Referrer requasts ihe Board to review the arguments regarding the
attachment of Condition 2 as It is contended that the grant of permission does not apply
10 all aicoho! and its function was o omit that which was applied for in the application i.e.
part oft-licence. 1t is not within the ramit of this Inspecior to examine what the intention
may or may not have been regarding a paricular condition. The Board made their
detarmination in that instance and the matter in hand is to determine the question posed
by tha Refernat in this instance.

850 Conclusion

The planning unit in this instance is & Thop’ which was grantod permission under
planning ref. Mo. 4843/06. Condition 2 of that permission expressly precldes the sale of
alcohol, The ancillary sale of wine, which is aicohol, would be considered to be in breach
of this condition, represents a material change in the types of goods permitted to be sold
from the refail unil. The ancillary safe of wine in this instance represents devatopment
and is not considered io be axempted development.

7.0 Recommendation

Having regard to the abova, | recomimend an Order as follows:

Whereas a question has arisen as to whether the ancillary retailing of wina from the
amalgamated unit no's 1818 is or is not development or ie or is not exempted
development

AND WHEREAS Tosoo Ireland Lid care of GVA planning and Rageneration Ltd, 2™ Hioor
Seagrave House, 19-20 Earisford Terace Dublin 2

ARequested a declaration on the said question from Dublin City Council and the said
Gouncil Isstiad a deciaration on the 7" day of August 2012

AND WHEREAS An Bord Pieanata, in considering this referral had regard particularly to
{a) Sactions 2, 3 and 4 of the Planning and Development Act, 2000 as amended,
{o) Arlicle 5 of the Planning and Development Regulations 2001 as amended
{c} The submission made In connrection with he referral and
{d) The exisling permission grarted under PL_232124 for a retalf use on the site,
ANDWHEREAS An Bord Pleandia has concluded that -

{a) wine falls within the definitioh of alcohol

{bi Condition 2 of the planning parmission authorising the retadl use specifically preciudes the
sale of alsoho! and therefore the sale of such would materially coniravene this condition

RL.29N.1H3037 S An Bord Pleanala

MOW THEREFORE An Bord Pleandla, in exercise of the powers conferred on it by
section 5 (3) (a) of the 2000 Act, hereby dacides that the ancillary retailing of wina from
tho amalgamated unit 1& and 19 is development and is not exempted development.

Joanna Kelly
Inspectorate
30™ October 2012

RL.ZGN.3037 ] An Bard Pleanéla
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