TOM PHILLIPS
FASSOCLEETES

PLANNING FOR THE FUTURE

T — — ——

%2, LENNOX STREET GR(

Wednesday, 21 June 2023

o o e . - 4
T 4 __ _ . { Prepared for:
Rl | . { '
- . L : | _w : LA GOURMANDE LIMITED
P& _ _ - M LENNOX STREET GROCER
YT | n | 38 LENNOX STREET
@ . WLMM NOX | LENNOX PORTOBELLO
. N 8 o \Mh\m ,__ . & N \h\mm. Dublin 8
BUL A am_, m._,am\\. { m.—.un nw DO8 R5P0
Section 5 Referral to An Bord Pleanala following Dublin Prepared by:

City Council’s Decision to Refuse an Exemption Certificate

TOM PHILLIPS +

for DCC Reg. Ref. 0149/23 in relation to the hosting of 80 HARCOURT STREET
events or promotions at the Lennox Street Grocer, 38  Looun?

Lennox Street, Portobello, Dublin 8, DO8 R5P0, where food
and alcoholic beverages are consumed for a fee is
considered Development and if so does it constitute
Exempted Development?

t: 01 478 6055
e: info@tpa.ie
w: www.tpa.ie



$7Z0Z 2unc |z ‘Aepsaupapa

i ¢Z'90°LZ [eaddy dav § UOD9S - 192040 188115 Xouua

Ll NOISNTONOD 0'6
oaL* Tvdd343d SIHL 40 Ldvd SY d3LHWGNS SINTWNOO0Aa 08
< T [esnyay 40y Uoseay Alewllid I/,
9l FLVII411H3D NOILAWIX3 40 TvSNd3d 404 SNOSVY3d 00a 0’4
G 2 0311200 SeY 85N Jo aBUBYD [EN198/|11318W OU 183 UIGNS 9/ 79
G 4 Uonsand Aax au1 Bul|nsia 9
SL jeldajai § UODIS SIY) 10 sIseq dY} 0°9
G s|qesljddy 10N — S1UBAT 7S
e L I JO 9[RS B SSIRI98Y 1219y 1S
e e SUOIIUILR PUB SPIOA '
4" IXILNOD FAILVISIOFT IHL 0°'S
g 4 e JUBLUSSasSY JO 850d1nd ay3 J0) UosaNnd syl o
e 115 a3 01 A|dde saAIoalgo d1y1Pads aAIISUSS ON .
BL e D e e e S e 24eD /HUEBINEISDI 10U Ie1al s1 un Bujuue|d ayy uoluido Bujuueld UAMO] [BUQISSJ0Id JNO U] - 850 948D PUR JueIne1say 01 bulle|ay ssid1|od T
A R 55N PaYSI|eIsa-BUO] B SI 18381, — AJUO 1X81U0D 10} 1UBASIS] — BUIUOZ 85N puET 7
I O MBIAIBAQ It
7L LDXELINOD DONINNY1d VY01 0%
e+ 1S 108lgns ay3 01 Bunejal Aio1siH Bullueld '
LL AYOLSIH DNINNVId O'€

O_-.................................:.....................................................-.....VM_O@&Q.HDD ﬂmh[Q\\fOU% m.DL_.___\fGCOkOU mc.ﬂ mC_.L_:b W.CO%MMBCDU mCMCCU_\Q C\OH&@U%O MC@E@U\&O.%CM _ mm.\Hu—Loc.ﬂﬁdq mc.__CCO_—Q L_O.% mmc..:mb.__DD “mN CO_.Pumm N.M.N

m.........................................................................................................................-..-.......................................................................................................-... MNON L@DE&\/OZ OM __H_.Cj Umﬂucwu—.xm MNON MU«Q\ ﬁmco..—m_.\__o;‘_.ﬁuq msomco\__mumﬁ?{_\ \Soq \._.\‘—\U _l.m.N

o HDBIGING (61-CIAOD) STUABUCIOD Y3 BULINP SUCIIPUOD BUjUUDIC UJD1IS O JUBLISDIOMUT
_ sanoyIny BUIUUD|d J0J SSUIEPIND :§Z UOII93S PUB $Z0Z 130 UIBAON OF |1IUN PapURIXe [Z0Z 10V (SUOISINCIG SNOSUDISISHA) MDT [IAD YL — IXSU0D [enp v - suondulax3y 61-pIA0D o
S e sou13 77
T s5111500.1d 4O MOJ [BI2JBLULLIOD LOYS — 3)IS 199{gNS 341 Jo uondioseq 7
V4 NOILVIWHOANI ANNOYOMOVE 0°C
e LONESoT 81IS -
A1 R doys o3 Agjoue s| BuljieIa 2UIM — 8115 198[0NS BY1 JO AIBLUIWINS ol
e oo S U098 PUOD3S B BUIIILLGNS 218 oM AUAM 71
e UG 15118 B3 IO SIa4IP 1 MOU — B|eUES|d PIOE UY O1 [EAI3J9 PUOISS SIL1 JO MBINIBAO Il
L NOILDNAOHINI 01
$juUajuUo0D
+

SALVYIDOSSY + SdITIIHd WOL



TOM PHILLIPS + ASSOCIATES

The Secretary | LOG- —_— |
An Bord Pleanala A= : ._
@-mb. Marlborough Street )1 JUN 2003 |
Dublin 1 | _ {
DO1V902 Fee: € e |
4 : Wednesday, 21 June 2023

Dear Sir/ Madam

RE:

1.0

1.1

{Time: . By:
_ S ; [By hand]

- s =1 = - B |

SECTION 5 REFERRAL TO AN BORD PLEANALA FOLLOWING DUBLIN CITY
COUNCIL'S DECISION TO REFUSE AN EXEMPTION CERTIFICATE FOR DCC REG. REF.
0149/23 IN RELATION TO THE HOSTING OF EVENTS OR PROMOTIONS AT THE
LENNOX STREET GROCER, 38 LENNOX STREET, PORTOBELLO, DUBLIN 8, D08
R5P0, WHERE FOOD AND ALCOHOLIC BEVERAGES ARE CONSUMED FOR A FEE IS
CONSIDERED DEVELOPMENT AND IF SO DOES IT CONSTITUTE EXEMPTED
DEVELOPMENT?

INTRODUCTION

Overview of this second Referral to An Bord Pleanala - how it differs from the
earlier one

La Gourmande Limited' has retained Tom Phillips + Associates® to request that An
Bord Pleanala reviews Dublin City Council's Notification of Declaration on
Development and Exempted Development, dated 18 May 2023 in respect of Reg. Ref.
0139/23 (enclosed in Appendix A} under Section 5 (3) (a) of the Planning and
Developrment Acts 2000 (as amended).

We recently submitted a Section 5 Referral to An Bord Pleanala on Wednesday 14 June
2023 (Reg. Ref. 317344-23) on a related matter.

This Declaration seeks to establish under Section 5 whether the holding of events or
promotions whereby food and alcoholic beverages are consumed for a fee (as an
ancillary event) is considered development and if so does it constitute exempted
development under the provisions of the Acts and the Planning and Development
Regulations, 2001 (as amended) (hereafter referred to as the Regulations).

We enclose a cheque made payable to An Bord Pleanéla in the sum of €220.
In summary, the key question is:
“Whether the hosting of events or promotions whereby food and alcoholic

beverages are consumed for a fee is considered development and if so does it
constitute exempted development under the provisions of the Planning and

'Lennox Street Grocer, 38 Lennox Street, Portobello, Dublin 8, DO8 R5PO.

1.2

Development Act 2000 (as amended) and the Planning and Development
Regulations, 2001 (as amended)?"

It is of importance to note that only six of these events have occurred in the 32-month
period since the establishment of the Lennox Street Grocer in November 2020. This
amounts to one event every five months (approximately). In submitting our Section 5
Referral we took a ‘worst case scenario’ approach (i.e that events would be hosted
monthly), which is significantly more intensive than that which what has occurred on
site. The occasional activity is still very much ancillary to its use as a shop.

Why we are submitting a second Section 5

In a Hearing before the District Court on 25 April 2023 (the day we submitted the
previous Section 5 (Reg. Ref. 0139/23) to DCC, which is now subject to an Appeal (ABP
Reg. Ref. 317344-23)), Counsel representing Dublin City Council deemed that the
earlier Section 5 Referral did not sufficiently address the enforcement matter at issue.
Subsequently, this necessitated our submission of a second Section 5 Referral {Reg.
Ref. 0149/23) three days later. That too was refused and is the subject of this Appeal.

In other words, the Council official who attended requested that a revised Section 5
reference specifically reference the issue raised by DCC in the Enforcement Notice.

For information, the assistance of the inspector the earlier Section 5 posed the
following question:

“Whether the holding of occasional wine tasting (with finger food) as an
ancillary event at a retail store on a once-per-month basis is considered
development and if so does it constitute exempted development under the
provisions of the Planning and Development Act 2000 {(as amended) and the
Planning and Development Regulations, 2007 (as amended)?”

We now pose a new question to reflect the Council’s request of 25 April 2023:

“Whether the hosting of events or promotions whereby food and alcoholic
beverages are consumed for a fee is considered development and if so does jt
constitute exempted development under the provisions of the Planning and
Development Act 2000 (as amended) and the Planning and Development
Regulations, 2001 {as amended)?”

We seek confirmation from An Bord Pleanala (through the issuing of a Declaration
under Section 5 of the Planning and Development Acts 2000 (as amended) that the
components and ancillary elements detailed in this Section 5 Referral is or is not
development or is or is not exempted development.

2 No. 80 Harcourt Street, Dublin 2, DO2 F449,

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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TOM PHILLIPS + ASSOCIATES
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Figure 1.4: QS| Location Map of Subject Site on Lennox Street, Dublin 8 (red). (Source: OS| Geochive Maps
(Copyright Licence No, CYSL50311197), annotated by Tom Phillips + Associates, January 2023.)

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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TOM PHILLIPS + ASSOCIATES

GROCER

LENNDX
6ROCER

Figure 2.3: Portobello _u:v.mmon.:mﬂmvu\. No. 36 Lennox Street, Dublin. {Source: TPA, April 2023.)

{
<J B ey

Figure 2.4: Brindle Coffee & Wine, No. 34 Lennox Street, Dublin. (Source: TPA, A

pril 2023.)

Unlike the Lennox Street Grocer, Brindle's shopfront announces its sale of wine.

Lennox Street Grocer — Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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TOM PHILLIPS + ASSOCIATES

Figure 2.6: Lennox Street Grocer Shop Interior. (Source: TPA, April 2023.) Figure 2.7: LennoXx Street Grocer Shop Interior with a view of the wine section. (Source: TPA, April 2023.)

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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TOM PHILLIPS + ASSOCIATES

Figure 2,10: Lennox Street Grocer Shep Interior. (Source: TPA, April 2023.)

2.3

2.3.1

Figure 2.1:: Lennox Street Grocer Shop Interior. {Source: TPA, April 2023.)

Covid-19 Exemptions - A dual context — The Civil Law {Miscellaneous Provisions)
Act 2027 extended until 30 November 2023 and Section 28: Guidelines for Planning
Authorities — Enforcement of certain planning conditions during the Coronavirus
{COVID-19) outbreak

The Lennox Street Grocer first opened its doors for customers in November 2020 - the
beginning of which was during a stringent set of restricticns.

Civil Law (Miscellaneous Provisions) Act 2021 extended until 30 November 2023
The Civif Law (Miscellaneous Provisions) Act 2021 sought to:

“make provision, on a temporary basis, for the sale or supply of intoxicating
liquor in certain circumstances in seating areas located outside licensed
premises in order to allow, in the public interest and having regard to the
manifest and grave risk to human fife and public health posed by the spread
of the disease known as Covid-19, the businesses of licensees of such premises

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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3.0 PLANNING HISTORY
3.1 Planning History relating to the Subject Site

We reviewed the site's planning history using Dublin City Council's online planning
portal.

The premises has a limited, but important planning history — the only application
being in 1999 (DCC Reg. Ref. 4115/99). This was an application for the change the
use from shops and workshops to offices and to construct a four-storey return
extension to rear.

Planning Planning
Application Authority Summary
Reg. Ref. No. Decision

Permission granted for the change the use frorm shops

415/99 Grant and workshops to offices, to construct a four-storey return

Permission extension to rear, incorporating extensions to four

03/05/2000 apartments office extensions and toilets, and to carry out
alterations te a shopfront.
Refuse Whether the holding of occasional wine tasting with

0139/23  [Exemption

b finger food as an ancillary event at a retail store on a once-
Certificate

per-month basis is considered development and if so
does it constitute exempted development under the
provisions of the Planning and Development Act 2000 (as
amended) and the Planning and Development
Regulations, 2001 (as amended)?

Refuse Whether the hosting of events or promotions whereby
0149/23 Exemption food and alcoholic beverages are consumed for a fee is
(Certificate considered development and if so does it constitute
exempted development under the provisions of the
Planning and Development Act 2000 (as amended) and
the Planning and Development Regulations, 2001 (as
amended)?

Condition No. 2 of the Planning Permission (Reg. Ref. 4115/99) requires that:

“The use of the premises at the baserment and ground floor of No. 36 & No. 38
Lennox Street as offices shall cease on or before the expiration of a period of
ten years from the date of this order, unless prior to the expiration of that
period, permission for its retention beyond that date shall have been granted.

REASON: In the interests of preserving residential amenity in o residenticl
conservation area.”

No retention permission for development was sought.

In other words, the permitted use of the former basement/ground floor of No. 38
Lennox Street is reversion to retail/workshop as appropriate.

Appendix F sets out a Warning Letter dated 15 August 2022 under section 152 of the
Planning and Development Act 2000 (as amended) alleging a change of use from
shop to restaurant.

Appendix G sets out a Warning Letter dated 28 May 2021, alleging “a change of use ...
from office to retail use ... without the benefit of planning permission”.

However, in our professional town planning opinion the retail use Is in accordance
with the terms of Reg. Ref. 4115/99.

As previously stated, It is hot a restaurant, nor purports to be one,

Section 5.0 below sets out the Planning Definitions of “retail”. It includes the sale
of wine.

Table 3.1: Table outlining relevant planning history relating to the subject site.

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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4.4

4.5

“CCUV36: To support uses that would result in the diversification of the evening
and nighttime economy where there is little impact on the arnenity of
adjoining or gdjacent residential uses through noise disturbance and where
there are no negative cumulative impacts in terms of other night-time
economy uses in the area.”

[Our emphasis.]

The Development Plan recognises the importance of restaurant uses in the wealth
and employment generation within the city. Therefore, in line with the council policies,
the provision of the proposed restaurant/café is likely to generate a number of jobs
and increase wealth within the city while making the region attractive for workers,
visitors and residents.

No sensitive specific objectives apply to the site

We confirm that the there are no sensitive ‘specific objectives’ that apply to the
site, such as an Architectural Conservation Area, Protected Structures, NIAH
Monuments etc, and the site is zoned Z2 ‘Residential Neighbourhoods' where the
strategy is “to protect and/or improve the amenities of residential conservation
areas.”

The Question for the Purpose of Assessment

Having regard to the above, for the purposes of assessment, the question to be
determined in respect of the elements at the subject site may be described as follows:

“Whether the hosting of events or promotions whereby food and alcoholic
beverages are consumed for a fee is considered development and if so does it
constitute exempted development under the provisions of the Planning and
Development Act 2000 (as amended) and the Planning and Development
Regulations, 2001 {as amended)?”

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023 .
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TOM PHILLIPS + ASSOCIATES

5.1.2 Events - Not Applicable 6.0

The Planning and Development Act 2000 (as amended) defines “events” as follows: 6.1

229—In this Part—
‘event” means—

(a) a public performance which takes place wholly or mainly in the open
air or in a structure with no roof or a partial, temporary or retractable
roof, o tent or similar temporary structure and which is comprised of
music, dancing, displays of public entertainment or any activity of a
like kind, and

(b) any other event as prescribed by the Minister under section 241"

Therefore the occasional holding of wine tasting is not an “event” from a town
planning perspective.

6.2

THE BASIS FOR THIS SECTION 5 REFERRAL
Distilling the Key Question
Section 1.1 sets out the question at the heart of this Referral:

“Whether the hosting of events or promotions whereby food and alcoholic
beverages are consumed for a fee is considered development and if so does it
constitute exempted development under the provisions of the Planning and
Development Act 2000 (as amended) and the Planning and Development
Regulations, 2001 {as amended)?”

We are advised that our Client, thus far, has hosted six wine tasting sessions since the
establishment of the Lennox Street Grocer in late 2021 — roughly threeffour per
annum. We argue such infrequency is clearly ancillary.

Therefore, in our professional town planning opinion, we argue that the provision of
‘Wine Tasting’ events by Our Client (as described) constitutes exempted development.

We submit that no material/actual change of use has occurred

In order for a change in use to comprise a ‘material change in use’, there are two
principal conditions to be satisfied. Firstly, there must be an actual change in use (the
change, rather than the use, being the act of development); and secondly the change
must be ‘material’.

In our professional town planning opinion we submit that the provision of monthly
wine tastings ancillary to the sale of wine in the retail unit at the Lennox Street Grocer
does not constitute development. No “change of use” has occurred, nor is any such
use “material™.

Lennox Street Grocer — Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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2.0

CONCLUSION

This Referral for Declaration under Section 5 of the Planning and Development Acts
2000, as amended, defines the nature of the use at The Lennox Street Grocer. This is
in response to the Enforcement Notice from the Planning Authority regarding this
alleged ‘material change of use’ and District Court Summons dated 8 March 2023.

The DCC Planner references the case of Monaghan County Council vs Brogan 1986
[IR. 333] to support her conclusion. That case refers to an abitur and the slaughtering
of cattle and is not in our opinion comparable.

The Planning Officer states:

“The applicant by hosting of events or promotions on the premises, whereby
food and alcoholic beverages are consumed for a fee, would not in my opinion
come under the meaning of ‘shop’ as set out in Article 5(1) of the Regulations,
as set out above. There would be no control of this use, in terms of numbers
attending or hours of operation, bar the applicant saying that they
occasionally carry out these events.

Planning permission is required whenever there are ‘works’ to or a ‘material
change of use’ of property. This is a matter of interpretation of the
circumstances, and whether a change of use is ‘material’ will depend on the
environment. A change of use within a particular class of development is
generally deemed not to be a material change. Therefore, for example within
Class 1, changing the use of a grocer shop to a hairdresser will not normally
require permission, but converting a shop for example to a café/restaurant will
require planning permission.

A ‘material ‘change of use is any change that substantially affects neighbours
or the environment’. What constitutes a material change of use depends on
individual circumstances.

The Planning Authority considered that this does constitute a material change
of use, as the hosting of events or promotions whereby food and alcoholic
beverages are consumed for a fee on the premises, has the potential to cause
additional noise and general disturbance to the neighbouring properties and
for this reason the use is considered a material change of use in this shop unit,
which would require planning permission. The use proposed here would be
more akin to a café/restaurant use, and that this would be ¢ distinct use class
and would not be ancillary to the grocer shop”

Viex (an online Law Case study search engine) synopsises the Monaghan vs Brogan
1986 [IR. 333] case as:

“Material change - Intensification of use - Permission not obtained - Unauthorised
development - Slaughter of cattle - Former occasional slaughter of cattle by
respondent farmer for consumption by his family and by greyhounds owned by his
relative - Held that there was evidence of a significant increase in the slaughtering of
cattle on the respondent’s premises, and that the purpose of the increase was the
provision of meat for hurman consumption as part of a commercial venture - Held that
such slaughter was not authorised under the Slaughter of Animals Act, 1935 - Held
that the applicant had proved a material change in the use of his premises by the
respondent, and that the applicant was entitled to an order under s.27 of the Act of
1976 restraining the respondent from slaughtering cattle on his premises - ~Galway
County Council v. Lackagh Rock Ltd.~ [1985] 1.R. 120 considered - Local Government
(Planning & Development) Act, 1963, s3 -Llocal Government (Planning &
Development} Act, 1976, 5.27 - (1286/16 MCA - Keane J. - 26/11/86) - [1987] ILRM 564"

However, there is no need for a new planning permission to reconcile the definition of
a “shop” with an on-licence.

None of the following restrictions on exempted development relate to the premises
and its ancillary use:

1 “Contravention of a condition or be inconsistent with any use specified in a
permission;

2. Make or widen an gccess;

3. Create a traffic hazard;

4. Bregk a building line;

5. Works under a road;

6. Interfere with the character of a landscape or o view or prospect;
7. Alter a designated site;

8. Consolidate an unauthorised structure or an unauthorised use;

9. Affect a use for which the development plan has an objective to ensure its
continuance;

10. Restrict access to a natural amenity;

11. Right of way; and

Lennox Street Grocer — Section 5 ABP Appeal 21.06.23
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TOM PHILLIPS + ASSOCIATES

APPENDIX A: A COPY OF DCC'S PLANNER’S REPORT DATED 16 MAY 2023

Bublin City Council
AS 16th May 2623

EXPP Plan No. 014923

Addrass: Lennox Streel Grocer, 38, Lennox Sireet, Poriobello, Dubiin B

Devslopmant: EXPP. Whether the hosting of events or promotions whereby foad and alcoholic
beverages are consumed for a fee is considered development and if =0 does it constitute

exempted developmant under the provisions of the Planning and Development Act 2000 (as
amended) and the Planning znd Development Regulations, 2001 {3z amended)?

Application Roceived: 28/04/23
Application Due: 25/05/23

Zoning

The subjecl site is located is a Z2 zoning which is ‘To protect andfor improve the
amenities of residential conservation areas.

Site Dascription:

The aubject site is a twao storey terracad shop attached to number 36 and 40 Lennox Street.
Currently this premise iz being used by Lennox Sireet Grocer, a retail use.

Planning History

0139/23: Concurent Section 5 application as to whether the holding of accasional wine tasting
with finger food as an ancillary event at 2 retail store on a once-per-month hasis is considered
development and if g0 does il constihile exempted development under the provisions of the
Planning and Development Act 2300 (s= amended) and the Planning and Development
Regulations, 2001 (as amended)?

4115/89: Planning permission granted for & change the use from shope and workshops to offices,
o conetruci 8 four-storey retum extension to rear, incorporating extensions o four apartments
office extensions and tollets, and to camy out alterations to a shapfront.

Condition 2 of thiz permission notes:

2) The use of the premises at the basement and ground floor of No. 38 & No. 3R Lennox Street as
offices shall cease on ar before the axpiration of & period of ten yaars fram the date of this order,
uniess prior to the expiration of that period, permission for s netention bayond that date shall have
besn granted.

Raason: In the inlerasts of preserving residential amenity in & residential conservation area.
Enforcement History

E0640/22: Change of use from shop 1o restausrant

EG383/21: Change of use from office o retail

Propasal

REP]leiter

This is a Section 5 Reference as o whether the hosting of events or promotions whereby food and
alcohotic beverages are consumed for a fee is considered development and if so does it constitute
exempted development under the provisions of the Planning and Development Act 2000 (as
amended) and the Planning and Development Regulations, 2001 (as amended)?

Flanning Assezsmant:
Background

This is a section 5 reference as to whether the hosting of evenis or promations whereby food and
alcohoiic beverages are consumed for a fee is considered development and if so does it constilute
exempted development under the provisions of the Planning and Development Act 200G (as
amended) and tha Planning and Development Regulations, 2001 {as amendad)?

The premises is cumently in retail uee as Lennox Street Grocer. The ghop is a high end
grocer/retall, which also sells wine. Planning permission was granted under Reg. 4115/99 for a
‘change of use from shops and workshops to offices.” Cendiion 2 of this permission stated that
‘the use of the premises at the basement and ground floor of number 368 38 Lenncx Sireet as
offices shall cease an or before the expiration of a ten year perod from the dafe of this crder,
uniess prior to the expiration of that period, permission for its ratention beyond that date shall have
been granted.’

There was an enforcement file relating to a change of use from office to retail (File Ref. EO383/21).
This issue was however rezolved and the enforcement case closed, as the retail use of the
premises was in accordance with the premises historic use and in compliance with an eardier
temporary use, which reverted to retad on its expiration.

There is & current enforcement file on this property (Reg. EGG640/22) which relates to a change of
use from retail tc restaurant. It iz noted from the information submitted that the applicant has also
been issued with & district court summons. This summens is for the unauthordsed use of number
35 Lennox Street for the sale of food and alcoholic beverage for consumption on the premises.

In their supporting documentation, the applicant notes that the shop sells groceries, dry goods,
vegetables, =oft drinks elc., and is also licensed 1o sell wine. The applicant holds & wine retallers
“‘on-licence’. This licence permits La Gourmande to exercise and camy out rade (wine retailers on
Heance) at number 38 Lennox Street until 30th of September 2023. In the documentation
submitted, they refer to point v’ of ithe licence, which sates ‘a retailer on licence authorises sale by
retail of the liguer to which the licence extends for consumgption either On or Off premises.”

In the supparting documentation, they note that as part of the shop activity in the promotion of its
affering, occasional wine tastings are hosted ai the premise, and can include up to 16 people
tasting & number of selected wines, with snacks to accompany the wine. Mo meal is served. in the
last year, four such svents took place, which the applicant amgues shows the ancillary nature of the
activity.

The on licence allows for the sale of wine for consumption on the premises on a regular basis. The
applicant points aut that in this regard the disfinction between a café and & shop becomes less
distinct. They point out that many grocery shops sell coffee for consumption off the premises, but
often have a simple bar with stoals 1o allew customer to rest. They argue that is this is the case
and this is the nature of a grocery shop then properly licensed consumption of wine, a3 an
ancillary activity to the main grocery business , can alss be understood az being compliance and
exempt from further planning control.

Lagisiative Context

Planning and Davelopment Act {as amended)

Saction 2{1)
in the Act, except where the context ctherwise requires:

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
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[}

nther fond of of wine frr ponsumplion nff e premises. whare the sale of such fnnd or wine =
subsidiary to the main retail use, and "wine” is defined as any intoxicating liguor which may be sold
under a wine retailer’s off-licerce fwithin the meaning of the Finance (1908-1310) Aet,. 1910} 10
Edw. 7. & 1 Geo. 5, c.8, but dees not include any use associated with the provision of funeral
services of as a funeral home, or as a holel, a restaurant or a public house, for the sale of hot food
or intoxicating liquor for consumption off the premises except under paragraph (d), or any use to
which class 2 or 3 of Part 4 of Schedule 2 applies.

The applicant argues that the subject use is anciliary to the grocer shop. In the supporting
documentation they mote that az part of the shop activity, in the promotion of its offering,
occasional wing tzstings takes place, and can include up to 16 people tasting a number of
selected wines, with snacks to accompany the wine. No meal is served. [n the last vear. four such
events took place, which they argue this shows the ancillary nature of the activity.

Whereas the Flanning Authorty acknowledge that the retzil shop hes 3 licence io sell wine, i
should be noted that the licensing laws in Ireland is a separate code of legisiation to Planning. As
this iz a planning issue then the question arises as to whether this use comes under the use class
as set out ins Article 5 {1} of the Regulations.

Regardless of what wing licence the applicant holds, section Article 5{1) (d} specifically mentioned
for the sale of sandwiches, or other food of of ‘wine’ aff the Premises . where fhe sale of such
food or wing is subsidiary to the main retail use.

The applicant by hosting of events or promotions an the premises, whereby food and alcoholic
beverages are consumed for a fee, would nat in my opinion come under the meaning of "shop’ as
setoutin Aricle 5(1) of the Regulations, as set aut above. There would be no contred of this use,
in terms of numbers attending or hours of operation, bar the applicant saying that they
occasionally camy out these avents.

Planning permission is required whenever there are 'works' to or a ‘material change of use' of
property. This is a matter of interpretation of the circumstances, and whether & change of vse is
‘material’ will depend on ithe environment. A change of use within a paricular class of
development is generally deemed not o be @ malerial change. Therefore, for example within
Class 1, changing tha uss of a grocer shop 1o & hairdresser will not normally require permission,
but converting a shop for example o a caléfrestaurant will require planning permission.

A 'matenial ‘change of use i any change that substantially affects naighbours or the environment’.
What constitutes a material change of use depends on individual circumstances.

The Planning Authority considered that this does constitute a material change of use, as the
hasting of events or pramotions whereby food and alcoholic beverages are consumed for a fee on
the premises, has the pofential to cause additional noise and general disturbance io the
neighbouring properties and for this reason the use is considered a material change of use in this
shop unit, which would require planning permission. The use proposed here would be more akin to
a café/restaurant use, and that thiz woudd be = distinct uze class and would not be ancillary to the
grocer shop.

Having regard to the information submitted on file, | conclude that tha hosting of events whereby
food end alcoholic beverages for 2 fee, is a distinct use and would be more akin tob &
restaurant/cafe use and is not an ancilary use to the grocer shap. i therefore constilutes
development.

Whether the change of use i3 Exermnpted Development

Under article 10(1) of the Ragulations, development consisting of a change of use within any ona
of the classes of use spacified in Part 4 of Schedule 2, shall be exempted development for tha
purposes of the Act, subject to conditions. Class 1 of Part 4 of Schedule 2 refers to “Use as a
shop.” The critical issue is whether or not the subject and permitted uses can both be classified as
a “shop™ and therefore exempled development. As discussed above, the subject use is not

considered to come within the scope of the definition of a “shop” provided in article 5{1) of tha
Regulations. Therefore, the exemption provided under article 10{1) does not apply in this case. |
therefore canclude that the subject devalopment is not exempled development.

Conclusion

The hosting of events or promotions whereby foad and alcoholic beveragaes are consumed for &
fee is considered develapment and i= not exempled development.

Recommendation
Whereas a question has arisen 35 o

Whether the hosting of events or promotions whereby food and alcoholic beverages are
consumed for a fee is considered developmeant and if 53 does it constilule exempied development
under the provisions of the Planning and Development Act 2000 {3s amended) and the Flanning
and Development Regulations, 2001 (as amendad)?

Dublin City Council in congidering this section 5, had regard particularly to:

#) Sections 2, and 3 of the Planning and Development Act, 2000, as amended:;

g) Articles § (1), 8(1) . and 10(1) of the Planning and Development Regulations,
2001, as amendad;

b} Class 1 of Part 4, Schedulg 2 of the Planning and Development Regulations 2001
as amended;

¢} the planning history of the site;

di the existing use of the retait unit

a) The information submitted en behalf of the applicationfoperator regarding the
nature of the use of the premise.

AND WHEREAS Dubiin City Development has concluded that:

{a) The use of part of the ground floor retail unit of this premises for the hosting of
events or promotions whereby food and alcoholic beverages are consumead for a
fos

(@) The use of the subject premises for hasling of events or promotions wherehy food
and alcoholic beverages are consumed for a fee, does not constitule use as a
‘shop' as defined in Article %{1), as amended, as the use described is more akin to
a restauranticafe use which is expressly excluded from the definition of ‘shop’
under Asticle 5(1} of the Planning and Development Regulations 2001, as
armended.

{b) The use would constifute a material change of use and would therefere constitule
development within the scope of Section 3({1) of the Planning and Development
Act, 2000, as amendead,

{c} The change of use is not within the scope of the exemplion provided in Article
10{1) of the Planning and Development Regulations 2001, as amended.

And therefore Dublin City Councll, conclude that s development and i ot exempted
deveiopment.

DATE: 16th May 2023

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
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The change of use is not within the scope of the exemption provided in Article
mﬁ.g;ggti 1o

DEC1 Section§ (Refuse Certificate) Page 2of 2
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TOM PHILLIPS + ASSOCIATES — —
INING CONSULTANTS *

TOWA/MN AN
TOWN PLAN!

APPENDIX F: LETTER FROM DUBLIN CITY COUNCIL DATED 18 AUGUST 2022 APPENDIX G: WARNING LETTER FROM DUBLIN CITY COUNCIL DATED 15 AUGUST 2022

Lennox Street Grocer — Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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TOM PHILLIPS + ASSOCIATES _ -
TOWN PLANNING CONSULTANTS g

APPENDIX J: NOTE FROM CONSERVATION ARCHITECT PAUL ARNOLD (RIAI GRADE 1)
WHO OWNS THE PREMISES

Appflication to Dublin City Council for a Section 5 Declaration in respect of use at

The Lennox Street Grocer, 38 Lennox Street, Portobello, Dublin 8

GContents

Pages 2to 4 Explanatory Note

Page 5 Location Map
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Pages 7 to0 9 Photos
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TOM PHILLIPS + ASSOCIATES

10 QHSNI2 To encourage neighbourhood development which protects and enhances the _ e _ Q
quality of our built environment and supports public health and communily wellbeing. Promote

developments which: ﬂ

3 build on local character as expressed in historic activities, buildings, matarials, housing types or

focat fandscape in order to hanmonise with and further davefap the unique charactar of these

placas;

11.  Portobelio is one of the Key Neighbourhoods identified in the Development Plan, and can

be seen to be centred on the row of buildings containing the subject building:

QHSN 17

Sustainable Neighbourhoods D
1o promote sustainable neighbourhoods which cater to the needs of persons in all stages of their

fifecycle, e.g. children, pecple of working age, older paople, pecple living with dementia and

people with disabilities.

12.  Inreferencing the objectives and policies of the Development Plan in the context of this
Section 5 Declaration application, it is intended to confirm the role of the Development Plan within
the continuum of Legislation and Regulation within which decisions can be made and to confirm
the inter-related and complex nature of ensuring that the city naighbourhoods can be sustainable,
The benign, contemporary, modern nature of the activities of the Lennox Street Grocer can only
support and enhance the achieving of the Development Plan objectives.

Paul Arnold, Conservation Architect Grade 4

location Map 38 Lennox Street, Portobello, Dublin 8
20th April 2023

Page 4 of 9 Page50of 9
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Page 8 of 9
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3.23

RL29N.ri3037 3 An Bord Pleanala

THE REFERRAL
Introduction

The Relerrer made an application under Section 5 of the Planning and Developmaent Act,
2000 to Dublin City Council for a determination to be mads on the following question:-

Is the ancifary relaling of wine from a designated area, within the
amalgamated unit no. 18718, (which forms part of the permitted retaii offer,
under the definifon of a shop (as per the Planning and Development
Regulations 2000 as amended} considered dovelopment and if so does it
constitute exempled development?

The Relerrer sought a declarationt from the Planning Authority in June 2012,
Supporting cases presented by relevant partles

Tho Referrer sots oul that the substance of the request for the deciaration from the
Flanning Autharity related to two substantive issues: the first related o the definition of a
“ghop” and the range of goods that one would normaly expact to find in such stores and
the second relaled to the materiality or othorwise of any change of use that may occur,
should the permilted “shop” proceed to sell wine.

It is set out thal It is considered that permission is not required for the ancillary sale of
wines and as such the applicant would like to refer the Declaration issued by the
Flanning Authority to the Board for its consideration as #§ permission had not been
recently sought as the principle of the matter is of concern to the applicant. It is set out
that it has been established in law that

“the making of a planning api¥icalion for planning permission should not preckide a
parly from arguing thereafter that planning permission was not, as a matter of law,
required {whether bacause the developmen! was exempted deveiopment.)” It is set
out that this was estabiished by the Supreme Court in the case of Fingal Counly
Council v William P Keeling & Sons Lid.

The grounds of the referral are categorised as follows:
Whether the sale of wine within o “shop” Is permissible under statutory legislation.

The referrer outlines the definition of a shop as per the Planming and Development
Regulations 2001 as amended, making specific reference to sale of wine as being
permissible and not requiring a separate planning permission, Reference s also made to
the Ptanner’s report where wine was considered to be part of the retail offer of a shop
unit.

Whether the subsidiary sole of wine is o “materiol” change of use ond is classified a3
development based an the contents of the Planning and Development Regulations 2001
{as amended}.

It is set out by the Referrer that the planner’s report fails to deal with the part of the
request speacifically:

“Is the ancillary retailing of wine from a designated area, within the amalgamated
unit no. 18/19 {which forms part of the permitted retail offer, under the definition
of a shop), considered development ?”

It is contended that the Planner incorrectly addressed the issue by dealing with the
request as if the shop had not been granted permission and as if the request is for a
declaration stating that a shop in itself is exempted development. it is contended that
once the shop opens and begins trading following the grant of permission {4176/10)
that it then starts to seli wine on the basis that the ancillary retailing of wine from a
designated area within the permitted shop is not development. The referrer contends
that the sale of wine does not constitute a material change to the shop use and would,
therefore, not constitute development. It is also set out that the planner’s report
references Article 6 (1} and 9 {1} of the Planning and Development Regulations, 2001 to
provide further evidence for the decision on the request. The Referrer set out that on
this basis, if the selling of wine is considered not to be development, as it their
argument, these artides do not apply as these articles rely on managing sltuations
where development octurs. They are not considered applicable in cases where an action
is not construed to be development, which is the Referrer's assessment of the case
being put forward In this instance.

Whether the intention of Condition No. 2 was to restrict o part-off licence {p. 405, Dublin
City Development Plan} as had been applied for under Reg. Ref. No. 4176/10.

The referrer sets out that central to this referral is the wording of condition No. 2
attached to File ref. No. 4176/10. It Is set out that it is clearly necessary to apply for
planning permission for the ancillary sale of beers and spirits and it is this reason that
drove the need for permission and which subsegquently fed to Condition No. 2 being
applied to the grant of permission, It is set out that in the public notices “subsidiary
aleohol sales” was applied for and the application was deait with on the basis of paticy
RO iC which is Dublin City Council's policy with regard to off-dicences and part off-
licenses. It is submitted that the annotated area represented a part off-icence and the
appiication was assessed as such by the Planning Authority. It is set out that this may
have been misunderstood In the planner’s report on the basis that the annotated areas
was indicated for “beers, wines and spirits” as this is best practice to group these items
together when they are on display in & shop. The grouping of these items, does not in
itself, lead to a need for a separate grant of permission for wine sales within a shop use.
it is contended that the ancillary retalling of wine from a shop unit does not constitute
development as the sale of wine from a shap s not a material change of use from that
described within the Planning and Development Regulations 2001 (as amended}. The
referrer sets out that there is a question over the legality of a rigid interpretation of the
condition,

It is requested that the Board review the arguments regarding the attachment of
Condition No. 2 as it is the Referrer's view that the condition attached to the grant of

RL.29N.r13037 4 An Bord Pleanéla
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TOM PHILLIPS + ASSOCIATES

6.1.2

6.2.0

6.2,

6.2.2

£.2.3

6.3.0

6.3.1

RL28N.r13037 7 An Bord Pleanita

The main issues to be addressed are sismmarised as follows:-

¢ s the ancillary retalling of wine from a designated area within the amalgarnated
unit no. 18-19 congidered development?

¢ Itthe sale of wine is considered development is it exernpied development?

Is the anclifary retaliing of wine from a designated area within the amalgamated
unlt considered development?

The permilted use on the appeal site is Tetait as provided for under File ref. No.
PL.20N.238124. The delinition of a “shop” as provided for In the 2005 Planning and
Development Regulations clearly provides that the sale “of wine for consumpton off the
premises, where the sale of such food or wine is subsidiary io the main retai use, and
“wine" is dafined as any inloxicating liguor which may be sold under & wing retailer's off-
Heence (within the meaning of the Finance (1909-1910 Adi, 1910), 10 Edw. 7. & 1 Geo, 5,
¢.8,"is permissible.

in order to determine whether the proposal to sell "'wine” is development or not, there is a
need to examine whether ihere is a change of use? Under the planning Fef. No.
PL.20N.236124 the applicant sought permission to amalgamate two unis (one of which
involved & change of use from restaurant to retail) as a single refail unit. it is noted that
the pemmission authorising the retail unit in question specifically refused permission for
the proposed subsidiary sale of aleshol on the basis that it would give rise to a
profteration of oft-icence uses which would be contrary fo the policy in the Dubtin City
Development Plan, More importantly, Condition 2 relating to the retall use specifically sat
out:

The proposed development shalt be amended as follows:
{1 The premises shall not be used for the safe of alcohof finy emphasis)

{H) Prior to commencament of devalopment, a revised fioor phan shal be
submitted for the written agreement of the plarving authority, indicating 2
revised use of the area proposed far the sale of alcohol in accordance
with the terms of the planning permission granted therein.

Reasom:  In theinterest of dlanty, to reguiate and confrof the davalopment.

Wine is considered to fall within the detinition of ‘alcohol and as such is therefore
preciuded from being sokl within this untt. Therefore, the ancillary ratalling of wine from
this unit is considered o constitule development as the sale of wine would contravene
Condition 2 of the pormission permitting the retail use In the first instance.

H the sale of wine is considered development Is It exempted developmant?

Tha definition of “shop” within the Planning and Development Reguiations, 2005 provides
that the sale of wine for consumption off the premise is permissible and ordinarity wouid
not require parmission iLe. would consiitute exempted deveiopment. However, the
condition of the parent permission, in this instance PL.239124 that autharised the
amalgamation of {he two units and the retall use is very specific. Condition 2 clearly sels
ount that the premises shall not be used for the sale of akcohol. Wine is consideraed 1o bo
aicohol (a matter that is riot disputed by the Referrer) and therefors cannol be considerad
to constitute exempted development as it materially coniravenes the provision of

6.40

6.5.0

Canditlon 2 which expressly precludes the sale of akeohol. The sale of wine from the unit
would clearly be in breach of a condition of the parent permissicn reprasenting a material
change of use in the type of goods that are permitied to be sold.

Other

It is noted that the Relerrer requests the Board to review the arguments ragarding the
attachment of Condition 2 as il is contended that the grant of permission does not apply
to all alcohol and its function was to omit that which was applied for in the application i.e.
part off-icence. It s not within the remit of this Inspecior 1o examine what the intention
may or may not have been regarding a particular condition. The Board made their
determination in that instance and tha matter in hand Is to determing the question posed
by the Refarrer in this instance.

Conclusion

The planning unit in this instance is a ‘'shop’ which was granted permission under
planning ref. No. 4843/06. Gondition 2 of that parmission axpressly praciudes the sale of
alcohol. The ancillary sale of wine, which is alcohol, would be considered to be in breach
of this condition, represants a material change in the types of goods permitted o be sold
from the retall unit. The ancillary sale of wine in this instance rapresents development
and is nof considered o be axempied development.

2.0 Recommendation

(@
(&)

RL29N.rH3037 8 An Bord Pleandla

Having regard to the above, | recommend an Order as follows:;

Whereas a question has arisen as lo whether the ancillary retalling of wine from the
amalgamated unit no's 18/1% is or is not development or is or i5 not exempled
development

AND WHEREAS Tesco Ireland Lid care of GVA planning and Regeneration Ltd, 2™ floor
Seagrave House, 18-20 Eanlsfont Tetrace Dublin 2

Requested a declarafion on the said question from Dublin City Council and the said
Council issued a deciaration on the 7™ day of August 2012

ANDWHEREAS An Bord Ploanaia, in considaring this refermal had regard particutarly to
(a) Sections 2, 3 and 4 of the Planning and Development Act, 2000 as amended,
{by) Articte 5 of the Planning and Development Regulations 2001 as amended

{c) The subrmission made in connection with the raferral and

() The exisling pertnission granted undet PL:239124 for a refail use on the site,
AND WHEREAS An Bord Pleanala has conciuded that -

wine falls within the definition of aicohol

Candition 2 of the planning permission authorising the retail use specifically preciudes the
sale of alcohol and therefore the sale of such would materially confravense this condition

Lennox Street Grocer - Section 5 ABP Appeal 21.06.23
Wednesday, 21 June 2023
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Figure 1 —The Lennox Grocer (No. 38 Lennox Street, Dublin 8, D08 R5P0) Site Location Map with subject site outlined in Red. (Source: Myplan.ie, April 2023,
cropped and annotated by TPA.)






Figure 2 — The Lennox Grocer (No. 38 Lennox Street, Dublin 8, D08 R5P0) Site Location Map with subject site outlined in Red. (Source: Myplan.ie, April 2023,
cropped and annotated by TPA.)
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Section 5 Referral to Dublin City Council in relation to the
hosting of events or promotions at the Lennox Street
Grocer, 38 Lennox Street, Portobello, Dublin 8, DO8 R5PO
whereby food and alcoholic beverages are consumed for
a fee is considered development and if so does it
constitute exempted development?

TOM PHILLIPS

FASSOCIATES Friday, 28 April 2023

PLAMNING FOR THE FUTURE

Prepared for:

La Gourmande Limited
Lennox Street Grocer
38 Lennox Street
Portobello

Dublin 8

D08 R5PO

Prepared by:

Tom Phillips + Associates
Harcourt St
Ghni b t: 01 478 6055

Dublin 2 e: info@tpa.ie
D02 F449 W: Www.tpa.ie
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TOM PHILLIPS + ASSOCIATES

Principal Planning Officer
Planning Department
Dublin City Council

Civic Offices

Block 4

Ground Floor

Wood Quay

Dublin 8

D08 RF3F

Friday, 28 April 2023
[By hand ]

Dear Sir/ Madam

RE:

1.0

1.1

REQUEST FOR DECLARATION UNDER SECTION 5 OF THE PLANNING AND
DEVELOPMENTACT 2000 (AS AMENDED) IN RELATION TO WHETHER THE HOSTING
OF EVENTS OR PROMOTIONS AT THE LENNOX STREET GROCER, 38 LENNOX STREET,
PORTOBELLO, DUBLIN 8, D08 R5PO, WHERE FOOD AND ALCOHOLIC BEVERAGES
ARE CONSUMED FOR A FEE IS CONSIDERED DEVELOPMENT AND IF SO DOES IT
CONSTITUTE EXEMPTED DEVELOPMENT?

INTRODUCTION

Addressing issues of interpretation by DCC Enforcement at the District Court on
Tuesday, 25 April

La Gourmande Limited and Ms Claire Arnold’ have retained Tom Phillips + Associates?,
Town Planning Consultants, to request a Declaration under Section 5 of the Planning

and Development Act 2000, as amended (“the Acts”).

The Referral relates to the Lennox Street Grocer, 38 Lennox Street, Portobello, Dublin
8, D08 R5PC.

We append the requisite documentation and fee to support this Referral.

The context for this Referral is that we are advised that Counsel for La Gourmande
Limited and Ms Arnold met officials from Dublin City Council's Enforcement Section
at the District Court Session on Tuesday, 25 April.

The DCC officials, whilst acknowledging that a Section 5 had been received, requested
that the key question be rephrased to be more in keeping with the actual wording of
the Summons.

Accordingly, we bave rephrased our earlier Submission of 25 April (Reg. Ref 0139/23) in
this dated 28 April to reflect the Summons's wording.

T Lennox Street Grocer, 38 Lennox Street, Portobello, Dublin 8, D08 R5P0.

111

112

The earlier referral

As referenced, we submitted an earlier Section 5 Referral to DCC on Tuesday, 25 April
2023 (Reg. Ref. 0139/23) on a related matter.

It posed the question:

“Whether the holding of occasional wine tasting (with finger food) as an
ancillary event at a retail store on a once-per-month basis is considered
development and if so does it constitute exempted developrment under the
provisions of the Planning and Development Act 2000 (as amended) and the
Planning and Developrment Regulations, 2007 (as amended)?”

The DCC Officials questioned the wording at the meeting with Counsel. This the
second Section 5 Reference document, with this Submission specificaily addressing
issues raised by Dublin City Council.

The Revised Question submitted at Dublin City Council's Request
Appendix A sets out a copy of a District Court Summons, dated 8 March 2023
The Summons to La Gourmande Ltd. alleges inter alia that:

“You did fail within the period specified in the Enforcement Notice dated the
09/02/2023 and served on you, take the steps required for the said notice
namely: Events or promotions, shall not take place on the premises namely The
Lennox Grocer, 38 Lennox Street, Dublin 8 whereby food and alcoholic
beverage s consumed by patrons on the premises in exchange for a fee. This is
to be complied with from the date of delivery of delivery of this notice by
registered post henceforth.”

Accordingly, as the DCC Enforcement personnel requested La Gourmande Limited’s
and Ms Claire Arnold’s Counsel that Tom Phillips + Associates rephrase the question,
we wish to refer the following guestion for determination:

“Whether the hosting of events or promotions whereby food and alcoholic
beverages are consumed for a fee is considered development and if so does it
constitute exempted development under the provisions of the Planning and
Development Act 2000 (as amended] and the Planning and Development
Regulations, 2001 {as amended)?”

280 Harcourt Street, Dublin 2, D02 F449,

Section 5 Declaration Request - Lennox Street Grocer
Friday, 28 April 2023
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TOM PHILLIPS + ASSQOCIATES

1.3

a number of selected wines, with snacks to accompany the wine. No meal js
served. In the last year such events were held four times. The scale and
frequency of the tastings is indicative of the ancillary nature of the activity.

4, Wine-tasting events are commonly held by wineshops and off-licences,
normally without the benefit of a Wine Retailers On-licence: we are not
aware of any enforcement action having been taken against wine retailers
who have hosted such wine tasting events: The conclusion must be that
such events are of the nature of retafling wine, and as such are intrinsic to
the shop nature of the activity, and are accordingly exempted development.
The Lennox Street Grocer may be almost unique in being fully compliant
with Licensing Law in this regard, in having an On-licence rather than an
Off-Licence.

5 The on-licence also allows the sale of wine for consumption on the premises
on a reqular basis. In this regard the distinction between a café and a shop
becomes less distinct. Many grocery shops sell coffee for consumption off
the premises, but often have a simple bar with stools to allow customers to
rest before facing the elements: if this is seen as in the nature of a grocery
shop, then properly-ticensed consumption of wine, as an ancillary activity to
the main grocery business, can also be understood as being compliant and
exempt from further planning control”

[Our emphasis.]

A Previous Section 5 Reference adds substance to our Submission

In preparing this Reference we searched An Bord Pleanala’s online database. Most
references to “wine” refer to "winebars” or where “wine” is in the premises’ address
(e.g. “Wine Street”).

We could find no reference to “wine tasting” in a Section 5 reference.

We did, however, find an earlier Reference of interest, but one where that retail
premises had a specific condition precluding the sale of wine.

That does not apply to the subject case.

We append a copy of An Bord Pleanald's (Senior) Inspector's Report in respect of
RL3037. Unlike the subject case, that premises had a specific condition precluding the
sale of alcohol.

It was a determining factor in the Board's ultimate Decision. (See Appendix |.)

3 The following bus routes are the most convenient for accessing the grocer: Bus route 16 {Dublin Airport
to Ballinteer) stops at the South Circular Road, which is a short walk from The Lennox Street Grocer. Bus
route 9 {Limekiln Avenue to Charlestown) stops at Leonard'’s Corner, which is a 5-minute walk from the
grocer. Bus route 122 (Ashington te Drimnagh) stops at the South Circular Road, which is a short walk

1.4

Description of Subject Site — short commercial row of properties

The Lennox Street Grocer is situated at No. 38 Lennox Street in the vibrant and eclectic
Portobello neighbourhood of Dublin 8, just a short distance from the city centre.
(Figure 1.1)

The Lennox Street Grocer is located approximately 1.5 kilometres (1 mile) south of
Dublin city centre. The nearest LUAS stop to the grocer is the Harcourt stop on the
Green Line, which is approximately a 10-minute walk away.

The Lennox Street Grocer is situated in between the proposed A Spine and F Spine of
the BusConnects scheme. The resultant impact is high frequency public transport
infrastructure 5 minutes to the west and east of the site, with numerous bus routes®
that stop near The Lennox Street Grocer in Portobello, Dublin 8.

Figure 1.1: Site Location Map. (Source: Myplan.ie, April 2023, annotated by TPA April
2023)

The premises is abutted by: No. 40 Lennox Street (Wayward Hair Salon) (Figure 1.2);
and No. 36 Lennox Street (Portobello Physiotherapy) {(Figure 1.3).

No. 34 Lennox Street is occupied by Brindle Coffee & Wine (Figure 1.4).

from The Lennox Street Grocer. Bus route 83 (Kimmage to St. James's Hospital) stops at Leonard's Corner,
which is a 5-minute walk from the grocer.

Section 5 Declaration Request — Lennox Street Grocer
Friday, 28 April 2023
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TOM PHILLIPS + ASSOCIATES

=1 1 L) (e
Speorts Performance Clinic

_.n,ﬁE..m ._w ._woq._no__om__o Uj%mmoﬂjmqmuv) No. wm rmz:ox mq_m,mﬁ _UcU_S_ (Source: TPA, b_,v:_
2023)

1ance Clinfe

‘i-—--'n-_.‘_p:-!’. YRS
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Figure 1.4: Brindle Coffee & Wine, No. 34 Lennox Street, Dublin. (Source: TPA, April
2023)

Unlike the Lennox Street Grocer, Brindle’s shopfront announces its sale of wine.

Section 5 Declaration Request — Lennox Street Grocer
Friday, 28 Apri! 2023
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Figure 1.6: Lennox Street Grocer Shop Interior. (Source: TPA, April 2023

Section 5 Declaration Request — Lennox Street Grocer
Friday, 28 April 2023
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Figure 1.11: Lennox Street Grocer Shop Interior. (Source: TPA, April NOHS

The gross floor area of the retail element confirms the premises as a small shop.

Figure 1.10: Lennox Street Grocer Shop Interior. Amoc:mmn TPA, April 2023.)

Section 5 Declaration Request - Lennox Street Grocer 10
Friday, 28 April 2023



T

§Z0T |UdY 82 ‘Aeplid
122010 192418 XOUUaST — 1sanbay uonele|sa g Uolloes

- voissiwusd Buiuueld Jo Jausq eyl INOYIM * 8SN (18184 OF SOIH0 WO
as5n j0 ebueyo e, BuiBa||e ‘{lz0z AN 87 pal1ep /81197 Buiuies) e 1Nno 5185 O Xipuaddy

ueinelsal o3 doys
WoJdy ash jo abueys e Buiba|je (pepuswle se) pooZ 10V 1wswidojensq pue buiuueld
BY1 JO 75| UOIDaSs Japun ZZoz 1snBny G| palep 181197 BUlUJEAA B 1IN0 S195 4 XIpuaddy

‘o1elidosdde se doysxpiom/(doys) |Ie121 01 UOISIBAS] S| 192135 XoUuUus"
8¢ 'ON JO Jool punoiBiiusuisseq JaULIo) a4} JO asn palyulad ay) ‘spiom Jsylo Uj

YBnos sem 1uauwido|aasp 10} Uoissiuliad uonualal oN

, ‘BAUL UOIIEAISSUOD
[e11USpISal e Ul Auuswie [eljusplsal Buirissald Jo s1s9491U1 8yl Ul INOSYIH

VOB USSG SARY [jeysS 318 181 PUCASq UOIQUS184 51 104 UOISSIUIIed
‘porad 18y JO Uoeldxs a1 O J01d SSIUN USPI0 Syl JO 818p Yyl WOl sieal
U1 JO poriad ejo uoielidxs eyl 240J2q JO U0 35830 [Jeys S8OIJO SE 1938415 XOUUST
§5 ON ¥ 95 'ON JO JOO)) punob pue jusweseq a4 18 sasjuisid sy} jo asn ayy,

eyl
salinbal {66/Sliy 18y ‘Bayd) Uolssiuliad Buluueld syl Jo g 'ON uoilpuod ‘Apueliodul]

DUIM
10 9|BS SY1 sapnjdoul 3 ,|Ie13, 1O Ssuoliljullep BuluuB|d 3yl 1IN0 S$19S MO|3 O+ UOI108S

‘8u0 aq 03 suodind Jou Quelneisal e 10U S1 1

'66/SlLY "1od "Bay 4o swiusl sy
YHM 2oUepIoD2e Ul S| 95N |Ie1ad syl uoluido Buluue|d UM |eUOISS2)oud 1No Ul ISASMOH

91s 199[gns ayi o3 Buneal Aoisiy Butuueid jueas|al BujuljIno ejqel 'S 3.l
uolidoys e 01 suolieisle
1IN0 AJ1ed 0] puUR ‘S18]101 pPUE SLUOISUDIXS 32140 sjuswlliede 0002/50/£0

JN0yJ 01 sUOISUXS Bunesodioou) ‘iead 01 Uoisuaixe uinial UoIssiLLIad 66/SLLY
A21015-41N0) B 10NJISU0D 01 ‘s8diyo 03 sdoysHiom pue .pc_.m.ﬁ
sdoys wod4} asn ayl abueys ay3 1o} palULRIb UoISSIWISd
uoisad o
3:.0. ny 49y By
Aewuwinsg A uones|ddy
Bujuue|d 6
ujuue|d
‘ol O}

UOISUSIXd UJN1aJ A3101S-1N0j B 10NJI1SUOD 01 PUB S0 03 sdoysyiom pue sdoys o)
asn ayy abueyo syl 1o uonesidde ue sem siyl (66/SLLY +od “Bad DDA) 6661 Ul Buleg
uonedldde Ajuo ayl — Aloisiy Buluue|d 1uelodwl Ing ‘PaliWll| B sey sasiuald 2yl

‘1eyiod
Bujuueld suluo s,jIounoD AUD ulgng Buisn Aioisiy Bujuue|d 5,21IS 841 POMIIASI B

2Us 103lgns 03 Bujiejal AioisiH Buluue|d

LINN TIV13Y GISIHOHLINY NV ~ AJOLSIH DNINNV 1d

L'e

0¢

S31VIN0SSY + SdITIHd INOL



TOM PHILLIPS + ASSOCIATES

3.0 LOCAL PLANNING CONTEXT

31  Overview
This Section examines the planning and development context of the lands and
outlines the key development management issues that concern the site, with specific
reference to the Dublin City Development Plan 2022-2028 ( Development Plan).

32

Land Use Zoning - relevant for context only - retail is a long-established use ;

The subject site is zoned ‘Objective Z2 - Residential Neighbourhoods (Conservation
Areas)’ according to the Development Plan. The purpose of this zoning objective is:

“To protect and/or improve the amenities of residential conservation areas.”

The Development Plan states that:

“The principal land-use encouraged in residential conservation areas is housing 3.3
but can include a limited range of other uses. In considering other uses, the

quiding principle is to enhance the architectural quality of the streetscape and

the area, and to protect the residential character of the area.”

MIE.’H{II-E- R IZC L San ) w

Lt

Figure 3.1: Location of Subject Site in the cantext of Development Plan Zoning Map. (Seurce: Dublin City Development Plan 2022-2028,
Volume 3, Mapset E)

“ A permissible use' is one which is generally acceptable in principle in the relevant zone but which is
subject to normal planning consideration, including policies and objectives outlined in the Plan.

Z2 - Permissible Uses*

Bed and breakfast, buildings for the health, safety and welfare of the public,
childcare facility, embassy residential, guesthouse, home-based economic activity,
medical and related consultants, open space, public service installation, residential.
Z2 — Open for Consideration Uses®

Allotments, assisted living/retirement home, beauty/ grooming services, Build to
Rent residential, café/tearoom, civic and amenity/ recycling centre, community
facility, craft centre/ craft shop, creative and artistic enterprises and uses,
cultural/recreational building and uses, cultural, delicatessen, education, embassy
office, enterprise centre, funeral home, hotel, laundromat, live-work units, office,
place of public worship, primary health care centre, residential institution,
restaurant, shop (local), sports facility and recreational student
accommodation, veterinary surgery.

uses,

[Our emphasis)]

No sensitive specific objectives apply to the site

We confirm that the there are no sensitive ‘specific objectives’ that apply to the site,
such as an Architectural Conservation Area, Protected Structures, NIAH Monuments
etc, and the site is zoned Z2 'Residential Neighbourhoods' where the strategy is “fo
protect andyor improve the amenities of residential conservation areas.”

° An ‘an open for consideration’ use /s one which may be permitted where the planning authority is
satisfied that the proposed development would be compatible with the overall policies and objectives for
the zone, would not have undesirable effects on the permitted uses, and would otherwise be consistent
with the proper planning and sustainable development of the area”

Section 5 Declaration Request - Lennox Street Grocer
Friday, 28 April 2023
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TOM PHILLIPS + ASSOCIATES

412 Events

The Planning and Development Act 2000 (as amended) defines “events” as follows:

229 —in this Part—

“avent” means—

413 Promotions

Whereas the consolidated Planning and Development Act 2000 (as amended} makes

(a) a public performance which takes place wholly or mainly in the open
air orin a structure with no roof or a partial, temporary or retractable roof,
a tent or similar temporary structure and which is comprised of music,
dancing, displays of public entertainment or any activity of a like kind,

and
(b) any other event as prescribed by the Minister under section 241"

10 No. references to “promotion”, unlike events, it is not defined as a noun.

Section 5 Declaration Request - Lennox Street Grocer

Friday, 28 April 2023
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TOM PHILLIPS + ASSOCIATES
+
6.0 DOCUMENTS SUBMITTED AS PART OF THIS APPLICATION
Request for Declaration fee
e An EFT to Dublin City Council in the amount of €80.00 representing the
declaration of exempted development fee payable in accordance with the
provisions of Schedule 10 of the Planning and Development Regulations 200]-
2023 See Appendix J for proof of EFT payment.
The fee amount is as follows:
Category of Fee Amount
Request for a declaration under section 5 of the Acts €80.00
Deciaration of Development & Exempted Development Form
* A duly completed current Dublin City Council Declaration of Development &
Exempted Developmenit Form, dated Friday, 28 April 2023.
Site Location Map
* 2 No. copies of site location map with site clearly cutlined in red.
Section 5 Referral
= A copy of this Section 5 Referral, prepared by Tom Phillips + Associates, dated
Friday, 28 April 2023,
16

Section 5 Declaration Request - Lennox Street Grocer
Friday, 28 April 2023



LT

$£70Z |Udy 8¢ ‘Aeplj
130040 189415 XOUUST —15anbay uoleIR|08(] § U109

(arfpulignp@iuswasiojuabuiuue|d) [12unod AUD ulgng Juawazlojul Buluueld DD
elE!
sa]el00ssY + sd||iyd wiol

Jo10a41q Buibeuep
sdi|jiyd wol

AlINJY1Ies SINOA
184J2)9d Y1 UG UOoI1edijiie|d Jo Uoi1BuIOjul

Jayung Aue alinbal NoA pjnoys paubisiapun ay)l 10B1U0D 01 21e1IsdY 10U Op 8sed|d

1I2UNOD ALID UllgNA W4 SIY3 JO UOITBUIWISIRP
SAINSOC £ 01 PIEMIO] YOO| oM PUB JBPIO Ui |B44d)dy SIY) puly NOA 1Byl ISNJ1 A

usuIdo|aasp
paidwaxa s| 482010 198415 XOUUS] 3yl 1B 35N 3Uj 1Byl UWgns am 'UoISnjduod u|

'¢Z07 YDIB 8 Pa1ep SUOLULUNS 1IN0 10141SI PUe asn jo abueyo [euaiew, paba|e
s1y1 BulpieBal Auoyiny Buiuue|d 2yl WoJd) 9D10N 1UaLUadiojus 3yl 03 asuodsal ul
Si S|y, 92040 199118 XOUUDT 3YL 1B 85N SY1 JO @IN1EU BU1 S3USP ‘PapuUsUIE Se D00Z
510V Juowidojansg pue Bulliueld 94l JO § UCI1D9S Jopun uoielepaq 1o} |elaay siyl

NOISNTONOD 04

SALVID0OSSY + SdiTilHd WOl



TOM PHILLIPS + ASSOCIATES q
T LAN COI IS +

APPENDIX A-THE DISTRICT COURT SUMMONS, DATED 8 MARCH 2023. APPENDIX B - ENFORCEMENT LETTER FROM DUBLIN CITY COUNCIL DATED
FEBRUARY 2023

Section 5 Declaration Request — Lennox Street Grocer
Friday, 28 April 2023
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TOM PHILLIPS + ASSOCIATES q
TOWN PLANNING CONSULTANTS +

APPENDIX E - WARNING LETTER FROM DUBLIN CITY COUNCIL DATED 15 APPENDIX F-WARNING LETTER FROM DUBLIN CITY COUNCIL DATED 28 MAY
AUGUST 2022. 2021

Section 5 Declaration Reguest — Lennox Street Grocer
Friday, 28 April 2023
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TOM PHILLIPS + ASSOCIATES

APPENDIX H-NOTE FROM CONSERVATION ARCHITECT PAUL ARNOLD (RIAI
GRADE 1) WHO OWNS THE PREMISES.

Section § Declaration Application
The Lennox Street Grocer, 38 Lennox Street, Portobello, Dublin DOSRGPO

Application to Dubtin City Council for a Section & Declaration in respect of use at This note is in support of an application for a Section 5 Declaration that the activities taking place

at The Lennox Street Grocer (LSG) are exempted development.

1. The LSG is a grocery shop, having reverted to that use following the termination of a
ternporary permission for use of the premises as an architect’s office. The LSG commenced
business in November 2020.

2 The shop sells groceries: dry goods, vegetables, soft drinks etc, and is also lcensed for
The Lennox Street Grocer, 38 Lennox Street, Portobello, Dublin 8 the sale of wine, holding a Wine Retailer's On-licence.

3. As part of the shop activity in the promotion of its offering, cccasional wine tastings are
hosted: such wine tastings include up to sixteen people tasting a number of selected wines, with
snacks to accompany the wine. No meal is served. In the last year such events were held four
times. The scale and frequency of the tastings is indicative of the ancillary nature of the activity.

4. Wine-tasting events are commonly held by wineshops and offdicences, normally without
the benefit of a Wine Retallers On-licence: we are not aware of any enforcement action having
been taken against wine retailers who have hosted such wine tasting events: The conclusion must
be that such events are of the nature of retailing wine, and as such are intrinsic to the shop nature
of the activity, and are accordingly exempted development.

The Lennox Street Grocer may be almest unique in being fully compliant with Licensing Law in
this regard, in having an On-licence rather than an Off-Licence.

Contents 5. The on-licence also allows the sale of wine for consumption en the premises on a reguiar
basis. In this regard the distinction between a café and a shop becomes less distinct. Many

Pages 2to 4 Explanatory Note grocery shops sell coffee for consumption off the premises, but often have a simple bar with

Page 6 Location Map stools to allow customers to rest before facing the elements: if this is seen as in the nature of a

Page & Revenue On-licence Web Page grocery shop, then properdy-licensed consumption of wine, as an ancillary activity to the main

Pages 7 to 0 Photos grocery business, can also be understood as being compliant and exempt from further planning
control.

g. Development Plan Context and Objectives

38 Lennox Street is located in a Residential Conservation Area, of pariicular architectural quality,
with a young population who are engaged with the area, which has, among other asscciations, an
active tidy-towns committee. The row of shops within which the Lennox Street Grocer sits

Page 1 of 9 Pege 2 of 9

Section 5 Declaration Request - Lennox Street Grocer 22
Fricay, 28 April 2023
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Location Map 38 Lennox Strest, Portobello, Dublin 8

Page 5of 9

Section 5 Declaration Request - Lennox Street Grocer

Friclay, 28 April 2023

Home - Campanies and charities

< Excise and

Wine Retailer's On Licence

1 Dusrview

Eirst application fgr a Wine Retailer's On Licence

3. Renewal of a Wine Retailer's 0r Licence

OQverview
Note;

The waiver of Excise Duty on on-trade liquor licences will not be extended to
renewals in 2022,

A Wine Retailer's On Licence holder may sell fine wing, sharry and fermented

liquor containing less than 23% vol. The licence is confined to premises deemed a
Refreshmant House.

A Refreshment House is defined as:
‘all houses, rooms, shops, or buildings kept open for public refreshment,

resort and entertainmant at any time between the kours of 10 o'clock and 7

t'clock of the following marning not being licensed for the sale of besr,
Cider, wine or spirits respecively’

Becreen Grab April 20th 2023 Revenue Irish Tax and Customs Website: On-icences
available to, inter alia, shaps, not already licensed for the sale of alcohol.

Pagn G of9
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Page 8 of 9

Page 7 of 9
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Page9of 9

APPENDIX | -ABP REG. REF.

RL3037 INSPECTORS' REPORT.

Detalls of Reference:

Planning Authority:

Planning Authority Reference:

Inspector:

Date of Sie Inspaction:

An Bord Pleanala

Inspector's Repont
RL3037

Whether the ancillary refaling of wine from the amalgamated
unit no's 18/19 Is or is nol develspment or is or is not exempled

develocpment.

Location: Unit 18719, Biock G, Smithfield Market Development, Smithfield,
Dutdin 7

Referrer: Tesco Irefand Limited

Owner: Savills (Fixed Charge receiver}

Dubiin City Council

Doeaf2

Joannz Kelly

30" October 2012

Appendlcas:

RL.29N.r13037

Hey Map and Photographs

1 An Bord Pleandla

Section 5 Declaration Request - Lennox Street Grocer
Friday, 28 April 2023
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TOM PHILLIPS + ASSOCIATES

“Is the anciftury retailing of wine from a designated area, within the amalgamated
unit no. 18/19 fwhich forms part of the permitted retail offer, under the definition
of a shop), considered developrment?”

It is contended that the Planner incorrectly addressed the issue by dealing with the
request as if the shop had not been granted perrnission and as i the request ks for a
declaration stating that a shop in itself is exempted development. It is contended that
once the shop opens and hegins trading following the grant of permission (4176/10)
that it then starts to sell wine on the basls that the anciltary retailing of wine from a
designated area within the permitted shap is not development. The referrer contends
that the sale of wine does not constitute a material change to the shop use ang would,
therefore, not constitute development. It (s also set out that the planner's report
references Article 6 (1) and @ (1) of the Planning and Development Regulations, 2001 to
provide further evidence for the decision on the request. The Referrer set out that on
this basis, i the selling of wine s consldered not to be development, as it their
argument, these articles do not apply as these articles rely on managing situations
where development oecurs. They are not considered applicable in tases where an action
is not construed to be development, which ks the Referrer's assessment of the case
being put ferward in this Instance.

Whether the intention of Condition No. 2 was to restrict a part-ff licence {p. 405, Dublin
LCity Development Plan) as had been applied for under Req. Ref. No. 4176/10.

The referrer sets out that central to this referral is the wording of condition Ne. 2
attached to File ref. No. 4176/10. 1t is set out that it is dearly necessary to apply for
planning permission for the ancillary sale of beers and spirits and it is this reason that
drove the need for permission and which subisequently led to Condition Ne. 2 being
applied to the grant of permission. it is set out that in the public notices “subsidiary
aleohol sales” was applied for and the application was dealt with on the basis of paliey
RD 10 which is Dublin City Couneli’s policy with regard to off-licences and part off-
licemses. |t is submitted that the annotated area represented a part off-licence and the
application was assessed as such by the Planning Authority. It is set out that this may
have been misunderstood in the planner's report on the basis that the annetated areas
was Indicated for "heers, wines and spirits” as this is best practice to group these items
together whan they are on display in a shop. The grouping of these items, does not in
ftself, lead to a need for a separate grant of permission for wine sales within a shop use,
it is contended that the ancillary retailing of wine from a shop unit does not constitute
development as the sale of wine from a shop Is not a material change of use fram that
destribed within the Planning and Development Regulations 2001 {as amended). The
referrer sets out that there is a question aver the legality of a rigid interpretation of the
condition.

It is requested that the Board review the arguments regarding the attachment of
Condition No. 2 as it is the Referrer’s view that the condition attached to the grant of

RL.29M.H3037 4 An Bord Pleandla
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permission [4176/10 & Pl. 29N.239124) does not apply to all alcohol and its funetion
was to omit that which was applied for in the application i.e. part off licence.

In eonclusion, it is requested that the Board find that no davelopment will occur shoutd
the permitted “shop” unit sell wine subsidiary to the principal use. This conclusion is
reached on the following basis:

»  The use "shop® is a distinct use under Articde 5 of the Planning and
Devalopment Regulations 2001 as amended and it is normal to expect a
shiop to sell wine;

- Development can only be safd to have ocecurred where there has been a
material change of use. it cannot be concleded that a material change of
wiould occur in this instance;

- Articles 6 and 9 of the Planning antd Development Regulations 2001 as
amended, refers only to exempted development. Where no development
has oceurred, these Articles cannot be sald to be relevant and it Is the
Referrer's view that no development occurs in this instance;

- The application of Candition 2 Is dearly not intended to remove the sale of
wine from this unit as the condition is not enforceable due to wine being a
standard part of the retail offer of a shop, as established above.

PLANNING AUTHORITY'S RESPOMSE TO THE REFERRAL

The Planning Authority has stated that the reasening on which its decislon on ihe Saction
§ referral is based is sef out In the Planner's repon. The Planning Authority considers that
the comprehensive planning report deals fully with the issues raised and justifies its
decision,

LEGISLATIVE CONTEXT
| conzider the following o be the statutory provisions relevant to this refarral case;
Section 2 (f} of the Planning and Development Act, 2000, states as follows>

“in this Acl, axcept where the confext otherwise requires — ‘develepment’
has the meaning assigned to it by Section 3...”

Sectlon 3 (1) of the Planning and Development Act, 2000, slates as follows:-

“in this Acl, ‘development’ means, except where the confext ctherwisa
requires, the camying out of works on, in, over or under fand or the making of
any materfal change in the use of any siruclures or other land.™

Article 5(1} of ihe Planning and Devolopment Regulations siates that a “businass
premises” means —
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TOM PHILLIPS + ASSOCIATES

Condition 2 which expressly precludes the sale of alcohol. The sale of wine from the unit
would clearly be in breach of a condition of the parent permission reprasenting a matarlal
change of use in the type of goods that are permitted to ba sold.

€.4.0 Other

it is noted thal the Referrer requests the Board to review the arguments regarding the
attachment of Condition 2 as it is contended that the grant of permission does not apphy
to all alcohal and its funcfion was to omit that which was applied for in the application i.e.
part oft-icence. It is not within the remit of this Inspecior to examine what the intention
may or may not have been regarding a particiiar condition. The Board made their
determination in thal instance and the matter in hand is to determine the question posed
Iy the Refaetrer in this instance.

650 Contlusion

The planning unit in this instance Is a 'shop’ which was granted permission under
planning ref. No. 4B43/06. Gorrdition 2 of that permission expressly preciudes the sale of
alcohol. The ancillary sale of wine, which is alcohol, would be considered to be in breach
of this condition, represenis a material change in the types of goods parmitted to be sotd
from the ratal unit. The ancillary saie of wine in this instancs represents devsiopment
and is noi considered oo be exempied development,

7.0 Recommendation

Having regard to the above, | recommend an Order as foliows:

Whereas a question has arisen as to whether the ancillary retailing of wine from the
amaljamated unil no's 1819 is or is not development or is or is not exemplod
developmant

AND WHEREAS Tescao Irsland Lid care of GVA planning and Regenaeration Lid, 2™ fioor
Sagagrave House, 19-20 Earlsfort Terrace Dubiin 2

Fequestad a daciaration on the said guastion from Dublin Clty Councl and the said
Council issued a dectaration on the 7° day of August 2012

AND WHEREAS An Bord Pleanala, in considaring this referrat had regard particularly to
{a) Sectlons 2, 3 and 4 of the Planning and Development Act, 2000 as amendad,
{b) Article S of ihe Planning and Davelopment Regulations 2001 as amended
{c} The submission made in connection with the refarral and
{d) The exisling permission granted under PL:238124 for a retall use on the sile,
AND WHEREAS An Bord Pleandla has concluded that -

(@) wine falls within tha definition of aicohol

)] Condition 2 of the planning permission authrising the retail use spacifically praciudes the
sale of ajcoho! and therefure the sale of such would materially contravene this condition

RL.29M.A13037 ] An Bord Pleanata

NOW THEREFORE An Bord Pleandla, in examise aof the powers conferred on it by
section § (3) (a) of the 2000 Act, hersby decides that the ancillary retailing of wine from
the amalgarnated unit 18 and 19 is development and is net exempted development.

Joanna Kelly
Inspectorate
20™ October 2012
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Figure 1 - The Lennox Grocer (No. 38 Lennox Street, Dublin 8, D08 R5P0) Site Location Map with subject site outlined in Red. (Source: Myplan.ie, April 2023,
cropped and annotated by TPA.)






Figure 2 — The Lennox Grocer (No. 38 Lennox Street, Dublin 8, D08 R5P0) Site Location Map with subject site outlined in Red. (Source: Myplan.ie, April 2023,
cropped and annotated by TPA.)






