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The Secretary, 23 0CT 2013
An Bord Pleanala,
64 Marlborough Street, Fee: € 220-CO Type: __CnA
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Time: 1&-2% By _Handd . Our Ref. 23067
23 October 2023

RE: SECTION 5 DECLARATION REFERRAL

TO DETERMINE WHETHER THE CHANGE OF USE AT 3A CHURCH LANE, RATHMINES, DUBLIN
FROM A STORE / LOCK UP TO A PHOTOGRAPHY BUSINESS IS DEVELOPMENT WHICH IS NOT
EXEMPTED DEVELOPMENT AND ALTERATIONS TO THE FACADE OF THE BUILDING IS
DEVELOPMENT WHICH 1S NOT EXEMPTED DEVELOPMENT.

DCC SECTION 5 DECLARATION REF. 0319/23

Dear Sir / Madam,

We, Stephen Little & Associates Charted Town Planners & Development Consultants, 26 / 27 Upper
Pembroke Street, Dublin 2 D02 X361, have been instructed by our Client, Mr. Marcus Hayes, Kingsdeen
Limited t/a lohn Hayes Cars, Nos. 6 — 8 Church Avenue, Rathmines, Dublin 6 to refer this Section 5
Declaration to An Bord Pleanala on foot of a decision reached by Dublin City Council in respect of a Section
5 Declaration under the provisions of the Planning & Development Act, 2000, as amended. A Section 5
Declaration is sought in respect of the development summarised above and detailed in the enclosed
Report.

Please find enclosed the following plans and particulars: -

. Statutory Fee of €220.00 {cheque enclosed).

. Dublin City Council Section 5 Declaration Decision Letter, dated 26 September 2023.

. 2no. copies of the Section 5 Declaration Referral Report, prepared by Stephen Little & Associates.
) 2no. copies of the Section 5 Declaration Report (submitted to Dublin City Council), prepared by

Stephen Little & Associates.

We trust that the enclosed Section 5 Declaration Referral is in order, and we would ask that all future
correspondence in relation to this planning file be directed to this office.

Yours sincerely,

Michael O'Sullivan,
Senior Planner
STEPHEN LITTLE & ASSOCIATES

Chartered Town Planners and Stephen Little & Associates Lid. Registered Office Directors:
Development Consuitants

Associate Directors:
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‘ Combhairle Cathrach An Roinn Pleanala & Forbairt Maoine, Bloc 4, Uriér 3, Oifigi na
Bhai e Atha Cliath Cathrach, An Ché Adhmaid, Baile Atha Cliath 8.

Dublin C]ty Council Planning & Property Development Department, Block 4, Fioor 3,
Dublin City Council, Civic Offices, Wood Quay, Dubiin 8.

T: (01) 222 2288
E. decisions@dublincity.ie
} 26-Sep-2023
Stephen Little & Associates |
26/27 Upper Pembroke Street -2 0CT 2023 |
Dublin 2, |
D02 X361 [
S
Application Number (1319/23
Application Type Section §
Registration Date 30-Aug-2023
Decision Date 26-Sep-2023
Decision Order No.  P4507
Location 3A Church Lane, Rathmines, Dublin 6
Proposal EXPP: Whether the change of use of the property from a storeflock up to

a photography business is development which is not exempted
development? Whether the works carried out to the facade of the
property is development which is not exempted development? Whether
the signage erected on the property is development which is not
exempted development?

Applicant Mr. Marcus Hayes, Kingsdeen Ltd t/a John Hayes Cars

If you have any qgueries regarding this Decision, please contact the email shown above

Note:

Any person issued with a declaration on development and exempted development, may, on payment of the
prescribed fee, refer a declaration for review by A Bord Pleandta within four weeks of the date of the issuing
of the declaration.

NOTIFICATION OF DECLARATION ON DEVELOPMENT AND EXEMPTED DEVELOPMENT

In pursuance of its functions under the Planning & Development Acts 2000 (as amended), Dublin City
Councit has by order dated 26-Sep-2023 decided to issue a Declaration that the above proposed
develepment is EXEMPT from the requirement to obtain planning permission under Section 32 of the
Planning & Development Acts 2000 (as amended).

Reasons & Considerations:

The development is deemed exempted development within the meaning of the Planning and Development |
Acts 2000 (as amended) and as set out under the Planning and Development Regulations 2001 (as '
amendad) Article 10, Schedule 2 Part 2 Exempted Development and Schedule 2 Part 4 Change of Use.

Ceannoifig. Oifigl na Cathrach, An Ché Adhmaid, Bhaile Atha Cliath 8, Eira
Head Office, Crvic Offices, Wood Quay, Dublin 8 Ireland

T 012222222 v www.dublincity.ie



s ‘ Dublin City Council

An Roinn Pleanala & Forbairt Maoine, Bloc 4, Urlar 3, Oifigi na
Cathrach, An Ché Adhmaid, Baile Atha Cliath 8

Planning & Property Development Department, Block 4, Floor 3,
Dublin City Council, Civic Offices, Wood Quay, Dublin 8.

T:{01) 222 2288

E. decisions@dubfincity.ie

26-Sep-2023
Signed on behalf of Dublin City Council

Ceanncifig, Oifigi na Cathrach, An Ché Adhmaid, Bhaile Atha Cliath 8, Eire
Head Office, Civic Offices, Wood Quay, Dublin 8, reland

T.01 222 2222 ' www.dublincity.ie
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34 CHURCH LANE, RATHWINES - SECTHON 5 DECLARATICN REFERRAL FOR KINGSDEEN LTD

1 INTRODUCTION

We, Stephen Little & Associates Chartered Town Planners & Development Consultants, 26 / 27 Upper
Pembroke Street, Dublin 2, are instructed by our Client, Marcus Hayes, Kingsdeen Limited t/a John
Hayes Cars, Hayes Cars, Nos. 6 — 8 Church Avenue, Rathmines, Dublin & to refer this Section 5
Declaration to An Bord Pleanala on foot of a decision reached by Dublin City Council in respect of a
Section 5 Declaration under the provisions of the Planning & Development Act, 2000, as amended.

This referral is in respense to the Section 5 Declaration issued by Dubiin City Council (DCC Reg. Ref.
0319/23) on 26 September 2023 under Section 5(1) of the Planning & Development Act, 2000, as
amended, which determined that development at 3A Church Lane, Rathmines is exempted
development for the following reason: -

“The development is deemed exempted development within the meaning of the Planning and
Development Acts 2000 {as omended) and as set out under the Planning and Development Regulations
2001 {as amended) Article 10, Schedule 2 Part 4 Change of Use).”

The subject Declaration issued by Dublin City Council is dated 26 September 2023 and can be referred
to An Bord Pleandla on or before 17:30 on 23 October 2023 (4 weeks from the Declaration date).

The statutory fee for this referral to the Board has been paid by cheque (€220.00), and is enclosed with
this referral,

We are of the considered opinion that the decision reached by Dublin County Council is inconsistent
with the relevant planning legislation and case law. Rehabilitation Institute v. Dublin Corporation,
unreported High Court, 14% January 1988 estabiished that the correct way of analysing a material
change of use was to determine whether the use had commenced after October 1964 and that such
use was a material change of use from the use that preceded it. The assessment carried out by Dublin
County Council which led to their decision is based on the existing recent use and not the established
use, which is irrational, resulting in an erroneous decision. Additional detail has been provided as part
of this Referral which further supports that the established use is not considered light industrial.

The Board is now asked to consider this case de noveo and is invited to issue a Declaration confirming

that the development at 3A Church Lane is not exempted development and therefore does require
planning permission as a result.

It is our opinion, for the reasons, arguments and considerations set out in this Report, that the
development is a material change of use and is unauthorised development which is contrary to the
provisions set out in the Planning & Development Act, 2000, as amended.

2 SECTION 5 QUERY

For the purposes of this Section 5 Declaration, the following questions are asked of the Board: -

. Whether the change of use of the property from a store / lock-up to a Photography Business is
development which is not exempted development.

. Whether the works carried out the fagade of the propertyis development which is not exempted
development.

STEPHEN LITTLE & ASS0CIATES QOCTOBER 2023



3A CHURCH LANE, RATHMINES — SECTION 5 DECLARATION REFERRAL FOR KINGSDEEN LTD

3 RELEVANT CASE LAW

We are of the considered opinion that the decision reached by Dublin County Council is inconsistent
with the relevant case law (see Section 9 of this Report for further assessmenty}.

Established Use

Rehabilitation Institute v. Dublin Corporation, unreported High Court, 14" lanuary 1988 established
that the correct way of analysing a material change of use was to determine whether the use had
commenced after October 1964 and that such use was a material change of use from the use that
preceded it. The assessment carried out by Dublin County Council which led to their decision is based
on the existing recent use and not the established use, which is irrational, resulting in an erroneous
decision. Additional detail has been provided as part of this Referral which further supports that the
established use is not considered light industrial.

Material Change of Use

Uncontroverted evidence have been provided by our Client that the post 1963 position is that the
established use (store / lock-up) was ancillary residential and therefore the Photography Business
represents a material change of use. Dublin City Council have failed to have full regard for the evidence
provided by our Client. That which amounts to a material change of use is a question of fact as set out
i the principles laid down In Roadstone Province Ltd v. An Bord Pleanala [2008] IEHC 210.

Intensification of a Use

The Photography Business and is different in character from that of a store and amounts to a material
change of use. Itis submitted that there is 2 material intensification of use of the subject property in
accordance with the principles laid down in Galway County Council v. Lackagh Rock Ltd {1985] IR 210
and Molumby v. Kearns, unreported High Court, 19" January 1999.

4 SITE CONTEXT & DESCRIPTION OF DEVELOPMENT

The property address is 3A Church Lane, Rathmines, Dublin 6 (“the property”). The property is c. 118
sg. min area. Church Lane is a cul-de-sac which serves a number of residential properties. We refer
the Board to the Site Location Map with the property outlined in red (Property referred to as No. 2 on
the Site Location Map).

The building is part 1 storey onto Church Lane and part 2 storey adjacent the exisiing car sales business
(to the west) operated by our Client, Mr. Marcus Hayes.

Access to the property is via a doorway onto Church Lane. There are 4no. windows on the sauthern
elevation.

The car parking at the end of Church Lane is associated with the residential properties adjacent the
property. There is a limited amount of on-street paid parking opposite the property.

The adjoining property to the north is a solicitors office {part 1 / 2 storeys) and the adjoining properties
to the south are 3 storey residential with car ports onto Church Lane.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023



3A CHURCH LANE, RATHMINES - SECTION 5 DECLARATION REFERRAL FOR KINGSGEEN LTD

Figure 1: Extract from Google Earth with the subject building outlined indicatively in red {Overlay by SLA).

The property is currently being used as a photography business {Thyme Studios). Internally, the
property comprises two rooms at the ground floor level serving as photography studios and a storage
room at the first-floor level. Externally, the property has a modern glazed double-door entrance with
glazed side panels.

Figure 2: Extract from Google Earth with the subject building outlined indicatively in red {Overlay by SLA).

STEPHEN LITTLE B ASSOCIATES QCTOBER 2023



3A CHURCH LANE, RATHMINES = SECTICN 5 DECLARATION REFERRAL FOR KINGSDEEN LTD

Figure 3: View south on Church Lane with the property  Figure 4: View east on Church Avenue to the rear of the
highlighted in red (Overlay by SLA). property highlighted in red (Overlay by SLA). The
property abuts our Client car sales business.

Figure 5: View south from Church Avenue with the property highlighted in red. Undesignated refuse bins used by
the operators of the property circled in red (Overlay by SLA).

STEPHEN LITTLE & ASSOCIATES OCTCBER 2023



2A CHURCH LANE, RATKMINES — SECTION 5 DECEARATION REFERRAL FOR KINGSDEEN LTD

5 RELEVANT PLANNING HISTORY
51  Subject Site

There is no planning history associated with the property on the BCC online planning porial.

This office has liaised with the DCC Planning Department regarding older planning files {pre-2003) and
it can be confirmed that there is no older planning history associated with the property either,

5.2 Adjoining Sites
5.2.1 DCCReg. Ref. 2527/21

Planning permission was sought by James Meagher on 20 Sep 2021 for development comprising the
construction of 3no. residential dwellings (c. 447.3 sqm), consisting of 3no. 3 bed townhouses (two
storey plus attic / three storey), all with associated private garden and screened terrace at first floor
level to the rear, off-street car parking with access from Church Avenue, landscaping works, site services
and associated site development works.

DCC granted planning permission on 11 October 2021 which was the subject to a Third Party Appeal.
An Bord Pleanala subsequently granted permission on 2 August 2022.

It should be noted that access to the rear of the property has heen maintained by way of a proposed
lane.

5.2.2 DCCReg. Ref. 3602/09

Planning permission was sought by Cathal O’Neill on 31 July 2009 for development comprising a 1% &
2™ fioor extension {72 sg. m) and alteration of the existing ground and part 1* floor office premises
(99sg.m). This extension comprised of a 3 bed duplex apartment (1% floor & part 2™ floor with roof
garden) over ground floor office.

DCC granted planning permission on 22 September 2009 which was the subject to a Third Party Appeal.
An Bord Pleanala subsequently granted permission on 22 April 2010.

In this planning application, the property was described as an “existing workshop” in the DCC Planners
Report, dated 23 September 2009: -

“Site Description: The site Is situated along Church Avenue, a corner site on the junction with Church Lone
along the southern side of the Avenue. The site is bounded to the west by an open yard occupied by John
Hayes Cars and to the south by an existing workshop and 3 storey dwellings to the rear.”

Our Client is of the firm opinion that the property is in use since the 1960’s a storage / iack-up (refer to
Section 8.1 for further discussion).

5.2.3 DCC Reg. Ref. 2517/08

Permission refused for a 1st and 2nd floor extension (90sq.m) to & alteration of the existing office
premises (99 sq. m).

5.2.4  DCC Reg. Ref. 6733/06

Permission refused for a 1st and 2nd floor dormer extension (50sqm) to & alterations of the existing
office premises (99sgm).

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023



34 CHURCH LANE, RATHMINES ~ 3ECTION 5 DECLARATION REFERRAL FOR KINGSDEEN L, TD

5.2.5

5.3

DCC Reg. Ref. 1684/05

Permission granted for the demolition of existing commercial structures and construction of 2no three
storey mews houses with off street parking, first floor terraces to rear and first and second floor
balconies to front.

Planning Enforcement

Foilowing engagement with DCC Enforcement, there is one recorder enforcement case associated with
the property.

E0632/18 — 3A Church Lane, Rathmines, Dublin 6

A complaint was made that a change of use of lock-up to retail had occurred with resultant issues
regarding car parking.

Case Opened: 19 July 2018
Case Closed: 13 September 2022

DCC Enforcement considered that no unauthorised works had taken place and no material change of
use had occurred.

STEPHEN LITTLE & ASSOCIATES OCTO8ER 2023



3A CHURCH LANE, RATHMINES - SECTION 5 GECLARATION REFERRAL FOR KINGSDEEN LTD

6.1.1

PLANNING CONTEXT
Dublin City Council Development Plan 2022 — 2028

The Dublin City Development Plan 2022 - 2028 (“the Development Plan”) came into effect on 14
December 2022 and is the statutory land-use plan governing the subject site at this time.

Land Use Zoning

The subject site is Zoned ‘Sustainable Residential Neighbourhoods — Zone 21, the objective of which
is: -

“To protect, provide and improve residential amenities.”

Susiaranls ewdEa wagrbourteens —

Ioen 22 Kegasonal New-poghonds. Comservapor et

Figure 3: Extract from Map H of the Dublin City Council Development, Plan 2022 — 2028, approximate development
site boundary shown in red (Overlay by SLA).

The following table sets out the ‘Permissible Uses’ and uses ‘Open for Consideration’ under ‘Zone Z1".

Permissible Uses

Assisted Living / Retirement Home, Buildings for The Health, Safety and Welfare of the Public, Childcare
Facility, Community Facility, Cultural / Recreational Building and Uses, Delicatessen, Education, Embassy
Residential, Enterprise Centre, Halting Site, Home-Based Economic Activity, Medical and Related Consultants,
Open Space, Place of Public Worship, Public Service Installation, Residential, Shop (Local), Sports Facility and
Recreational Uses, Training Centre.

Open For Consideration

Allotments, Beauty / Grooming Services, Bed and Breakfast, Betting Office, Build to Rent Residential, Café /
Tearoom, Car Park, Civic And Amenity / Recycling Centre, Garden Centre / Plant Nursery, Guesthouse, Hostel
(Tourist), Hotel, Industry (Light), Laundromat, Live / Work Units, Media-Associated Uses, Mobility Huh, Off-
Licence, Off-Licence (Part}, Office, Park And Ride Facility, Petrol Station, Pigeon Loft, Postal Hatel / Motel,
Primary Health Care Centre, Public House, Residential Institution, Restaurant, Student Accommuodation,
Veterinary Surgery

[SLA Emphasis in bold]

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023



3A CHURCH LANE, RATHMINES - SECTION 5 DECLARATION REFERRAL FOR KINGSDEEN LTD

6.1.2

6.1.3

The property is currently used as a photography business. ‘Media Associated Uses’ are Open for
Consideration on lands zoned ‘Zone Z1'.

The Development Plan defines ‘Media Associated Uses’ as: -

“Uses include: photography / audio visual / cinema / digital art / music production / recording studios /
broadcasting studios / publishing that invoives the production or creation of digital / cudio or visual forms
of muss communication.”

[SLA Emphasis in bold]

With regard uses which are ‘Open for Consideration’ the Development Plan states that: -

“An open for consideration use is one which may be permitted where the plonning authority is satisfied that
the proposed development would be compatible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would otherwise be consistent with the
proper planning and sustainable development of the areo.

[SLA Emphasis in bold]

With regard uses which are considered ‘Non-conforming’ the Development Plan states that: -

“Throughout the Dublin City Council area there are uses that do not conform to the zoning objective for
their area. All such uses, where legally established (the appointed day being 1 October 1964} or where in
existence longer than 7 years, shall not be subject to proceedings under the Planning and Development Act
2000 {as amended) in respect of the continuing use. When extensions to, or improvements of, premises
accommodating such uses are proposed, each shall be considered on their merits, and permission may be
granted where the proposed development does not adversely affect the amenities of premises in the
vicinity and does net prejudice the proper planning ond sustainable development of the aren.”

[SLA Emphasis in bold]

Protected Structures

The building is not subject to any protected structure designation under the Development Plan Record
of Protected Structures.

No. 58 Rathmines Road Upper (RPS No. 7267} is described as a “house, including cast-iron balconies and
railings” on the Record of Protected Structures. It would appear that the original property had rear
access to Church Lane but this has become severed.

City Economy and Enterprise

Policy CEE4 of the Development Plan states that it is an objective to: -

“To support the creation of an ecosystem of innovative start-ups, social enterprise, micro-business and
small business and, where possible, to promote the development of skills and entrepreneurship, sites for
high tech and potentiol start-ups, smart city programmes and collaboration between public baodies,
industries and research.”

[SLA Emphasis in boid]
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7 RELEVANT PLANNING LEGISLATION
71 Planning & Development Act 2000, as Amended

Section 2(1) of the Planning & Development Act 2000, as Amended {“the Act”} defines: -

‘Works’ as “...any act or operation of construction, excavation, demolition, extension, alteration, repair or
renewal and, in relation to o protecied structure or proposed protected structure, includes any act or
aperation involving the application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces of the interior or exterior of a structure.”

‘Alteration’ “... includes—
{0} plastering or painting or the removal of plaster or stucco, or
{b) the replacement of a door, window or roof,

that materially alters the external appearonce of o structure so as to render the appearance inconsistent
with the character of the structure or neighbouring structures;”

‘Use’, “in relgtion to fand, does not include the use of the land by the carrying out of any works thereon;”

[SLA Emphasis in bold)]

Section 3(1} of the Planning Act defines ‘development’ as: -

“(a) the carrying out of ony works in, on, over ar under lond, or the making of any material change in the
use of any land or structures situated on land, or

{2) For the purposes of subsection (1) and without prejudice to the generality of that subsection—

{a} where any structure or other lond or any tree or other object on land becomes used for the
exhibition of advertisements, or {b) where land becomes used for any of the following purposes—

{i) the placing or keeping of any vans, tents or other objects, whether or not moveable ond
whether or not collapsible, for the purpose of caravanning or camping or habitation or the
sale of goods,

(i} the storage of caravans or tents, or

(iii) the deposit of vehicles whether or not usable for the purpose for which they were
constructed or last used, old metal, mining or industrial waste, builders” waste, rubbish or
debris,

the use of the fand shall be taken as having materially changed.”

[SLA Emphasis in bold]

Section 4(1) of the Planning Act states: -

The following shali be exempted developments for the purposes of this Act—

“th) development consisting of the carrying out of works for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which do not
materiolly affect the external appearance of the structure so as fo render the appearance inconsistent
with the character of the structure or of neighbouring structures;”

{SLA Emphasis in bold]

Section 5(1) of the Planning Act states: -

“If any question arises as to what, in any particufar case, is or is not development or is or is not exempted
development within the meaning of this Act, any person may, on payment of the prescribed fee, request in
writing from the relevant planning authority o decloration on that question, and that person shalf provide
to the planning authority any information necessary to enable the authority ta make its decision on the
matter.”
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7.2 Planning & Development Regulations 2001, as Amended

Article 5{1) of the Planning & Development Regulations 2001, as amended (“the Regulations”) provides
that, subject to Article 9: -

A ‘Light [ndustrial Building’ “... means an industrial building in which the processes carried an or the plant
or machinery instafled are such as could be carried on or installed in any residential area without detriment
to the amenity of that area by reason of noise, vibration, smell, fumes, smoke, soot, ash, dust or grit,”

A Repository “.. means o structure (excluding any lond occupied therewith) where storage is the principal
use and where no business is transacted other than business incidental to such storage;”

[SLA Emphasis in bold]

Article 6(1) provides that, subject to Article 9: -

“.. development of a class specified in column 1 of Part 1 of Schedule 2 shall be exempted development for
the purpose of the Act, provided that such development complies with the conditions and limitations
specified in column 2 of the said Part 1 opposite the mention of that class in the said column 1.”

[SLA Emphasis in bold]

Article 9(1) provides, inter alia, that: -

“Development to which article 6 relates shall not be exempted development for the purposes of the Act—
{a) if the carrying out of such development would—

(i} contravene a condition attached to o permission under the Act or be inconsistent with any use
specified in @ permission under the Act...”

{viii] consist of or comprise the extension, aiteration, repair or renewal af an unauthorised structure
or a structure the use of which is an unauthorised use, ...”

[SLA Emphasis in bold]

Article 10 provides that: -

“1) Development which consists of a change of use within any one of the closses of use specified in Part 4
of Schedule 2, shall be exernpted development for the purposes of the Act, provided that the development,
if carried out would not —

(a} involve the carrying out of any works other than works which are exempted development,
{b) contravene a condition ottached to a permission under the Act,
(c) be inconsistent with any use specified or included in such a permission, or

(d) be a development where the existing use is an unautherised use, save where such change of use
consists of the resumption of a use which is not unautharised and which has not been abandoned.”

[SLA Emphasis in bold]

Part 4 of Schedule 2, subject to Article 10, lists the following exempted development classes of use: -
CLASS 1
“Use as o shop.”
CLASS 2
“Use for the pravision of —
{a} financial services,

{b) professional services (other than health or medical services),

STEPHEN LITTLE & AS50CIATES OCTOBER 2023
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{c) ...

where the services are provided principally to visiting members of the public.”
CLASS 4

“Use as a light industrial building.”

CLASS 5

“Use as a wholesale warehouse or as o repository.”

[SLA Emphasis in bold]

Part 1 of Schedule 2, subject to Article 6, considers the following as exempted development: -
CLASS 22

“Storage within the curtilage of an industrial building, in connection with the industrial process carried
on in the building, of raw materials, products, packing materials or fuel, or the deposit of waste arising
from the industrial process.”

Conditions & Limitations

“The raw materials, products, packing materials, fuel or waste stored shall not be visible from any public
road contiguous or adjacent to the curtilage of the industrial building.”

[SLA Emphasis in bold]

STEPHEN LITTLE & ASSOCIATES OCTORER 2023
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8 DUBLIN CITY COUNCIL DECISION

The decision reached by Dublin City Council on 26 September 2023 in relation to the development at
the property states that: -

“The development is deemed exempted development within the meaning of the Planning and Development
Acts 2000 fas amended) and as set out under the Planning and Development Regulations 2001 {as
amended} Article 10, Schedule 2 Part 4 Change of Use).”

8.1 Planners Report

The Planners Report generally concludes the development is deemed exempted development. The
following extracts from the Planners Report are of note. -

Material Change of Use

“It js therefore considered that the current use of the building to provide food product photography
typically for publications is o ‘light industrial’ use. The current use and prior previous uses of the building
falt within Class 4 Use as a light industrial building, Schedule 2 Part 4 Change of Use of the Planning and
Development Regulation 2001 {as amended). A change of use has therefore not accurred.”

[SLA Emphasis in bold]

Dublin City Council have failed to have full regard for the evidence provided by our Client which clearly
demonstrate that the established use of the Property is a store / lock-up. Additional detail has been
provided as part of this Referral which further supports this fact. The emphasis placed on the
information provided by the Property owner which merely identified the recent existing use
demonstrates that no consideration was not given to the established use (See Section 8 below for
further assessment).

Fagade Alterations

“.. it is considered that the appearunce of glazed door would not moterially affect the external
appearance of the structure so as to render the appearance inconsistent with the character of the
structure or of neighbouring structures. The works carried out to the facade of the property are therefore
considered exempted development under Section 4(1) of the Planning and Development Act, 2000 {as
amended).”

Signage
“There is one sign on the property. On the day of the site visit 20th September 2023 the sign wos measured
as 250mm square and comprises an area of 0.0625 sqm. The sign therefore does not exceed the

limitations in Class 5, Part 2 of Schedule 2 of the Planning and Development Regulations 2001 (as
emended) and is considered exempted development.”

9 ASSESSMENT

We submit that the decision of the Dublin City Council does not accord with relevant planning legislation
and case law. From a review of the Council’s Planner Report, it appears they have only considered the
change of use based on the recent use of the Property with no emphasis on first identifying an
established use of the Property. The Council did not apply the correct test in law and did not examine
or apply the pre-1963 position as established Rehabilitation Institute v. Dublin Corporation, unreported
High Court, 14™ January 1988. As such it is respectfully contended that the manner in which the
assessment was carried out by Dublin City Council did not align with the principles set out in
Rehabilitation Institute v. Dublin Corporation and the decision reached can therefore be considered
irrational.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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Below is our assessment of the property and how the development taken place at 34 Church Lane
should be subject to Ptanning Permissicn.

Our Client contends the property is operating without the benefit of planning permission for the current
use. Furthermore, our Client takes exception to the fact that commercial rates are not being collected
for the property which is clearly being operated for commercial use. [Itis considered that; -

. The change of use of the property from a store / lock-up to a Photography Business is
development which is not exempted development.

. Works to the fagade of the property is development which is not exempted development.

The proceeding sections of this Report elaborate further on the items outlined above.

9.1 Established Use

The historic mapping shows that the rear of No. 58 Rathmines Road Upper was assaciated with the
house and formed a singular plot. The exiract from the histeric maps date from between 1830 and
1930. Therear of No. 58 Rathmines Road Upper would have been used as stables or storage associated
with the residential use.

This is corroborated by extracts from the Valuation Records in 1935 and 1967 which record the use of
the rear of No. 58 Rathmines Road Upper as a stable / store. These documents clearly show the
property in continuous use as a store pre-1963. As such, it is respectfully submitted that the post 1963
position is that the established use was ancillary residential {store} and therefore the Photography
Business represents a material change of use. Subsequent uses for commercial storage / lock-up would
not have been authorised development. There is no planning history pertaining to the Property.

Dubtin City Council have failed to have full regard for the evidence provided by our Client which clearly
demonstrate that the established use of the Properiy is a store / lock-up. We refer the Board to
Appendix A which includes verifiable, chronological information relating to the use of the Property: -

. Historic Mapping (2n additional to the Referral).
o] Dating from 1830 to 1930.

. Extracts from the Valuation Records {included additionat recerds from 1935).
o Dating from 1935 to 1967.

. Confirmation from the Valuation Office of current rateable valuztion,
o] Dating from 2013.

. Agent Property Advertisements.
o Dating from 2018 & 2020,

Council’s Planner Report states that it was not demonstrated that the Property was in continuous use
since 1967 prior to the current use as a Photography Business. This view is refuted by our Client and
with the additional information provided as part of this Referral it is abundantly clear that the
established use pre-1963 is the key determining factor in considering whether a material change of use
has occurred. Dublin City Council have clearly relied on the information of the Property owner which
points to the recent use {motor repair/paint shop, screen printing, preparation/manufacturing of
boards) as opposed the established authorised use (i.e. store / lock up). As set cut above the principle
established in Rehabilitation Institute v. Dublin Corporation, unreported High Court, 14™ January 1938
have not been applied and the decision reached can therefore be considered irrational.

Furthermore, uncontroverted evidence have been provided by our Client that the post 1963 position is
that the established use (store / lock-up) was ancillary residential and therefore the Photography
Business represents a material change of use. Dublin City Council have failed to have full regard for
the evidence provided by our Client. That which amounts to a material change of use is & question of

fact as set out in the principles laid down In Roadstone Province Ltd v. An Bord Pleandla [2008] IEHC
210.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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Without prejudice to the above, in the event where the established used is considered commercial
storage / lock-up, Article 5(1) of the Regulations a repository is described as a structure “where storage
is the principal use and where no business is transocted other than business incidental to such storage”.

The property is currently in use as a Photography Business {Thyme Studies) which would fall under the
definition of a ‘professional service’ {i.e. a service provided principally to visiting members of the public
and is not a health or medical service) under Class 2, Part 4 of Schedule 2 of the Regulations.

Under Article 10 of the Regulations a change of use within any one of the classes of use specified in
Part 4 of Schedule 2, shall be exempted development for the purposes of the Act.

it is our professional planning opinion that a change of use from ancillary residential (store} to a
Photography Business represents a material change of use. Furthermore, in the event the established
used is considered commercial storage / lock-up (a repository — Class 5) to use for the provision of
professional services {Class 2(b)) cannot be considered exempted development. A change of use
between classes of use specified in Part 4 of Schedule 2 of the Regulations is not exempted
development and a material change of use has therefore occurred.

Photography Business

The current use also gives rise to a number of issues which have a material impact on the surrounding
area which are set out below. Arguably, a material intensification of use of the Property has occurred
in accordance with the principles laid down in Galway County Council v. Lackagh Rock Ltd. [1985] IR 210
and Molumby v. Kearns, unreported High Court, 19 January 1999.

The photography use falls under the category of ‘Media Associated Uses’ as set outin the Development
Plan. This is a use which is ‘Open for Consideration’ on ‘Zone Z1’ lands. With regard uses which are
‘Open for Consideration’ the Development Plan states that: -

“An open for consideration use is one which may be permitted where the planning authority is satisfied that
the proposed development wauld be campatible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would otherwise be consistent with the
proper planning and sustainable development of the area.

[SLA Emphasis in boid]

It is considered that there are a number of undesired effects arising from the use of the property as a
Photograghy Business that would likely be unacceptable where planning permission is sought: -

) A number of employees now use the property on a daily basis which gives to additional car and
bicycle parking requirements as well as the generation of domestic waste.

. Access for deliveries and collections arising from the use of the property as a photography studio
give rise to additional traffic which cannot be accommodated on the existing [aneway.

. Parking issues arise from member of the public visiting the property (the business website refers
to making appointments). The existing car parking on Church Lane is designated to the existing
residents. Members of the public visiting the Photography Business use the laneway to park
which gives rise to further traffic use given the frequency.

. It is not clear how waste from the property is managed in terms of safe storage or collection for
suitable disposal.

The Planning Authority appears to have assessed the recent use over time rather than identifying the
authorised or established use of the property.

STEPHEN LITTLE B ASSGCIATES OCTOBER 2023
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Figure 6: Image from July 2023 showing note on the refuse bins to be collected — clearly no hin company is
collecting waste from the property.

9.2 External Facade

The fagade of the property onto Church Lane has been altered. A modern glazed double door entrance
with glazed side panel has been installed in front of the original wooden door to the storage / lock-up.

The external doors were installed in ¢. 2018. Extracts from Google Street View show the original door
in place prior to this.

STEPHEN LITTLE B ASSOCIATES OCTOBER 2023
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Figure 8: Extract from Google Street View showing original door {green outline) c. August 2014.

STEPHEN LITTLE B ASSOCIATES OCTOBER 2023
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Figure 10: Image from July 2023 showing a modern glazed double door entrance with glazed side panels.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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In our professional planning opinion, the change to the external appearance of the building does not
falt under Section 4{1) of the Act as the current appearance is clearly inconsistent with the remainder
of the laneway. The laneway has a number of carport doors for access to the existing residential
properties and existing door is not considered in keeping with the majority of the streetscape. As such,
we considered that the works are an ‘alteration’ as defined in the Act which do not fall under exempted
development and as such require the benefit of planning permission.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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i0 CONCLUSION
For all the reasons and considerations set out in this Report, it is submitted to the Board that the
Declaration issued by Dubfin City Council that the development at 3A Church Lane is not exempted
development is inconsistent with the relevant planning legislation and case law.
The assessment carried out by Dublin County Council which led to their decision is based on the existing
use (light industrial) and not the established use (store / lock-up}, which is irrational, resulting in an
erroneous decision,
We invite the Board to concur with our opinion that the use of the property as a Photography Business
is development which is not exempted development and the changes to the facade is development
which is not exempted development.
We would be grateful of acknowledgement of this application and that all future correspondence
refating to this file is sent to the office of Stephen Little & Associates.

STEPHEN LITTLE & ASSOCIATES OCTOBRER 2023
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APPENDIX A
Historic Mapping

6" First Edition Colour {Surveyed between 1829 and 1834 and printed between 1829 and 1941)
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Note: No. 58 Rathmines Road Upper with stables / store to the rear (Outlined in red).

Historic 25" Mapping (Surveyed between 1863 and 1924)
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. ..mw\\n v
Note: No. 58 Rathmines Road Upper which stables / store to the rear {Outlined in red). Clearly within
the overall site / plot of No. 58 Rathmines Road Upper.
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6 Last Edition Black & White {Surveyed between 1830's and 1930’s)

v/

Note: No. 58 Rathmines Road Upper which stables / store to the rear (Outlined in red). Clearly within
the overall site / plot of No. 58 Rathmines Road Upper.

Sources

Map extracts:

https://heritagedata.maps.aregis.com/apps/webappviewer/index. html?id=0c9eb9575b544081b0d 29
6436d3f60f8

Map dates:
https://wwwtailte.ie/surveying/products/professional-mapping/historical-maps-and-data/
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Extracts from the Valuation Records — 1935
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Note: The property described as a stable (highlighted text). The property is shown here No. 58A
Rathmines Road Upper which is the rear of No. 58 Rathmines Road Upper (i.e. now referred to as No.

3A Church Lane).
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Extracts from the Valuation Records — 1967
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Note: The property described as a store {highlighted text). The property is noted as ‘in fee’ which

means it is owned by a Mr. George A. Dagg Ltd. as a store.
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34 CHURCH LANE, RATHMINES — SECTION 5 DECLARATION REFERRAL

Confirmation from Valuation Office of Current Rateable Valuation {2013)

Valuation Report - Property.No : 811809

137.97 ( 55.00 ’ 7.588.35

Additional ftems (£} Mane
T
’ Total (€): ] 7,588.35 |
i I
l Rateable Valuaticn (€): | 7.58C.00
!
NAV = Net Annual value (Section 48 of the Valuation act 2001)
Date Publishad : 31/12/2013 Valuation Data : 07/04/2011

Rafing Authority  DUBLIN CITY COUNCIL

Property No 811809
Local No/Map Ref Rear 58A
Valuation(€) 7580
Category INDUSTRIAL USES
Uses STORE,-
STEPHEN LITTLE & ASSOCIATES el
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Agent Property Advertisements {2018 & 2020)
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1

INTRODUCTION

We, Stephen Little & Associates Chartered Town Planners & Development Consultants, 26 / 27 Upper
Pembroke Street, Dublin 2, are instructed by our Client, Marcus Hayes, Kingsdeen Limited t/a John
Hayes Cars, Hayes Cars, Nos. 6 — 8 Church Avenue, Rathmines, Dublin 6 to refer this Section 5
Declaration to An Bord Pleandla on foot of 3 decision reached by Dublin City Council in respect of a
Section S Declaration under the provisions of the Planning & Development Act, 2000, as amended.

This referral is in response to the Section § Declaration issued by Dublin City Coundil (DCC Reg. Ref.
0319/23) on 26 September 2023 under Section 5(1) of the Planning & Development Act, 2000, as
amended, which determined that development at 3A Church Lane, Rathmines is exempted
development for the following reason: -

“The development is deemed exempted development within the meaning of the Flanning and
Development Acts 2000 (as amended) and as set out under the Planning and Development Regulations
2001 (as amended} Article 10, Schedule 2 Part 4 Change of Use).”

The subject Declaration issued by Dublin City Council is dated 26 September 2023 and can be referred
to An Bord Pleanéla on or before 17:30 on 23 October 2023 (4 weeks from the Declaration date).

The statutory fee for this referral to the Board has been paid by cheque (£220.00), and is enclesed with
this referral.

We are of the considered opinion that the decision reached by Dublin County Council is inconsistent
with the relevant planning legisiation and case law. Rehabilitation Institute v. Dublin Corporation,
unreported High Court, 14t January 1988 established that the correct way of analysing a material
change of use was to determine whether the use had commenced after October 1954 and that such
use was a material change of use from the use that preceded it. The assessment carried out by Dublin
County Council which led to their decision is based on the existing recent use and not the established
use, which is irrational, resulting in an erroneous decision. Additional detail has been provided as part
of this Referral which further supports that the established use is not considered light industrial,

The Board is now asked to consider this case de novo and is invited to issue 3 Declaration confirming
that the development at 3A Church Lane is not exempted development and therefore does require
planning permission as a result.

It is our opinion, for the reasons, arguments and considerations set out in this Report, that the
development is a material change of use and is unauthorised development which is contrary to the
provisions set out in the Planning & Development Act, 2000, as amended.,

SECTION 5 QUERY
For the purposes of this Section 5 Declaration, the following questions are asked of the Board: -

. Whether the change of use of the property from a store / lock-up to a Photography Business is
development which is not exempted development.

. Whether the works carried out the fagade of the propertyis developrnent which is not exempted
development.
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3A CHURCH LANE, RATHMINES - SECTION S DECLARATION REFERRAL FOR KINGSDEEN LTD

3 RELEVANT CASE LAW

We are of the considered opinion that the decision reached by Dublin County Council is inconsistent
with the relevant case law (see Section 9 of this Report for further assessment).

Established Use

Rehabilitation Institute v. Dublin Corporation, unreported High Court, 14™ January 1988 established
that the correct way of analysing a material change of use was to determine whether the use had
commenced after October 1964 and that such use was a material change of use from the use that
preceded it. The assessment carried out by Dublin County Council which led to their decision is based
on the existing recent use and not the established use, which is irrational, resulting in an erroneous
decision. Additional detail has been provided as part of this Referral which further supports that the
established use is not considered light industrial.

Material Change of Use

Uncontroverted evidence have been provided by our Client that the post 1863 position is that the
established use (store / lock-up) was ancillary residential and therefore the Photography Business
represents a material change of use. Dublin City Council have failed to have full regard for the evidence
provided by our Client. That which amounts to a material change of use is a question of fact as set out
in the principles laid down In Roadstone Province Ltd v. An Bord Pleanala [2008] IEHC 210.

Intensification of a Use

The Photography Business and is different in character from that of a store and amounts to a material
change of use. It is submitied that there is a material intensification of use of the subject property in
accordance with the principles laid down in Galway County Council v. Lackagh Rock Ltd [1985] IR 210
and Molumby v. Kearns, unreported High Court, 19" January 1999.

4 SITE CONTEXT & DESCRIPTION OF DEVELOPMENT

The property address is 3A Church Lane, Rathmines, Dublin 6 {“the property”). The property is c. 118
sq. m in area. Church Lane is a cul-de-sac which serves a number of residential properties. We refer
the Board to the Site Location Map with the property outlined in red {Property referred to as No. 2 on
the Site Location Map).

The building is part 1 storey onto Church Lane and part 2 storey adjacent the existing car sales business
{to the west) operated by our Client, Mr. Marcus Hayes.

Access to the property is via a doorway onto Church Lane. There are 4no. windows on the southern
elevation.

The car parking at the end of Church Lane is associated with the residential properties adjacent the
property. There is a limited amount of on-street paid parking opposite the property.

The adjoining property to the north is a solicitors office (part 1/ 2 storeys) and the adjoining properties
to the south are 3 storey residential with car ports onto Church Lane.
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3A CHURCH LANE, RATHMINES — SECTION 5 DECLARATION REFERRAL FOR KINGSDEEN LTD

Figure 1: Extract from Google Earth with the subject building sutlined indicatively in red {Overlay by SLA).

The property is currently being used as a photography business {Thyme Studios). Internally, the
property comprises two rooms at the ground floor level serving as photography studios and a storage

room at the first-floor level. Externally, the property has a modern glazed double-door entrance with
glazed side panels.

Figure 2: Extract from Googte Earth with the subject building cutlined indicatively in red {Overlay by SLA).
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Figure 3; View south on Church Lane with the property  Figure 4: View east on Church Avenue to the rear of the
highlighted in red {Overlay by SLA}. property highlighted in red (Overlay by 5LAL.  The
property abuts our Client car sales business.

Figure 5: View south from Church Avenue with the property highlighted in red. Undesignated refuse bins used by
the operators of the property circled in red {Overlay by SLA).

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023




3A CHURCH LANE, RATHMINES — SECTION 5 DECLARATION REFERRAL FOR KINGSDEEN LTD

5 RELEVANT PLANNING HISTORY
5.1 Subject Site

There is no planning history associated with the property on the DCC online planning portal.

This office has liaised with the DCC Planning Department regarding older planning files (pre-2003) and
it can be confirmed that there is no older planning history associated with the property either.

5.2 Adjoining Sites
5.2.1 DCCReg. Ref. 2527/21

Planning permission was sought by James Meagher on 20 Sep 2021 for development comprising the
construction of 3no. residential dwellings (c. 447.3 sqm), consisting of 3no. 3 bed townhouses {two
storey plus attic / three storey), all with associated private garden and screened terrace at first floor
level to the rear, off-street car parking with access from Church Avenue, landscaping works, site services
and associated site development works.

DCC granted planning permission on 11 October 2021 which was the subject to a Third Party Appeal.
An Bord Pleanala subsequently granted permission on 2 August 2022,

It should be noted that access to the rear of the property has been maintained by way of a proposed
lane.

5.2.2 DCCReg. Ref. 3602/09

Planning permission was sought by Cathal O'Neill on 31 July 2009 for development comprising a 1% &
2" floor extension (72 sgq. m} and alteration of the existing ground and part 1% floor office premises
{99sq.m). This extension comprised of a 3 bed duplex apartment {1* floor & part 2™ floor with roof
garden) over ground floar office.

DCC granted planning permission on 22 September 2009 which was the subject to a Third Party Appeat.
An Bord Pleanala subsequently granted permission on 22 April 2010.

In this planning application, the property was described as an “existing workshep” in the DCC Planners
Report, dated 23 September 2009: -

“Site Description: The site is situated along Church Avenue, a corner site on the junction with Church Lane
along the southern side of the Avenue. The site is bounded to the west by an open yard occupied by John
Hayes Cars and to the south by an existing workshop and 3 storey dwellings to the rear.”

Our Client is of the firm opinion that the property is in use since the 1960's a storage / lock-up {refer to
Section 8.1 for further discussion).

5.2.3 DCC Reg. Ref. 2517/08

Permission refused for a 1st and 2nd floor extension (90sq.m) to & alteration of the existing office
premises (99 sg. m}.

5.2.4 DCCReg. Ref. 6733/06

Permission refused for a 1st and 2nd floor dormer extension {50sgm) to & alterations of the existing
office premises {39sqm).
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5.2.5

5.3

DCC Reg. Ref. 1684/05

Permission granted for the demolition of existing commercial structures and construction of 2no three
storey mews houses with off street parking, first floor terraces to rear and first and second floor
balconies to front.

Planning Enforcement

Following engagement with DCC Enforcement, there is one recorder enforcement case associated with
the property.

E0632/18 — 3A Church Lane, Rathmines, Dublin 6

A complaint was made that a change of use of lock-up to retail had occurred with resultant issues
regarding car parking.

Case Opened: 19 July 2018
Case Closed: 13 September 2022

DCC Enforcement considered that no unauthorised works had taken place and no material change of
use had occurred,
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6 PLANNING CONTEXT
6.1 Dublin City Council Development Plan 2022 — 2028

The Dubtlin City Development Plan 2022 - 2028 (“the Develepment Plan”) came into effect on 14
December 2022 and is the statutory land-use plan governing the subject site at this time.

6.1.1  Land Use Zoning

The subject site is Zoned *Sustainable Residential Neighbourhoods — Zone 1, the objective of which
is: -

“To protect, provide and improve residential amenities.”

‘ o et
Cora
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Figure 3: Extract from Map H of the Dublin City Council Development Plan 2022 — 2028, approximate development
site boundary shown in red (Overlay by SLA}.

The foliowing table sets out the ‘Permissible Uses’ and uses ‘Open for Consideration’ under ‘Zone Z1'.

Permissible Uses

Assisted Living / Retirement Home, Buildings for The Health, Safety and Welfare of the Public, Childcare

facility, Community Facility, Culteral / Recreational Building and Uses, Delicatessen, Education, Embassy |

| Residential, Enterprise Centre, Halting Site, Home-Based Economic Activity, Medical and Related Consultants,

Open Space, Place of Public Worship, Public Service Installation, Residential, Shap {Local), Sports Facility and
Recreational Uses, Training Centra.

Open For Consideration

Allotments, Beauty / Grooming Services, Bed and Breakfast, Betting Office, Build to Rent Residential, Café /

Tearoom, Car Park, Civic And Amenity / Recycling Centre, Garden Centre / Plant Nursery, Guesthause, Hostel

{Tourist), Hotel, Industry (Light), Laundromat, Live / Work Units, Media-Assaciated Uses, Mobility Hub, Off-

| Licence, Off-Licence (Part), Office, Park And Ride Facility, Petrol Station, Pigeon Loft, Postal Hotel / Motel,

Primary Health Care Centre, Public House, Residentiat Institution, Restaurant, Student Accommodation,
Veterinary Surgery

[SLA Emphasis in bold]
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6.1.2

6.1.3

The property is currently used as a photography business. ‘Media Associated Uses’ are Open for
Consideration on lands zoned ‘Zone Z1'.

The Development Plan defines ‘Media Associated Uses’ as: -

“Uses include: photography / audio visual / cinema / digital art / music production / recording studios /
broadcasting studios / publishing that involves the production or creation of digital / audio or visual forms
of mass communication.”

[SLA Emphasis in bold]

with regard uses which are ‘Open for Consideration’ the Development Plan states that: -

“An open for consideration use is one which may be permi tted where the planning authority is satisfied that
the proposed deveiopment would be compatible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would otherwise be consistent with the
proper pionning and sustainable development of the area.

[SLA Emphasis in bold]

With regard uses which are considered ‘Non-conforming’ the Development Plan states that: -

“Throughout the Dublin City Council area there are uses thet do not conform to the zoning objective for
their areo. Al such uses, where legally established (the appointed day being 1 October 1964} or where in
existence longer than 7 years, shall not be subject to proceedings under the Planning and Development Act
2000 (as amended) in respect of the continuing use. When extensions to, or improvements of, premises
gecommodating such uses ore proposed, each shall be considered on their merits, and permission may be
granted where the proposed development does not adversely affect the amenities of premises in the
vicinity and does not prejudice the proper planning and sustainable development of the area.”

[SLA Emphasis in bold]

Protected Structures

The building is not subject to any protected structure designation under the Development Plan Record
of Protected Structures.

No. 58 Rathmines Road Upper (RPS No. 7267) is described as a "house, including cast-iron balconies and
railings” on the Record of Protected Structures. It would appear that the original property had rear
access to Church Lane but this has become severed.

City Economy and Enterprise
Policy CEE4 of the Development Plan states that it is an objective to: -

“To support the creation of an ecosystem of innovative start-ups, social enterprise, micro-business and
small business and, where possible, ta promote the development of skills and entrepreneurship, sites for
high tech and potential start-ups, smart city programmes and colloboration between public bodies,
industries and research.”

[SLA Emphasis in bold]
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7 RELEVANT PLANNING LEGISLATION
7.1 Planning & Development Act 2000, as Amended

Section 2(1) of the Planning & Development Act 2000, as Amended {(“the Act”} defines: -

‘Works’ as “,..any act or operation of construction, excavation, demol tion, extension, alteration, repoir or
renewal and, in relation to a protected structure or proposed protected structure, includes any act or
operation involving the application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces of the interior or exterior of a structure.”

‘Alteration’ “., includes—
(o) plastering or painting or the removal of plaster or stucco, or
{b) the replocement of a door, window or roof,

that materially afters the external appearance of a structure so as to render the appearance inconsistent
with the character of the structure or neighbouring structures;”

‘Use’, “in relation to land, does not include the use of the land by the carrying out of any works thereon;”

[SLA Emphasis in bold]

Section 3(1) of the Planning Act defines ‘development’ as: -

“(a) the carrying out of any works in, on, over or under land, or the making of any material change in the
use of any land or structures situated on land, or

(2] For the purposes of subsection {1) and without prejudice to the generality of that subsection—

(a} where any structure or other land or any tree or other object on land becomes used for the
exhibition of advertisements, or (b) where land becomes used for any of the following purposes—

(i) the placing or keeping of any vans, tents or other objects, whether or not moveable and
whether or not collapsible, for the purpose of caravanning or camping or habitation or the
sale of goods,

(ii} the storage of caravans or tents, or

(ifi} the deposit of vehicles whether or riot usable for the purpose for which they were
constructed or last used, old metal, mining or industrial waste, builders’ waste, rubbish or
debris,

the use of the land shall be taken as having materially changed.”

[SLA Emphasis in bold]

Section 4(1} of the Planning Act states: -

The foliowing shail be exempted developments for the purposes of this Act—

“(h) development consisting of the carrying out of works for the maintenonce, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which do not
materially affect the external appearance of the structure so os to render the appearance inconsistent
with the character of the structure or of neighbouring structures;”

[SLA Emphasis in bold]

Section 5{1) of the Planning Act states: -

“If any question arises as to what, in any particular case, is or is not development or is or is not exempted
development within the meaning o f this Act, any person may, on payment of the prescribed fee, request in
writing from the relevant planning authority a declarotion on that question, and that person shall provide
to the planning authority any information necessary fo enable the authority to make its decision on the
matter.”
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7.2 Planning & Development Regulations 2001, as Amended

Article 5(1) of the Planning & Development Regulations 2001, as amended {“the Regulations”) provides
that, subject to Article 9. -

A ‘Light Industrial Building’ “.. means an industrial building in which the processes carried on or the plant
or machinery installed are such as could be carried on or installed in any residentiol area without detriment
to the amenity of that area by reason of noise, vibration, smell, fumes, smoke, soot, ash, dust or grit,”

A Repository “.. meons a structure {excluding any lond occupied therewith) where storage is the principal
use and where no business is transacted other than business incidental to such storage,”

[SLA Emphasis in boid]

Article 6(1) provides that, subject to Article 9: -

“ . development of a ciass specified in column 1 of Part 1 of Schedule 2 shall be exempted development for
the purpose of the Act, provided that such development complies with the conditions and limitations
specified in column 2 of the said Port 1 opposite the mention of that class in the said column 1.”

[SLA Emphasis in bold]

Articie 9(1) provides, inter alia, that: -

“Development to which orticle 6 relates shall not be exempted development for the purposes of the Act—
{a) if the carrying out of such development would—

{i) contravene a condition attached to o permission under the Act or be inconsistent with any use
specified in a permission under the Act...”

{viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised structure
or o structure the use of which is an unauthorised use, ..”

[SLA Emphasis in bold]

Article 10 provides that: -

“1} Development which consists of a change of use within any one of the classes of use specified in Part 4
of Schedule 2, shall be exempted development for the purposes of the Act, provided that the development,
if carried out would not —

{a) involve the carrying out of any works other than works which are exempted development,
(b} contravene a condition attached to a permission under the Act,
{c} be inconsistent with any use specified or included in such a permission, or

{d) be a development where the existing use is an unauthorised use, save where such change of use
consists of the resumption of a use which is not unauthorised and which has not been abandoned.”

[SLA Emphasis in bold]

Part 4 of Schedule 2, subject to Article 10, lists the following exempted development classes of use: -
CLASS 1
“Use as g shop.”
CLASS 2
“se for the provision of —
{a) financiol services,

(b) professional services {other than health or medical services),
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{e) ...

where the services are provided principally to visiting members of the public.”
CLASS 4

“Use as o light industrial building.”

CLASS 5

“Use as a whalesale warehouse or as o repository.”

[SLA Emphasis in bold]

Part 1 of Schedule 2, subject to Article 6, considers the following as exempted development: -
CLASS 22

“Storage within the curtiloge of an industriol building, in connection with the industrial process carried

on in the building, of raw materials, products, packing materials or fuel, or the deposit o f waste arising
Jrom the industrigi process.”

Conditions & Limitations

“The raw materials, products, packing materials, fuel or waste stored shall not be visible Jfrom any public
road contiguous or adjacent to the curtilage of the industrial building.”

[SLA Emphasis in bold]
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8.1

DUBLIN CITY COUNCIL DECISION

The decision reached by Dublin City Council on 26 September 2023 in relation to the development at
the property states that: -

“The development is deemed exempted development within the meaning of the Planning and Development
Acts 2000 (os omended) and as set out under the Planning and Development Regulations 2001 {os
amended) Article 10, Schedule 2 Part 4 Change of Use).”

Planners Report

The Planners Report generally concludes the development is deemed exempted development. The
following extracts from the Planners Report are of note: -

Material Change of Use

“1t is therefore considered that the current use of the building to provide food product photography
typically for publications is o fight industrial’ use. The current use and prior previous uses of the building
fall within Class 4 Use as o light industrial building, Schedule 2 Part 4 Change of Use of the Planning and
Development Regulation 2001 {as armended). A change of use has therefore not occurred.”

[SLA Emphasis in bold]

Dublin City Council have failed to have full regard for the evidence provided by our Client which ciearly
demonstrate that the established use of the Property is a store / lock-up. Additional detail has been
provided as part of this Referral which further supports this fact. The emphasis placed on the
information provided by the Property owner which merely identified the recent existing use
demonstrates that no consideration was not given to the established use (See Section 8 below for
further assessment).

Fagade Alterations

“ it is considered that the oppearance of glazed door would not materially affect the external
appearance of the structure 5o as to render the appearance inconsistent with the character of the
structure or of neighbouring structures. The works carried out to the facade of the property are therefore
considered exempted development under Section 4{1) of the Planning and Development Act, 2000 (as
amended).”

Signage
“There is ane sign on the property. On the day af the site visit 20t September 2023 the sign was measured
as 250mm square and comprises an area of 0.0625 sqm. The sign therefore does not exceed the

limitations in Class 5, Part 2 of Schedule 2 of the Planning and Development Regulations 2001 fas
amended) and is considered exempted development.”

ASSESSMENT

We submit that the decision of the Dublin City Council does not accord with relevant planning legislation
and case law, From a review of the Council’s Planner Report, it appears they have only considered the
change of use based on the recent use of the Property with no emphasis on first identifying an
established use of the Property. The Council did not apply the correct test in law and did not examine
or apply the pre-1963 position as astablished Rehabilitation Institute v. Dublin Corporation, unreported
High Court, 14" January 1988. As such it is respectfully contended that the manner in which the
assessment was carried out by Dublin City Council did not align with the principles set out in
Rehabilitation Institute v. Dublin Corporation and the decision reached can therefore be considered
irrational.
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Below is our assessment of the property and how the devetopment taken place at 3A Church Lane
should be subject to Planning Permission.

OurClient contends the property is operating without the benefit of planning permission for the current
use. Furthermore, our Client takes exception to the fact that commercial rates are not being collected
for the property which is clearly being operated for commercial use. Itis considered that: -

. The change of use of the property from a store / lock-up to a Photography Business is
development which is not exempted development.

. Works to the fagade of the property is development which is not exempted development,

The proceeding sections of this Report elaborate further on the items outlined above.

9.1 Established Use

The historic mapping shows that the rear of No. 58 Rathmines Road Upper was associated with the
house and formed a singular plot. The extract from the historic maps date from between 1830 and

1930. The rear of No. 58 Rathmines Road Upper would have been used as stables or storage associated
with the residential use.

This is corroborated by extracts from the Valuation Records in 1935 and 1967 which record the use of
the rear of No. S8 Rathmines Road Upper as a stable / store. These documents clearly show the
property in continuous use as a store pre-1963. As such, it is respectfuliy submitted that the post 1963
position is that the established use was ancillary residential (store) and therefore the Photography
Business represents a material change of use. Subseguent uses for commercial storage / lock-up would
not have been authorised development. Thereis no planning history pertaining to the Property.

Dublin City Council have failed to have full regard for the evidence provided by our Client which clearly
demonstrate that the established use of the Property is a store / lock-up. We refer the Board to
Appendix A which includes verifiable, chronoiogical information relating to the use of the Property: -

. Historic Mapping (an additional to the Referral).
o] Dating from 1830 to 1530,
. Extracts from the Valuation Records {included additional records from 1935).
o Dating from 1935 to 1967.
. Confirmation from the Valuation Office of current rateable valuation.
o Dating from 2013,
. Agent Property Advertisements.
o] Dating from 2018 & 2020.

Council’s Planner Report states that it was not demonstrated that the Property was in continuous use
since 1967 prior to the current use as a Photography Business. This view is refuted by our Client and
with the additional information provided as part of this Referral it js abundantly clear that the
established use pre-1963 is the key determining factor in considering whether a material change of use
has occurred. Dublin City Council have clearly relied on the information of the Property owner which
points to the recent use (motor repair/paint shop, screen printing, preparation/manufacturing of
boards} as opposed the established authorised use {i.e. store / lock up). As set out above the principle
established in Rehailitation Institute v. Dublin Corporation, unreported High Court, 14% January 1938
have not been applied and the decision reached can therefore be considered irrational.

Furthermare, uncontroverted evidence have been provided by our Client that the post 1963 position is
that the established use {store / lock-up} was ancillary residential and therefore the Photography
Business represents a material change of use. Dublin City Council have failed to have full regard for
the evidence provided by our Client. That which amounts to a material change of use is a question of

fact as set out in the principles laid down In Roadstone Province Ltd v. An Bord Pleanala [2008] IEHC
210.
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Without prejudice to the above, in the event where the established used is considered commercial
storage / lock-up, Article 5(1) of the Regulations a repaository is described as a structure “where storage
is the principal use and where no business is transacted other than business incidental to such storage”.

The property is currently in use as a Photography Business (Thyme Studios) which would fall under the
definition of a ‘professional service’ (i.e. a service provided principally to visiting members of the public
and is not a health or medical service} under Class 2, Part 4 of Schedule 2 of the Regulations.

Under Article 10 of the Regulations a change of use within any one of the classes of use specified in
Part 4 of Schedule 2, shall be exempted development for the purposes of the Act.

it is our professional planning opinion that a change of use from ancillary residential (store) to a
Photography Business represents a material change of use. Furthermore, in the event the established
used is considered commercial storage / lock-up (a repository — Class 5} to use for the provision of
professional services (Class 2(b)} cannot be considered exempted development. A change of use
between classes of use specified in Part 4 of Schedule 2 of the Regulations is not exempted
development and a material change of use has therefore occurred.

Photography Business

The current use also gives rise to a number of issues which have a material impact on the surrounding
area which are set out below. Arguably, a material intensification of use of the Property has occurred
in accordance with the principles laid down in Galway County Council v. Lackagh Rock Ltd. f1985] IR 210
and Molumby v. Kearns, unreported High Court, 19 January 1999,

The photography use falls under the category of ‘Media Associated Uses’ as set out in the Development
Plan. This is a use which is ‘Open for Consideration’ on ‘Zone Z1’ lands. With regard uses which are
‘Open for Consideration’ the Development Plan states that: -
“An open for considergtion use is one which may be permitted where the planning authority is satisfied that
the proposed development would be computible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would atherwise be consistent with the
proper planning and sustainable development of the area.

[SLA Emphasisin bold]

It is considered that there are a number of undesired effects arising from the use of the property as a
Photography Business that would likely be unacceptable where planning permission is sought: -

. A number of employees now use the property on a daily basis which gives to additional car and
bicycle parking reguirements as well as the generation of domestic waste.

. Access for deliveries and collections arising from the use of the property as a photography studio
give rise to additional traffic which cannot be accommodated on the existing laneway.

. Parking issues arise from member of the public visiting the property {the business website refers
to making appointments). The existing car parking on Church Lane is designated to the existing
residents. Members of the public visiting the Photography Business use the laneway to park
which gives rise to further traffic use given the frequency.

. It is not clear how waste from the property is managed in terms of safe storage or collection for
suitable disposal.

The Planning Authority appears to have assessed the recent use over time rather than identifying the
authorised or estabiished use of the property.

STEPHEN LITTLE & ASSOCIATES OCTOBRER 2023
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Figure 6: Image from July 2023 showing note on the refuse bins to be callected - clearly no hin company is
collecting waste from the property.

9.2 External Facade

The facade of the property onto Church Lane has been altered. A modern glazed double door entrance
with glazed side panel has been installed in front of the original wooden door to the storage / lock-up.

The external doors were installed in ¢. 2018, Extracts from Google Street View show the original door
in place prior to this.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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Figure 8: Extract from Google Street View showing original door (green outline) c. August 2014.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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Figure 10: Image from July 2023 showing a modern glazed double door entrance with glazed side panels.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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In our professional planning opinion, the change to the external appearance of the building does not
fall under Section 4{1) of the Act as the current appearance is clearly inconsistent with the remainder
of the laneway. The laneway has a number of carport doors for access to the existing residential
properties and existing door is not considered in keeping with the majority of the streetscape. As such,
we considered that the works are an ‘alteration’ as defined in the Act which do not fall under exempted
development and as such require the benefit of planning permission.

STEPHEN LITTLE & ASSOCIATES OCTOBER 2023
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10 CONCLUSION
For ail the reasons and considerations set out in this Report, it is submitted to the Board that the
Deciaration issued by Dublin City Council that the development at 3A Church Lane is not exempted
development is inconsistent with the relevant planning legislation and case law.
The assessment carried out by Dublin County Council which led to their decision is based on the existing
use {light industrial) and not the established use {store [ lock-up), which is irrational, resulting in an
erroneous decision,
We invite the Board to concur with our opinion that the use of the property as a Photography Business
is development which is not exempted development and the changes to the fagade is development
which is not exempted development.
We would be grateful of acknowledgement of this application and that all future correspondence
relating to this file is sent to the office of Stephen Little & Associates.

STEPHEN LITTLE & ASSOCIATES QCTOBER 2023

1%



3A CHURCH LANE, RATHMINES _SECTION 5 DECLARATION REFERRAL FOR KINGSDEEN LTD

11 APPENDIX A
Historic Mapping

& First Edition Colour (Surveyed between 1829 and 1834 and printed between 1829 and 1941}
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Note: No. 58 Rathmines Road Upper with stables / store to the rear (Outlined in red).
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6" Last Edition Black & White (Surveyed between 1830’s and 1930’s)

Note: No. 58 Rathmines Road Upper which stables / store to the rear {Outlined in red). Clearly within
the overall site / plot of No. 58 Rathmines Road Upper.

Sources

Map extracts:

https://heritagedata.maps.arcgis.com/apps/webappviewer/index.html?id=0c9eb9575b544081b0d29
643608608

Map dates:
https://www.tailte.fe/surveying/p roducts/professional-ma pping/historical-ma ps-and-data/
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Extracts from the Valuation Records — 1935
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Note: The property described as a stable {highlighted text}. The property is shown here No. 58A
Rathmines Road Upper which is the rear of No. 58 Rathmines Road Upper {i.e. now referred to as No.

3A Church Lane).
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Extracts from the Valuation Records ~ 1967
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property is noted as ‘in fee’ which

Note: The property described as a store {(highlighted text). The
means it is owned by a Mr. Gearge A. Dagg Ltd. as a store,

QCTOSER 2023

STEPHEN LFTTLE & ASSOCIATES

23



FOR KINGSDEEN LTD
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Confirmation from Valuation Office of Current Rateable Valuation {2013)

55.00 ' 7.588.35

‘ ] I STORE 137.97

Additional ftems (£} Mane
Tctal (€): 7,588.35
Rataabla Valuation (€): 7.58C.00
NAV = Net Annual Value {Section 48 of the Valyation Act 2001)
Date Publishad : 31,12/2013 Valuation Date : 07/04/2011

Rating Authority  DUBLIN CITY COUNCIL

Property No 811809
Local No/Map Ref Rear 58A

Valuation(€} 7580
Category INDUSTRIAL USES
Uses STORE -

QCTOBER 2023
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Agent Property Advertisements {2018 & 2020)
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The property described as a lack-up / storage unit (highlighted text).

Note
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3A CHURCH LANE, RATHMINES —~SECTION 3 DECLARATION FOR MR. MARCLS HAYES

1 INTRODUCTION

We, Stephen Little & Associates Chartered Town Planners & Development Consultants, 26 / 27 Upper
Pembroke Street, Dublin 2, are instructed by our Client, Marcus Hayes, Kingsdeen Limited t/a John
Hayes Cars, Hayes Cars, Nos. 6 — 8 Church Avenue, Rathmines, Dublin & to apply to Dublin City Council
(DCC) for a Section 5 Declaration under the provisions of the Planning & Development Act 2000, as
amended.

Our Client is seeking a dectaration that existing use of and works carried out to the facade (including
signage) of No. 3A Church Lane, Rathmines, Dublin 6 are nat exempted development and requires the
benefit planning permission as a result.

Our Client contends the property is operating without the benefit of planning permission for the current
use {Photography Business). Furthermore, our Client takes exception to the fact that commercial rates
are not being collected for the property which is clearly being operated for commercial use. Our Client
is of the view that the on-going use of the property has a number of undesired impacts including on-
the-fly car parking and waste collections which is incongruent with the residential street which the
property is located on.

Our Client has expressed his astonishment at the outcome of enforcement proceedings (DCC Ref.
E0632/18} in December 2022. DCC Enforcement Section determined that no unauthorised works had
taken place and no material change of use had occurred regardless of the weight of evidence provided
by our Client to demonstrate that unauthorised works had in fact taken place.

Furthermore, cur Client is firmly of the view that the current use of the property is in flagrant disregard
of all relevant fire and safety regulations.

We set out below our opinion as to why the current use and works to the fagade of the property re not
exempted development and requires the benefit planning permission as a result.

2 SECTION 5 QUERY

For the purposes of this Section 5 Declaration, the following questions are asked of the Planning
Authority: -

. Whether the change of use of the property from a store / lock-up to a Photography Business is
development which is not exempted development.

. Whether the works carried out the fagade of the property is development which is not exempted
development.

. Whether the signage erected on the property is development which is not exempted
development,

STEPHEN UTTLE & ASSOCIATES AUGUST 2023
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3

SITE CONTEXT & DESCRIPTION OF DEVELOPMENT

The property address is 3A Church Lane, Rathmines, Dublin 6 {“the property”). The property is c. 118
sg. m in area. Church Lane is a cul-de-sac which serves a number of residential properties. We refer
the Planning Authority to the Site Location Map with the property outlined in red {Property referred to
as No. 2 on the Site Location Map).

The building is part 1 storey onto Church Lane and part 2 storey adjacent the existing car sales business
{to the west] operated by our Client, Mr. Marcus Hayes.

Access to the property is via a doorway onto Church Lane. There are 4no. windows on the southern
elevation.

The car parking at the end of Church Lane is associated with the residential properties adjacent the
property. There is a limited amount of on-street paid parking opposite the property.

The adjoining property to the north is a solicitors office (part 1/2 storeys) and the adjoining properties
to the south are 3 storey residential with car ports onto Church Lane.

Figure 1: Extract from Google Earth with the subject building outlined indicatively in red {Overlay by SLA}.

The property is currently being used as a2 photography business {Thyme Studios). Internally, the
property comprises of two rooms at ground fleor level serving as photography studios and a storage
room at first floor level. Externally, the property has a modern glazed double door entrance with glazed
side panels.

STEPHEN LITTLE & ASSOCIATES
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Figure 3: View south on Church Lane with the property  Figure 4: View east on Church Avenue to the rear of the
highlighted in red {Overlay by SLA). property highlighted in red {Overlay by SLA}. The
property abuts our Client car sales business.
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Figure 5: View south from Church Avenue with the property highlighted in red. Undesignated refuse bins used by
the operators of the property circled in red {Overlay by SLA).
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4 RELEVANT PLANNING HISTORY
4.1 Subject Site

There is no planning history associated with the preperty on the DCC on-line planning portal.

This office has liaised with the DCC Planning Department regarding older planning files {pre-2003) and
it can be confirmed that there is no older planning history associated with the property either.

4.2 Adjoining Site
4.2.1 DCCReg. Ref. 3602/09

Planning permission was sought by Cathal O'Neill on 31 July 2009 for development comprising a 15 &
2™ floor extension (72 sq. m) and alteration of the existing ground and part 1° floor office premises
{99sq.m). This extension comprised of a 3 bed duplex apartment (1% floor & part 2™ floor with roof
garden) over ground floor office.

DCCgranted planning permission on 22 September 2009 which was the subject to a Third Party Appeal.
An Bord Pleandla subsequently granted permission on 22 April 2010.

In this planning application, the property was described as an “existing workshop” in the DCC Planners
Report, dated 23 September 2009: -

“Site Description; The site is situated along Church Avenue, a corner site on the Jjunction with Church Lone
along the southern side of the Avenue. The site is bounded to the west by an open yord occupied by John
Hayes Cors and te the south by an existing workshop and 3 storey dwellings to the rear,”

Qur Client is of the firm opinion that the propertyis in use since the 1960's a storage / lock-up {refer to
Section 7.1 for further discussion).

4.2.2  DCCReg. Ref. 2527/21

Planning permission was sought by James Meagher on 20 Sep 2021 for development comprising the
construction of 3no. residential dweliings (c. 447.3 sqm), consisting of 3no. 3 bed townhouses {two
storey plus attic / three storey), all with associated private garden and screened terrace at first floor
level to the rear, off-sireet car parking with access from Church Avenue, landscaping works, site services
and assocfated site development works.

DCC granted planning permission on 11 October 2021 which was the subject to a Third Party Appeal.
An Bord Pleandia subsequently granted permission on 2 August 2022,

It should be noted that access to the rear of the property has been maintained by way of a proposed
lane.

4.3 Planning Enforcement

Following engagement with DCC Enforcem ent, there is one recorder enforcement case associated with
the property.

E0632/18 ~ 3A Church Lane, Rathmines, Dublin 6

A compliant was made that a change of use of lock up to retail had occurred with resultant issues
regarding car parking.

Case Opened: 19 July 2018
Case Closed: 13 September 2022

DCC Enforcement considered that no unauthorised works had taken place and no material change of
use had occurred.
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5 PLANNING CONTEXT

5.1 Dublin City Council Development Plan 2022 — 2028

The Dublin City Development Plan 2022 — 2028 (“the Development Plan”) came into effect on 14
December 2022 and is the statutory land-use plan governing the subject site at this time.

5.1.1 Land Use Zoning
The subject site is Zoned ‘Sustainable Residential Neighbourhoods — Zone Z1', the objective of which
is: -

“To protect, provide and improve residential amenities.”

28, approximate developrnent

Figure 3: Extract from MapH of the Dublin City Council Development Plan 2022~ 20
site boundary shown in red {Overlay by SLA).

The following table sets out the ‘Permissible Uses' and uses ‘Open for Consideration’ under ‘Zone 1.

Permissible Uses

Assisted Living / Retirement Home, Buildings for The Health, Safety and Welfare of the Public, Childcare
Facility, Community Facility, Cultural / Recreational Building and Uses, Delicatessen, Education, Embassy
Residential, Enterprise Centre, Halting Site, Home-Based Economic Activity, Medical and Related Consuitants,
Open Space, Place of Public Worship, public Service Installation, Residential, Shop {Local}, Sports Facility and
Recreational Uses, Training Centre.

—

Open For Consideration

Allotments, Beauty / Grooming Services, Bed and Breakfast, Betting Office, Build to Rent Residential, Café/
Tearoom, Car Park, Civic And Amenity / Recycling Centre, Garden Centre / Plant Nursery, Guesthouse, Hostel
{Tourist), Hotel, Industry (Light), Laundromat, Live / Work Units, Media-Associated Uses, Mobility Hub, Off-
Licence, Off-Licence (Part), Office, Park And Ride Facility, Petrol Station, Pigeon Loft, Postal Hotel / Motel,
Primary Health Care Centre, Pu blic House, Residential Institution, Restaurant, student Accommodation,
Veterinary Surgery

[SLA Emphasis in bold]
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The property is currently used as a photography business. ‘Media Associated Uses’ are Open for
Consideration on lands zoned ‘Zone 71,

The Development Plan defines ‘Media Associated Uses’ as: -

“Uses include: photography / audic visual / cinema / digital art / music production / recording studios /
broadcosting studios / publishing that involves the production or creation of digital / audio or visual forms
of mass communication.”

[SLA Emphasis in bold]
With regard uses which are ‘Open for Consideration’ the Development Plan states that: -

“An open for consideration use is one which may be permitted where the planning authority is satisfied that
the proposed development would be compatible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would otherwise be consistent with the
proper planning and sustainable development of the areq.

[SLA Emphasis in bold]
With regard uses which are considered ‘Non-conforming’ the Development Plan states that: -

“Throughout the Dublin City Council area there are uses that do not conform to the zoning objective for
their area. All such uses, where legally established (the appointed day being 1 October 1964) or where in
existence longer than 7 years, shall not be subject to proceedings under the Planning ond Development Act
2000 {as amended) in respect of the continuing use. When extensians to, or improvements of, premises
accommodating such uses are praposed, each shall be considered on their merits, and permission may be
granted where the proposed development does not adversely affect the amenities of premises in the
vicinity and does not prejudice the proper planning and sustainable development of the areq.”

[SLA Emphasis in bold]

5.1.2 Protected Structures

The building is not subject of any protected structure designation under the Development Plan Record
of Protected Structures.

No 56 Rathmines Road Upper (RPS No. 7267) is described as a “house, including cast-iron balconies and
railings” on the Record of Protected Structures, It would appear that the original property had rear
access onto Church Lane but this has become severed.

5.1.3  City Economy and Enterprise
Policy CEE4 of the Development Plan states that it is an objective to: -

“To support the creation of an ecosystem of innovative start-ups, social en terprise, micro-business and
smail business and, where possible, to promote the development of skills and entreprencurship, sites for
high tech and potential start-ups, smart city programmes and collaboration between public bodies,
industries and research.”

[SLA Emphasis in bold)
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6 RELEVANT PLANNING LEGISLATION
6.1 Planning & Development Act 2000, as Amended

Section 2(1) of the Planning & Development Act 2000, as Amended (“the Act”) defines: -

“Works' as “..any act or operation of construction, excavation, demolition, extension, alteration, repair or
renewal and, in relation to a protected structure or proposed protected structure, includes any act or
operation involving the application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces of the interior or exterior of a structure.”

‘Alteration’ ... includes—
{a} plastering or painting or the removal of plaster or stucco, or
{b) the replacement of a door, window or roof,

that materiglly alters the external appearance of a structure so as to render the appearance inconsistent
with the character of the structure or neighbouring structures, N

“Use’, “in relation to land, does not include the use of the land by the carrying out of any works thereon;”

[SLA Emphasis in bold]

saction 3(1) of the Planning Act defines ‘development’ as: -

“ta) the corrying out of any works in, on, over or under land, or the making of any material change in the
use of any land or structures situated on fand, or
(2} For the purposes of subsection (1} and without prejudice to the generality of that subsection—
{a} where any structure or other land or any tree or other object on land becomes used for the
exhibition of advertisements, or (b) where land becomes used for any of the following purposes—

(i) the placing or keeping of any vans, tents or other objects, whether or not moveable and
whether or nat collapsible, for the purpose of cargvanning or camping or habitation or the
sale of goods,

(i} the storage of caravans or tents, or

(iii} the deposit of vehicles whether or not usable for the purpose for which they were
constructed or last used, old metal, mining or industrial waste, builders’ waste, rubbish or
debris,

the use of the land shail be token as having materially changed.”
[SLA Emphasis in hold]

Section 4{1) of the Planning Act states: -

The following sholl be exempted developments for the purposes of this Act—

“th) development consisting of the carrying out af waorks for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which do not
materially affect the external appearance of the structure so as to render the appearance inconsistent with
the character of the structure or of neighbouring structures;”

[SLA Emphasis in bold]

Section 5{1) of the Planning Act states: -

“If gny question arises as to what, in any particular cose, is or is not development or is or is not exempted
development within the meaning of this Act, any person may, on payment of the prescribed fee, request in
writing from the relevant plonning authority o declaration on that guestion, and that person shall provide
to the planning authority any infermetion necessary to enable the autheority to make its decision on the
matter.”

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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6.2 Planning & Development Regulations 2001, as Amended

Aurticle 5(1) of the Planning & Development Regulations 2001, as amended (“the Regulations”) provides
that, subject to Article 9: -

A “Light Industrial Building’ “.. means an industriol building in which the processes carried on or the plant
or machinery installed are such as could be carried on or installed in any residential area without detriment
to the omenity of that area by reason of noise, vibration, smell, fumes, smoke, soot, ash, dust or grit;”

A Repository “.. means a structure {excluding any land occupied therewith} where storage is the principai
use and where no business is transacted other than business incidental to such storage,”

[5LA Emphasis in bold]

Article 6(1) provides that, subject to Article 9: -

“.. development of a class specified in column 1 of Part 1 of Schedule 2 shall be exempted development for
the purpose of the Act, provided that such development complies with the conditions and limitations
specified in column 2 of the soid Part 1 opposite the mention of that class in the soid column 1.”

[SLA Emphasis in bold]

Article 8(1) provides, inter alia, that: -

“Development to which article & relates shall not be exempted development for the purpeses of the Act—
{a} if the carrying out of such development would—

{i) contravene a condition attached to a permission under the Act ar be inconsistent with any use
specified in o permission under the Act..”

{viii} consist af or comprise the extension, alteration, repair or renewal of an unauthorised structure
or a structure the use of which is an unguthorised use, ...”

[SLA Emphasis in bold]

Article 10 provides that; -

“1) Development which consists o f @ change of use within any one of the classes of use specified in Part 4
of Schedule 2, shaif be exempted development for the purposes of the Act, provided that the development,
if carried out would not —

{a} involve the carrying out of any works other than works which are exempted development,
(b) contravene a condition attached to g permission under the Act,
{¢] be inconsistent with any use specified ar included in such a permission, or

{d) be @ development where the existing use is an unauthorised use, save where such change of use
consists of the resumption of a use which is riot unauthorised and which has not been gbandoned.”

[SLA Emphasis in kold]

Part 4 of Schedule 2, subject to Article 10, lists the following exempted development classes of use: -
CLASS 1
“Use as a shop.”
CLASS 2
“Use for the provision of —
{a) financial services,

{b) professional services {other than heaith or medical services),

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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{c)...

where the services are provided principally to visiting members of the public.”
CLASS 4

“Use as a light industrial building.”

CLASS 5

“{jse as o wholesale warehouse or as o repository.”

[SLA Emphasis in bold)

Part 1 of Schedule 2, subject to Article 6, considers the following as exempted development: -

CLASS 22

“Staroge within the curtilage of an industrial buitding, in connection with the industrial process carried
on in the building, of raw materials, products, packing materials or fuel, or the deposit of waste arising
from the industrial process. ”

Conditions & Limitations

“The raw materials, products, packing materials, fuel or waste stored shall not be visible from any public
road contiguous or adjacent to the curtilage of the industrial building.”

[SLA Emphasis in bold]

Part 2 of Schedule 2, subject to Article 6, considers the following in relation to advertisement as
exempted development: -

CLASS 5

“Advertisements, exhibited at the entrance to any premises, relating to any person, partnership or
company carrying on a public service or @ profession, business or trade at the premises,

Conditions & Limitations

"1 No such advertisement shall exceed 0.3 square metres in orea.

2. Not more than one such advertisement, or, in the case of premises with entrances orn different road
frontages, one such advertisement for each such frontage, shall be exhibited in respect of each such
person, partnership or company on the premises.”

[SLA Emphasis in bold]

STEPHEN UTTLE & ASSOCIATES AUGUST 2023
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7 PLANNING OPINIOIN

Our Client contends the property is operating without the benefit of planning permission for the current
use. Furthermore, our Client takes exception to the fact that commercial rates are not being collected
for the property which is clearly being operated for commercial use. It is considered that: -

. The change of use of the property from a store / lock-up to a Photography Business is
development which is nat exempted development.

. Works to the fagade of the property is development which is not exempted development,

. Signage erected on the property is development which is not exempted development.

The proceeding sections of this Report efaborate further on the items outlined above.

7.1 Existing Use

Our Client is of the firm opinion that the current and established use of 3A Church Lane s a store / lock-
up. We refer the Planning Authority to Appendix A which includes: -

. Extracts from the Valuation Records.
. Confirmatien from Valuation Office of current rateable valuation.
L Agent Property Advertisements.

These documents clearly show the property in continuous use as a store / lock-up since 1967 and would
in all likelihood have been in use as store / tock-up prior to 1967 also, It is acknowledged that there js
no planning history pertaining to the property.

Under Article 5(1} of the Regulations a repository is described as a structure “where storage is the
principal use and where no business is transacted other than business incidental to such storage”.

Under Planning Enforcement Ref. E0632/18 the DCC Enforcement Officer came to the conclusion that
the preperty was considered a ‘light industrial use’. Thisis firmly refuted, and our Client is clear that
the established use is a store / lock-up {evidence enclosed to confirm same}).

The property is currently in use as a Photography Business (Thyme Studios) which would fall under the
definition of a ‘professional service’ (i.e. a service provided principally to visiting members of the public
and is not a health or medical service} under Class 2, Part 4 of Schedule 2 of the Regulations.

Under Article 10 of the Regulations a change of use within any one of the classes of use specified in
Part 4 of Schedule 2, shall be exempted development for the purposes of the Act.

tt is our professional planning opinion that a change of use from a repository (Class 5} to use for the
provision of professional services {Class 2(b}} cannot be considered exempted development, A change
of use between classes of use specified in Part 4 of Schedule 2 of the Regulations is not exempted
development and a material change of use has therefore occurred.

Furthermore, the current use gives rise to a number of issues which have a material impact on the
surrounding area which are set out below.

Photography Business

The photegraphy use falls under the category of ‘Media Associated Uses’ as set out in the Development
Plan, This is a use which is ‘Open for Consideration’ on ‘Zone 21’ lands, With regard uses which are
‘Open for Consideration’ the Development Plan states that: -

“An open for consideration use is ane which may be permitted where the planning outhority is satisfied that
the proposed development would be compatible with the overall policies and objectives for the zone,
would not have undesirgble effects on the permitted uses, and would otherwise be consistent with the
proper planning ond sustainable development of the area.

[StA Emphasis in bold)

STEPHEN {ITTLE & ASSOCIATES AUGUST 2023
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7.2

It is considered that there are a number of undesired effects arising from the use of the property as a
Photography Business that would likely be unacceptable where planning permission is sought: -

A number of employees now use the property on a daily basis which gives to additional car and
bicycle parking requirements as well as the generation of domestic waste.

Access for deliveries and collections arising from the use of the property as a photography studio
give rise to additional traffic which cannot be accommodated on the existing laneway.

Parking issues arise from member of the public visiting the property {the business website refers
to making appointments). The existing car parking on Church Lane is designated to the existing
residents. Members of the public visiting the Photography Business use the laneway 1o park
which gives rise to further traffic use given the frequency.

It is not clear how waste from the property is managed in terms of safe storage or collection for
suitable disposal.

e
o~
aiea et T w—

ALSYRL
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Figure 6: Image from July 2023 showing note on the refuse bins to be collected —dlearly no bin company is
collecting waste from the property.

External Facade

The facade of the property onto Church Lane has been altered. A modern glazed double door entrance
with glazed side panel has been installed in front of the original woaden door to the storage / lock-up.

The external doors were installed in c. 2018. Extracts from Google Street View show the original door
in place prior to this.

STEPHEN UTTLE & ASSOCIATES
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Figure 7: Extract from Google Street View showing original door (green outline) ¢. June 2009,

Figure 8: Extract from Google Street View showing original door {green outline) c. August 2014.

STEFHEN UITTLE & ASSOCIATES
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2023 showing a2 modern giazed double door entrance with glazed side panels.

Figure 10: Image from July

AUGUST 2023
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In our professional planning opinion, the change to the external appearance of the building does not
fall under Section 4(1} of the Act as the current appearance is clearly inconsistent with the remainder
of the laneway. The laneway has a number of carport doors for access to the existing residential
properties and existing door is not considered in keeping with the majority of the streetscape. As such,
we considered that the works are an ‘alteration’ as defined in the Act which do not fall under exempted
development and as such require the benefit of planning permission.

7.3 Signage
There s signage on the facade of the property associated with the Photography Business use.
Figure 11: Image from July 2023 showing signage assaciated with the business on the facade of the property.

Class 5 of Part 4 of Schedule 2 of the Regulations sets out that advertisement at the entrance of a
premises related to that building is exempted subject to certain limitations.
Our Client contents that the signage does not fall within the exemptions (i.e. the sign area is larger than
0.3 sq. m) set out in Class 5 of Part 4 of Schedule 2 of the Regulations.

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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8

CONCLUSION

Eor all the reasons and considerations set outin this Report, we invite the Planning Authority to concur
with our opinion that the use of the No. 3A Church Lane as a Photography Business is development
which is not exempted development and the changes to the facade and signage erected is development
which is not exempted development.

We refer the Planning Authority to the following plans and particulars that accompany this Section 5
application: -

. Statutory Fee €80.00.
. Completed Section 5 Application Form.

. 2no. copies the Section 5 Application Report prepared by Stephen Little & Associates
Chartered Town Planners & Development Consultants.

. 2no. copies of a Site Location Map.

We would be grateful of acknowledgement of this application and that alf future correspondence
relating to this file is sent to the office of Stephen Little & Associates.

AUGUST 2023
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APPENDIX A

9

Extracts from the Valuation Records — 1967
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Confirmation from Valuation Office of Current Rateable Valuation

e

Valuation Report - Property No : 811303

Additional Items (£) Mane
Tetal (€): 7.588.35
Rateable valuaticn (€): 7.580.00
NAV = Net annual value (Section 48 of the valuation Act 2001}
Date Publishad - 317/12/2013 valuation Date : 07/04/2011

Rafing Authority ~ DUBLIN CITY COUNCIL

Property No 811808

Local No/Map Ref Rear 58A
Valuation(€} 7580

Category INDUSTRIAL USES
Uses STORE.-

AUGUST 2023
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Agent Praperty Advertisements
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1 INTRODUCTION

We, Stephen Littfe & Associates Chartered Town Planners & Development Consultants, 26 / 27 Upper
Pembroke Street, Dublin 2, are instructed by our Client, Marcus Hayes, Kingsdeen Limited t/a lohn
Hayes Cars, Hayes Cars, Nos. 6 — 8 Church Avenue, Rathmines, Dublin 6 to apply to Dublin City Council
{DCC) for a Section 5 Declaration under the provisions of the Planning & Development Act 2000, as
amended,

Our Client is seeking a declaration that existing use of and works carried out to the facade {including
signage) of No. 3A Church Lane, Rathmines, Dublin 6 are not exempted development and requires the
benefit planning permission as a result.

Our Client contends the property is operating without the benefit of planning permission for the current
use {Photography Business). Furthermore, our Client takes exception to the fact that commercial rates
are not being collected for the property which is clearly being operated for commercial use. QOur Client
is of the view that the on-going use of the property has a number of undesired impacts including on-
the-fly car parking and waste collections which is incongruent with the residential street which the
property is located on.

Our Client has expressed his astonishment at the outcome of enforcement proceedings (DCC Ref.
E0632/18) in December 2022. DCC Eaforcement Section determined that no unauthorised works had
taken place and no material change of use had occurred regardless of the weight of evidence provided
by our Client to demonstrate that unauthorised works had in fact taken piace.

Furthermore, our Client is firmly of the view that the current use of the property is in flagrant disregard
of all relevant fire and safety regulations.

We set out below our opinion as to why the current use and works to the fagade of the property re not
exempted development and requires the benefit planning permission as a result.

2 SECTION 5 QUERY

For the purposes of this Section 5 Declaration, the following questions are asked of the Planning
Authority: -

. Whether the change of use of the property from a store / lock-up to a Photography Business is
development which is not exempted development.

. Whether the works carried out the fagade of the property is development which is not exempted
development.

. Whether the signage erected on the property is development which is not exempted
development.

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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3

SITE CONTEXT & DESCRIPTION OF DEVELOPMENT

The property address is 3A Chureh Lane, Rathmines, Dublin 6 {“the property”). The property isc. 118
sq. m in area. Church Laneisa cul-de-sac which serves a number of residential properties. We refer
the Planning Authority to the Site Location Map with the property outlined in red {Property referred to
as No. 2 on the Site Location Map).

The building is part 1 storey onto Church Lane and part 2 storey adjacent the existing car sales business
{to the west) operated by our Client, Mr. Marcus Hayes.

Access to the property is via a doorway onto Church Lane. There are 4no. windows on the southern
elevation.

The car parking at the end of Church Lane is associated with the residential properties adjacent the
property. There is a limited amount of on-street paid parking opposite the property.

The adjoining property to the north is a solicitors office {part 1 / 2 storeys) and the adjoining properties
to the south are 3 storey residential with car ports onto Church Lane.

Figure 1: Extract from Google Earth with the subject bullding outlined indicatively in red {Overlay by SLA).

The property is currently being used as a photography business {Thyme Studios). Internally, the
property comprises of two rooms at ground floor level serving as photography studios and a storage
room at first floor bevel. Externally, the property hasa modern glazed double door entrance with glazed

side panels.

AUGUST 2023
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Figure 2: Extract from Google Earth with the subject building outlined indicatively in red {Overlay by SLA}.

Ay e e

Figure 3: View south on Church Lane with the property

Figure 4: View east on Church Avenue 1o the rear of the
highlighted in red {Overlay by SLA),

property highlighted in red {Overlay by SLA). The
property abuts our Client car sales business,

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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Figure 5: View south from Church Avenue with the property highlighted in red. Undesignated refuse bins used by
the operators of the property circled in red (Overlay by SLA).
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4 RELEVANT PLANNING HISTORY
4.1 Subject Site

There is no planning history associated with the property on the DCC on-line planning portal.

This office has liaised with the DCC Planning Department regarding older planning files {pre-2003) and
it can be confirmed that there is no older planning history associated with the property either.

4.2 Adjoining Site
42.1 DCCReg. Ref. 3602/09

Planning permission was sought by Cathal O'Neill on 31 July 2008 for development comprising a 1 &
2™ floar extension (72 sq. m) and alteration of the existing ground and part 1% floor office premises
(99sq.m). This extension comprised of a 3 bed duplex apartment [1* floor & part 2™ floor with roof
garden) over ground floor office.

DCC granted planning permission on 22 September 2009 which was the subject to a Third Party Appeal.
An Bord Pleanala subsequently granted permission on 22 April 2010.

In this planning application, the property was described as an “existing workshop” in the DCC Planners
Report, dated 23 September 2009: -

“Site Description: The site is situated along Church Avenue, @ corner site on the junction with Church Lane
along the southern side of the Avenue. The site is bounded to the west by an open yard occupied by John
Hayes Cars and to the south by an existing workshop and 3 storey dwellings to the rear.”

Our Client is of the firm opinion that the property is in use since the 1960's a storage / lock-up (refer to
Section 7.1 for further discussion).

4.2.2 DCCReg. Ref. 2527/21

Planning permission was sought by James Meagher on 20 Sep 2021 for development comprising the
construction of 3no. residential dwellings {c. 447.3 sgm), consisting of 3no. 3 bed townhouses (two
storey plus attic / three storey), all with associated private garden and screened terrace at first floor
level to the rear, off-street car parking with access from Church Avenue, landscaping works, site services
and associated site development works.

DCC granted planning permission on 11 October 2021 which was the subject to a Third Party Appeal.
An Bord Pleandla subsequently granted permission on 2 August 2022.

it should be noted that access to the rear of the property has been maintained by way of a proposed
lane.

4.3 Planning Enforcement

Following engagement with DCC Enforcement, there is one recorder enforcement case associated with
the property.

E0632/18 - 3A Church Lane, Rathmines, Dublin 6

A compliant was made that a change of use of lock up to retail had occurred with resultant issues
regarding car parking,

Case Opened: 19 July 2018
Case Closed: 13 September 2022

DCC Enforcement considered that no unauthorised works had taken place and no material change of
use had occurred.
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5 PLANNING CONTEXT

5.1 Dublin City Council Development Plan 2022 - 2028

The Dublin City Development Plan 2022 — 2028 {“the Development Plan”) came into effect on 14
December 2022 and is the statutory land-use plan governing the subject site at this time.

5.1.1 Land Use Zoning
The subject site is Zoned ‘Sustainable Residential Neighbourhoods — Zone Z1’, the objective of which
is: -

“To protect, provide and improve residential amenities.”

Figure 3: Extract from Map H of the Dublin City Council Development Plan 2022 ~ 2028, approximate development
site boundary shown in red (Overlay by SLA}.

The following table sets out the ‘Permissible Uses’ and uses ‘Open for Consideration’ under ‘Zone 1.

Permissible Uses

Assisted Living / Retirement Home, Buildings for The Health, Safety and Welfare of the Public, Childcare
Facility, Community Facility, Cultural / Recreational Building and Uses, Delicatessen, Education, Embassy
Residential, Enterprise Centre, Halting Site, Home-Based Economic Activity, Medical and Related Consultants,
Open Space, Place of Public Worship, Public Service Installation, Residential, Shop {Local}, Sports Facility and
Recreational Uses, Training Centre.

Open For Consideration

Allotments, Beauty / Grooming Services, Bed and Breakfast, Betting Office, Build to Rent Residential, Café /
Tearoom, Car Park, Civic And Amenity / Recycling Centre, Garden Centre / Plant Nursery, Guesthouse, Hostel
{Tourist), Hotel, Industry {Light), Laundromat, Live / Work Units, Media-Associated Uses, Mobility Hub, Off-
Licence, Off-Licence (Part), Office, Park And Ride Facility, Petrol Statien, Pigeon Loft, Postal Hotel / Motel,
Primary Health Care Centre, Public House, Residential Institution, Restaurant, Student Accommodation,
Veterinary Surgery J

[SLA Emphasis in boid]
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The property is currently used as a photography business. ‘Media Associated Uses’ are Open for
Consideration on lands zoned ‘Zone 71°,

The Development Plan defines ‘Media Associated Uses' as; -

“Uses include: photography / audio visual / cinema / digital art / music production / recording studios /
broadcasting studios / publishing that involves the production or creation of digital / audio or visual forms
of mass communication,”

[SLA Emphasis in boid]
With regard uses which are ‘Open for Consideration’ the Development Plan states that: -

“An open for consideration use is one which may be permitted where the planning authority is satisfied that
the proposed development would be compatible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would otherwise be consistent with the
proper planning and sustainable development of the area.

[SLA Emphasis in beld]
With regard uses which are considered ‘Non-conforming’ the Development Plan states that: -

“Throughout the Dublin City Council area there are uses that do not conform to the zoning objective for
their area. All such uses, where legally established {the appointed day being 1 October 1964) or where in
existence longer than 7 years, shail not be subject to proceedings under the Planning and Development Act
2000 {as amended) in respect of the continuing use, When extensions to, or improvements of, premises
accommodating such uses are proposed, each shall be considered on their merits, and permission may be
granted where the proposed development does not adversely affect the amenities of premises in the
vicinity and does not prejudice the proper planning and sustainable development of the area.”

[SLA Emphasis in boid]

5.1.2  Protected Structures

The building is not subjact of any protected structure designation under the Development Plan Record
of Protected Structures.

No 56 Rathmines Road Upper (RPS No. 7267) is described as a “house, including cast-iron balconies and
railings” on the Record of Protected Structures. It would appear that the original property had rear
access onto Church Lane but this has become severed.

5.1.3  City Economy and Enterprise
Policy CEE4 of the Development Plan states that it is an objective to: -

“To support the creation of an ecosystem of innovative start-ups, social enterprise, micro-business and
small business and, where possible, to promote the development of skills and entrepreneurship, sites for
high tech and potential stort-ups, smart city programmes ond collaboration between public bodies,
industries and research.”

[SLA Emphasis in bold]
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6 RELEVANT PLANNING LEGISLATION
6.1 Planning & Development Act 2000, as Amended
Section 2(1) of the Planning & Development Act 2000, as Amended (“the Act”) defines: -

‘Works’ as “...any act or operation of construction, excavation, demolition, extension, alteration, repair or
renewal and, in refation to a protected structure or proposed protected structure, includes any act or
operation involving the application or removal of plaster, paint, wallpaper, tiles or other material to or
from the surfaces of the interior or exterior of a structure.”

, it

‘Alteration’ “... includes—
{a) plastering or painting or the removal of plaster or stucco, or
{b) the replacement of a door, window or roof,

that materially alters the external appearonce of a structure so as to render the appearance inconsistent
with the character of the structure or neighbouring structures;”

‘Use’, “in relation to land, does not include the use of the land by the carrying out of any works thereon;”

[SLA Emphasis in bold}

Section 3(1) of the Planning Act defines ‘development’ as: -

“{a) the carrying out of any works in, on, over or under land, or the making of any materiol change in the
use of any land or structures situated on fond, or
(2) For the purposes of subsection (1) and without prejudice to the generality of that subsection—

{a) where any structure or other land or any tree or ather object on land becomes used for the
exhibition of advertisements, or [b) where land becomes used for any of the following purposes—

{i) the placing or keeping of any vans, tents or other objects, whether or not moveable and
whether or not collapsible, for the purpose of caravanning or camping or habitation or the
sale of goods,

fii) the storage of caravans or tents, or

{iii}) the deposit of vehicles whether or nat usable for the purpose for which they were
constructed or last used, old metol, mining or industrial waste, builders’ waste, rubbish or
debris,

the use of the land shall be taken as having materially changed.”

[SLA Emphasis in bold]

Section 4(1) of the Planning Act states; -

The following shall be exempted developments for the purposes af this Act—

“th) development cansisting of the carrying out of works for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which do not
materially affect the external oppearance of the structure se as ta render the appearance inconsistent with
the character of the structure or of neighbouring structures;”

[SLA Emphasis in bold]

Section 5(1) of the Planning Act states: -

“If any question arises as to what, in any particulor case, is or is not development or is or is not exernpted
development within the meaning of this Act, any person may, on payment of the prescribed fee, reguest in
writing from the refevant planning authority a declaration on that question, and that person shall provide
to the planning authority any information necessary to enable the outhority to make its decision on the
matter.”
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6.2 Planning & Development Regulations 2001, as Amended

Article 5{1) of the Planning & Development Regulations 2001, as amended (“the Reguiations”) provides
that, subject to Article 9: -

A ‘Light Industrial Building’ “.. means an industriol building in which the processes carried on or the plant
or machinery instailed are such as could be carried on or installed in any residential area without detriment
to the amenity of that area by reason of noise, vibration, smell, fumes, smoke, soot, ash, dust or grit,”

A Repository “.. means a structure {excluding ony land occupied therewith) where storage is the principal
use and where no business is transacted other than business incidental to such storage;”

[SLA Emphasis in bold]

Article 6{1) provides that, subject to Article 9: -

“ . development of a class specified in calumn 1 of Part 1 of Schedule 2 shall be exempted development for
the purpose of the Act, provided that such development complies with the conditions and limitations
specified in column 2 of the soid Part 1 opposite the mention of that class in the said column 1.7

[SLA Emphasis in bold]

Article 9{1) provides, inter alia, that: -

“Development to which article 6 relates shall not be exempted development for the purposes of the Act—
{a) if the carrving out of such development would —

{i) contravene a condition ottached to a permission under the Act or be inconsistent with any use
specified in a permission under the Act...”

{viii) cansist of or comprise the extension, afteration, repair or renewal of an unauthorised structure
or a structure the use of which is an unauthorised use, ...”

[SLA Emphasis in bold]

Article 10 provides that: -

“1) Development which consists of a change of use within any one of the classes of use specified in Part 4
of Schedule 2, shall be exempted development for the purposes of the Act, provided that the development,
if carried out would not —

{o] involve the carrying out of any works other than works which are exempted development,
{b) contravene a condition attached to a permission under the Act,
{c) be inconsistent with any use specified or included in such o permission, or

{d) be a develupment where the existing use is an unauthorised use, save where such change of use
consists of the resumption of a use which is not unauthorised and which has not been abandoned.”

[SLA Emphasis in bold]

Part 4 of Schedule 2, subject to Article 10, lists the following exempted development classes of use: -
CLASS 1
“Use as a shop.”
CLASS 2
“Use for the provision of —
{a) financial services,

{b) professional services {other than health or medical services),
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{c)...

where the services are provided principally to visiting members of the public.”
CLASS 4

“Use as o light industrial building.”

CLASS &

“Use as a wholesale warehouse or as a repository.”
[SLA Emphasis in bold)]

Part 1 of Schedule 2, subject to Article 6, considers the following as exempted development: -

CLASS 22

“Storage within the curtilage of an industrial building, in connection with the industrial process carried
on in the building, of raw materials, products, packing materials or fuel, or the deposit of waste arising
from the industrial process.”

Conditions & Limitations

“The raw materials, products, packing materiats, fuel or waste stored shail not be visible from any public
roud contiguous or adjacent to the curtiloge of the industriof building.”

[SLA Emphasis in bold]

Part 2 of Schedule 2, subject to Article 6, considers the following in relation to advertisement as
exempted development: -

CLASS 5

“pdvertisements, exhibited at the entrance to any premises, relating to any person, partnership or
company carrying en a public service or o profession, business or trade at the premises.

Conditions & Limitations

1 No such advertisement shall exceed 0.3 square metres in areg.

2. Not more than one such odvertisement, or, in the case of premises with entrances on different road
frontages, one such advertisement far each such frontage, shall be exhibited in respect of each such
person, partnership or company on the premises.”

[SLA Emphasis in bold]

STEPHEN LITTLE B ASSOCIATES AUGUST 2023
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7

7.1

PLANNING OPINIOIN

Our Client contends the property is operating without the benefit of planning permission for the current
use. Furthermore, our Client takes exception to the fact that commercial rates are not being collected
for the property which is clearly being operated for commercial use. Itis considered that: -

. The change of use of the property from a store / fack-up to a Photography Business is
development which is not exempted development.

. Works to the facade of the property is development which is not exermnpted devefopment.

. Signage erected on the property is development which is not exempted development.

The proceeding sections of this Report elaborate further on the items outlined above.

Existing Use

Our Client is of the firm opinion that the current and established use of 3A Church Lane is a store / lock-
up. We refer the Planning Authority to Appendix A which includes: -

. Extracts from the Valuation Records.
. Confirmation from Valuation Office of current rateable valuation.
o Agent Property Advertisements.

These documents clearly show the property in continuous use as a store / lock-up since 1967 and would
i all likelihood have been in use as store / lock-up prior to 1967 also. It is acknowledged that there is
no planning history pertaining to the property.

Under Article 5(1) of the Regulations a repository is described as a structure “where storage is the
principal use and where no business is transacted other than business incidental to such storage”.

Under Planning Enforcement Ref. E0632/18 the DCC Enforcement Officer came to the conclusion that
the property was considered a ‘light industrial use’. This is firmly refuted, and our Client is clear that
the established use is a store / lock-up {evidence enclosed to confirm same}.

The property is currently in use as a Photography Business {Thyme Studios) which would fali under the
definition of a ‘professional service’ (i.e. a service provided principalty to visiting members of the public
and is not a health or medical service) under Class 2, Part 4 of Schedule 2 of the Regulations.

Under Article 10 of the Regulations a change of use within any one of the classes of use specified in
Part 4 of Schedule 2, shall be exempted development for the purposes of the Act.

It is our professional planning opinion that a change of use from a repasitory (Class 5) to use for the
provision of professional services (Class 2(b)) cannot be considered exempted development. A change
of use between classes of use specified in Part 4 of Schedule 2 of the Regulations is not exempted
development and a material change of use has therefore occurred.

Furthermore, the current use gives rise to a number of issues which have a material impact on the
surrounding area which are set out below.

Photography Business

The photography use falls under the category of ‘Media Associated Uses’ as set outin the Development
Plan. This is a use which is "‘Open for Consideration’ on ‘Zone 71’ lands, With regard uses which are
‘Open for Consideration’ the Develapment Plan states that: -

“An open for consideration use is one which may be permitted where the planning authority is satisfied that
the proposed development would be compatible with the overall policies and objectives for the zone,
would not have undesirable effects on the permitted uses, and would otherwise be consistent with the
proper planning and sustainable development of the area.

[SLA Emphasis in bold)]
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It is considered that there are a number of undesired effects arising from the use of the property as a
Photography Business that would likely be unacceptable where planning permission is sought: -

. A number of employees now use the property on a daily basis which gives to additional car and
bicycle parking requirements as well as the generation of domestic waste.

. Access for deliveries and collections arising from the use of the property as a photography studio
give rise to additional traffic which cannot be accommaodated on the existing laneway.

. Parking issues arise from member of the public visiting the property {the business website refers
to making appointments). The existing car parking on Church Lane is designated to the existing
residents. Members of the public visiting the Photography Business use the laneway to park
which gives rise to further traffic use given the frequency.

. It is not clear how waste from the property is managed in terms of safe storage or collection for
suitable disposal.

Figure 6: Image from July 2023 showing note on the refuse bins to be collected — clearly no bin company is
collecting waste from the property.

7.2 External Facade

The fagade of the property onto Church Lane has been altered. A modern glazed double door entrance
with glazed side panel has been installed in front of the original wooden door to the storage / lock-up.

The external doors were installed in c. 2018, Extracts from Google Street View show the original door
in place prior to this.

STEPHEN LITTLE & ASSCCIATES AUGUST 2023
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'

Figure 7: Extract from Google Street View showing original door (green outtine) c. June 2009.

Figure 8: Extract from Google Street View showing original door {green outline} ¢, August 2014,

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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Figure 10: Image from July 2023 showing a modern glazed double door entrance with glazed side panels.

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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7.3

In our professional planning opinion, the change to the external appearance of the building does not
fall under Section 4{1) of the Act as the current appearance is clearly inconsistent with the remainder
of the laneway. The laneway has a number of carport doors for access to the existing residential
properties and existing door is not considered in keeping with the majarity of the streetscape. As such,
we considered that the works are an ‘alteration’ as defined in the Act which do not fall under exempted
development and as such require the benefit of planning permission.

Signage

There is signage on the facade of the property associated with the Photography Business use.

Figure 11: Image from July 2023 showing signage associated with the business on the fagade of the praperty.

Class 5 of Part 4 of Schedule 2 of the Regulations sets out that advertisement at the entrance of a
premises related to that building is exempted subject to certain limitations.

Our Client contents that the signage does not fall within the exemptions (i.e. the sign area is larger than
0.3 5q. m) set out in Class 5 of Part 4 of Schedule 2 of the Regulations.

STEPHEN LITTLE & ASSOCIATES AUGUST 2023
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8 CONCLUSION

For all the reasons and considerations set out in this Report, we invite the Pla nning Authority to concur
with our opinion that the use of the No. 3A Church Lane as a Photography Business is development
which is not exempted development and the changes to the facade and signage erected is development
which is not exempted development.

We refer the Planning Authority to the following plans and particulars that accompany this Section 5
application: -

. Statutory Fee €80.00.
. Completed Section 5 Application Form.

. 2no. copies the Section 5 Application Report prepared by Stephen Little & Associates
Chartered Town Planners & Development Consultants.

. 2no. copies of a Site Location Map.

We would be grateful of acknowledgement of this application and that all future correspondence
relating to this file is sent to the office of Stephen Little & Associates.

STEPHEN LITTLE R ASSOCIATES AUGUST 2023
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APPENDIX A

9

Extracts from the Valuation Records — 1967
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34 CHURCH LANE, RATHMINES -« SECTION 5 DECLARATION

Confirmation from Valuation Office of Current Rateable Valuation

| Valuation Report - Property No : 811809

55.00 l 7.538.35

Additionai Ttems (£) Mane
Tetaf {€): 7,588.35

Ratzable yaluaticn (€): 7.580.00

NAV = Net Annual Value {Section 48 of the Valuation Act 2001)
Datz publishad : 31/12/2013 Valuation Data : 07/04/2011

Rating Authority =~ DUBLIN CITY COUNCIL

Property No 811809

Local No/Map Ref Rear S8A
Vatuation(€} 7580

Category INDUSTRIAL USES
Uses STORE -

AUGUST 2023
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Agent Property Advertisements
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The property described as a lock-up / storage unit {highlighted text).
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